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MEMORANDUM. 


Tue Honorable Joun M. Harian, whose commission as an Asso- 
ciate Justice of this Court bears date Nov. 29, 1877, took the oath 
of office in open Court on the 10th of the following month. Mr. 
Justice Hartan took no part in the decision of the cases reported 


in this volume preceding United States v. Fox, p. 670. 
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REPORTS OF THE DECISIONS 


OF THE 


SUPREME COURT OF THE UNITED STATES, 


OCTOBER TERM, 1877. 


Pactric RAILROAD OF MISSOURI v. KETCHUM. 


1. Appeals in equity are heard in this court upon the pleadings and proofs below. 
No new evidence can be submitted, nor can the pleadings be amended here. 

2. Without deciding whether a case may not arise in which it would appoint a 
receiver pending an appeal here, the court declines to do so upon the show- 
ing made in this case. 


Motion by the appellant fora rule upon the appellee to show 
cause why a receiver should not be appointed pending the ap- 
peal in this court. 

In this cause, a decree of foreclosure and sale was entered in 
the Circuit Court July 6, 1876, by consent of the present appel- 
lant corporation. Pursuant to this decree, the property was 
sold to James Baker, who, as is alleged, was at the time the 
solicitor of the company. The answer filed by him for the 
appellant admitted all the allegations in the bill, and made no 
defence whatever against the foreclosure. This was authorized 
by the then directors of the corporation. The purchase-money 
was paid by Baker, principally in the third-mortgage bonds of 
the company. The sale was confirmed without objection by 
the appellant. The owners of the bonds thus paid over organ- 
ized themselves into a new corporation, and Baker assigned to 
them the property purchased. On the 24th of October, 1876, 
the Circuit Court discharged its receiver, and directed him to 
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turn over all the property in his hands to the new corpora- 
tion. 

On the 1st of November, 1876, the new company made a 
mortgage on the property, greater in amount than that which 
had been cancelled by the foreclosure, and delivered the bonds 
to the parties who had been the holders of those surrendered 
in payment of the purchase-money, and to certain other per- 
sons provided for in a scheme of reorganization. The new 
company is now running and operating the road, and applying 
its revenues to the payment of the interest on the bonded in- 
debtedness, including that covered by the new mortgage. 

On the 14th of December, 1876, the stockholders of the 
appellant, at an adjourned annual meeting, passed an order 
repudiating the action of the directors in allowing their coun- 
_ sel to consent to the decree of foreclosure, discharged Baker as 
the counsel of the company, and appointed a committee to take 
charge of their interests without molestation from the directors, 
and to prosecute and defend all such suits as they might deem 
for the interest of the company, including an appeal from the 
decree of foreclosure. 

Under this authority, the present appeal was taken in the 
name of the old corporation, by which a motion is now made 
for a rule upon the new corporation to show cause why a 
receiver should not be appointed by this court, “ with direc- 
tions to take the general supervision of the road to the limited 
extent that the parties now in possession thereof be directed to 
operate the same under the general directions of the receiver, 
and to pay over to said receiver any moneys remaining after 
paying operating expenses, including taxes and such renewals 
and additions as the receiver approves, and the interest on the 
first and second mortgages and the sinking funds appertaining 
to them,” and that the new corporation be enjoined from pay- 
ing interest upon its own issue of bonds pending the appeal. 


Mr. N. A. Cowdrey in support of the motion. 
No opposing counsel. 


Mr. CHIEF Justice WAITE delivered the opinion of the 
court. 
Without undertaking to decide whether a case may not 
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arise in which we would exercise the power of appointing a 
receiver, pending an appeal in this court, we are clearly of the 
opinion that we ought not to do so upon the showing made 
here. Appeals in equity are heard upon the pleadings and 
proofs below. No new evidence can be admitted, and the 
pleadings cannot be amended in this court. 

In this case, the pleadings fail entirely to disclose the defence 
which the appellant seeks now to make, and it does appear 
affirmatively that the original decree was by consent. Although 
the sale was in form to the attorney of the appellant, it was in 
reality to the bondholders in whose interest the foreclosure 
was had. No irregularities in the sale itself except this are 
now complained of, and none whatever were insisted upon below. 

Being entirely satisfied that the facts stated in the applica- 
tion for the rule are not sufficient to entitle the plaintiff to the 
relief it asks, we refuse the rule. Motion denied. 


Purpers v. SEDGWICK. 


PLACE v. SEDGWICK. 


1. The court, upon consideration of the facts in this case, holds that certain real 
estate settled upon a woman by her husband was purchased with the assets 
of the firm whereof he was a member, and that the assignee in bankruptcy of 
the firm is, after the payment of the mortgage thereon, entitled to the pro- 
ceeds thereof. 

2. Where property is conveyed to a wife in fraud of her husband’s creditors, a 
judgment in personam for its value cannot be taken against her, nor, in case 
of her death, against her executors. 


APPEALS from the Cireuit Court of the United States for 
the Southern District of New York. 

The facts are stated in the opinion of the court. 

The first case was argued by Mr. William M. Evarts for the 
appellants, and by Mr. F. N. Bangs for the appellees. The 
second case was argued by Mr. F. K. Haywood for the appel- 
lants, and by Mr. F. N. Bangs, contra. 


Mr. Justice MILLER delivered the opinion of the court. 
These are appeals presented by two different parties, against 
whom decrees were obtained in the Circuit Court by the 
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appellee, Sedgwick, who sued as assignee in bankruptcy of 
James K. Place and James D. Sparkman, doing business in 
the city of New York as partners, under the style of James K. 
Place & Co. 

The controversy in the District Court, where it was com- 
menced, and in the Circuit Court, where it was heard on appeal, 
turned mainly on questions of fact, to be determined by the 
weight of evidence; and the most important part of it does so 
here. The evidence is voluminous and complicated, the record 
amounting to over eight hundred pages of printed matter. It 
cannot be expected that in delivering our judgment we should 
sustain it by any minute analysis of this testimony. We can 
profitably do no more than state the propositions in controversy, 
and the results of our inquiry upon them. 

Place and Sparkman, succeeding to the business of J. K. & 
E. B. Place, as wholesale grocers, commenced business as part- 
ners on the first day of December, 1865, and so continued until 
Dec. 23, 1867. Their operations amounted to several millions 
of dollars. On the day last mentioned, finding themselves 
insolvent, they made a general assignment to Lewis W. Burrit 
and Thomas T. Sheffield; and, on the twenty-seventh day of 
February, 1868, they filed a petition in bankruptcy, under 
which the appellee, Sedgwick, was appointed assignee. 

Some time after this, the assignee brought his bill in chancery 
in the District Court for the Southern District of New York, 
where the bankruptcy proceedings were pending, against the 
two bankrupts, and sundry other persons supposed to have 
money or property which ought to come to the assignee, or to 
have liens or other claims on such property. A decree was 
rendered which settled finally much that was in controversy, 
but in reference to two important matters appeals were taken 
to the Circuit Court; and it is in regard to the same matters 
that the two appeals now before us are taken. 

The first of these, involved in the first case, grows out of the 
allegation in the bill that certain real estate, which we shall 
call the Fifth Avenue property (and which was sold under 
order of the court pending the suit and the proceeds paid into 
court), was, in law and equity, the property of the bankrupts, 
and that the proceeds should go to the assignee, to be admin- 
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istered as part of the assets of the bankrupt firm. John L. 
Phipps & Co. asserted a claim to this property and these pro- 
ceeds, which we will presently consider. The District Court 
decided that the Fifth Avenue property was but a fair and 
reasonable settlement of James K. Place upon his wife, which 
was not fraudulent as to his creditors, and ordered the proceeds 
of the sale to be paid to Phipps & Co., who asserted rights 
under Mrs. Place. On appeal, the Circuit Court reversed this 
decree, and held that the settlement was fraudulent as to 
creditors, and ordered the proceeds of the sale, amounting to 
$93,161.42 to be paid to the assignee. From this branch of the 
decree Phipps & Co. appeal to this court. 

The other branch of the case relates to what we shall call 
the Forty-third Street lots. 

A similar allegation is made in the bill as regards these lots, 
which, having been conveyed to Mrs. Place, and by her to 
other parties, and several exchanges and purchases and sales 
made by her, the assignee claims to have identified the prop- 
erty until the last sale, for which it is alleged that she received 
$16,000; and for this sum the assignee recovered a decree 
against the executors of Mrs. Place, who died pending the suit. 
This decree of the District Court was affirmed in the Circuit 
Court, and from it the executors appeal to this court, which 
constitutes the second case. 

1. As regards the Fifth Avenue property, it may be as well 
to state the relation to it of Phipps & Co., the appellants. It 
appears that they were largely creditors of J. K. Place & Co. 
at the time of their failure, and, in endeavoring to secure pay- 
ment of their debt after the assignment of that firm, a mort- 
gage was given by Mrs. Place on the Fifth Avenue property 
to secure the sum of $50,000. Mr. Place joined in this mort- 
gage. On the very day of the application of Place & Co. to 
be declared bankrupts, a personal judgment was obtained 
against them on the debt of Phipps & Co. It seems to be 
clear that the mortgage was taken under such circumstances 
of notice of the nature of Mrs. Place’s title on the part of 
Phipps & Co., that their claim under that mortgage is no better 
than the title of Mrs. Place. The whole matter, therefore, 
turns upon the question of the validity of the conveyance to 
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her, as a fair and honest provision made by a husband engaged 
in business, by appropriating a part of the means embarked in 
that business to that purpose. For it is not denied that the 
entire sum which went to purchasing the ground lease, build- 
ing the house, and furnishing it, amounting to more than 
$100,000, was paid out of the moneys of the firm of J. K. 
Place & Co. 

The evidence affecting the validity of this settlement is 
voluminous, consisting of an examination of the books of 
account of the insolvent firm, the testimony of Mr. Place and 
many other witnesses, accompanied with deeds, assignments, 
and other papers in writing. We cannot go over all this, and, 
concurring as we do with the opinion of the Circuit Court, it 
is unnecessary. A few observations must suffice. 

The basis on which the honesty and fairness of the settle- 
ment is supported in argument is, that on the first day of 
December, 1865, — the day on which the old partnership of J. K. 
Place & E. B. Place was superseded by the firm of J. K. Place 
& Co., composed of J. K. Place and Sparkman, — Mr. Place was 
worth $227,000. This estimate resulted from the balance- 
sheet of the old firm; and that sum constituted the capital 
which he put into the new firm. It was in the month of Sep- 
tember previous to this that he bought the ground lease of the 
lots in questions, taking the assignment to himself ; and between 
that time and the 1st of December he entered into contracts 
for the erection of a building on the lots, which were supposed 
to amount to $50,000 or $60,000, but which in the end came 
to about $90,000. 

There is some question whether the assignment of the lease 
of these lots to his wife was made on the first day of December, 
when it bears date, or on the first day of the next April, when 
it was acknowledged or recorded, with a preponderance of evi- 
dence, as we think, in favor of the latter. But upon the sup- 
position that Mr. Place was, on the first day of December, 
fairly entitled to consider his interest in the business as worth 
$227,000, was it good faith to his creditors to withdraw about 
one-third of that capital and invest it in his wife’s name, so 
that it was placed beyond the reach of his creditors, and made 
to constitute a luxurious home for himself? If the business 
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which the partnership was doing was a small and a safe busi- 
ness, and the shape in which this sum of $227,000 stood was 
such as made it unquestionable as representing so much money, 
while the withdrawal of $90,000, if otherwise fair, might be 
sustained, it would still be of doubtful validity as against 
creditors. 

But there are other and controlling circumstances in this 
case which we will refer to: — 

1. The business of the partnership was not a small one. On 
the contrary, it was very large, and must have amounted to 
several millions per annum. ‘The very balance-sheet on which 
the transaction is defended showed that the debts of the firm 
at that date were near $4,000,000, and the credit side consisted 
in goods on hand and in debts due the firm. Of course, the 
real value of this balance was conjectural and uncertain. 

2. The proportion of this balance was not more than ten per 
cent of the debts of the firm, a very small capital for such a 
large business; and it was unfair to the creditors to withdraw 
one-third of that. 

3. There is strong reason to believe that other liabilities of 
Mr. Place in other ventures, and in regard to his purchase of 
his brother’s interest in the old firm, when fairly taken into 
the account and charged against this balance, would have 
reduced it very considerably. How much, cannot be precisely 
ascertained. 

4, But, though Mr. Place had given his obligations to pay 
what amounted to $90,000 on the house building, that was his 
personal obligation, and at its date was not a debt of the firm. 
If he afterwards took the money of the firm to pay those indi- 
vidual debts, at a time when the business of the firm could not 
stand it, the transaction must be treated as of the date when 
the money was so withdrawn, and its honesty tested by the 
condition of the business at that time. The books of the firm 
show that there was paid on this account up to Dec. 31, 1866, 
or within one year and one month after the new firm began, 
$82,000, including that paid before, and in the first three 
months of the next year, $18,000. These same books show 
that during this time the condition of the partnership had 
changed largely for the worse, independently of these outlays. 
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The losses on the rapid decline of gold, which affected the value 
of their goods, and the amounts lost on the gold which they 
carried, was estimated at $150,000 for the first year. Losses 
in two collateral concerns, in which one or both of the partners 
were interested, also became apparent; so that before the end 
of the first year any prudent man must have seen that, in with- 
drawing so much cash from his business, he was choosing be- 
tween the danger of the bankruptcy of his firm on one side, 
and a luxurious home for himself and wife on the other. 

5. Mr. Place had agreed with his partner, Sparkman, to put 
into the business $600,000 of capital, to $200,000 by Spark- 
man. This was a moneyed obligation which he was bound to 
perform, but which he never did perform ; and, instead of enlarg- 
ing the nominal capital of $227,000, we have shown that he 
took over $100,000 from it for this house. 

6. The books of the firm were kept in a manner which, on 
inspection, would show that the Fifth Avenue property was an 
investment which belonged to the firm, and should be counted 
as part of its assets; and this remained the condition of the 
books until after the assignment, when the book-keeper charged 
the whole up to Mr. Place, and thus by a stroke of the pen 
after insolvency, and after the assignment, $100,000, which 
had appeared as property of the firm, became nothing but the 
debt of an insolvent partner of that firm. 

For these reasons, we think the decree of the Circuit Court, 
that the assignee was entitled to the proceeds of this prop- 
erty after paying a mortgage admitted to be a just claim, is 
right. 

In reference to the decree for the payment of money against 
the executors of Mrs. Place on account of the Forty-third 
Street lots, we are of a different opinion. 

The lots in which the money of the firm was first invested, 
and which was the beginning of this separate real-estate trans- 
action, are estimated by the master at the value of $4,000. 
By subsequent exchanges or sales, the fund is traced to another 
piece of real estate, which is supposed to be worth $16,000; for 
which sum with interest a judgment is rendered against Mrs. 
Place. 

But we are of opinion that Mrs. Place, if living, could not 
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be subjected to such a decree, if all that is said be true ; nor can 
her executors be now. 

While the books of reports are full of cases in which real or 
personal property conveyed to the wife in fraud of the hus- 
band’s creditors has been pursued and subjected to the pay- 
ment of his debts after it had been identified in her hands, or 
in the hands of voluntary grantees or purchasers with notice, we 
are not aware of any well-considered case of high authority 
where the pursuit of the property has been abandoned, and 
a judgment in personam for its value taken against the wife. 

Certainly no such doctrine is sanctioned by the common law; 
and, though the present suit is a bill in chancery, the decree in 
this case is nothing more than a judgment at law, and could as 
well have been maintained in a separate suit at law for the 
money as in this suit. And the liability of the executors of 
the wife to this personal judgment must depend on the same 
principle as if, abandoning the pursuit of the res, the assignee 
had brought an action at law for the money. 

The statutes of the different States have gone very far in 
this country to modify the peculiar relations of husband and 
wife, as they existed at common law, in reference to their prop- 
erty. But they have not, except perhaps in Louisiana, gone 
so far as to recognize the civil-law rule of perfect independence 
in dealing with each other. While the statutes of New York 
have recognized certain rights of the wife to deal with and 
contract in reference to her separate property, they fall far 
short of establishing the principle that out of that separate 
property she can be made liable for mqney or property received 
at her husband’s hands, which in equity ought to have gone to 
pay his debts. Equity has been ready, where such property 
remains in her hands, to restore it to its proper use, but not to 
hold her separate estate liable for what she has received, and 
probably spent at his dictation. Such a proposition would be 
a very unjust one to the wife still under the dominion, control, 
and personal influence of the husband. In receiving favors at 
his hands, which she supposed to be the offerings of affection, 
or a proper provision for her comfort, she would be subjecting 
that which was her own, or which might afterwards come to 
her from other sources, to unknown and unsuspected charges, 
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of the amount and nature of which she would be wholly igno- 
rant. It answers the demands of justice in such cases if the 
creditor, finding the property itself in her hands or in the hands 
of one holding it with notice, appropriates it to pay his debt. 
But, if it is beyond his reach, the wife should no more be made 
liable for it than if the husband himself had spent it in support 
of his family, or even of his own extravagance. 

For these reasons, we are of opinion that so much of the 
decree of the Circuit Court as directs the payment of the pro- 
ceeds of the Fifth Avenue property to Sedgwick, the assignee, 
must be affirmed, but without prejudice to the right of the 
holder of Phipps & Co.’s debt to present it for allowance as a 
claim against the bankrupts’ assets, in regard to which we 
decide nothing. The decree against the executors of Mrs. 
Place will be reversed. In all other respects, the decree of the 
Circuit Court will be affirmed, and the cause remanded for 
further proceedings in conformity to this opinion ; and it is 

So ordered. 


SHAW v. BILL. 


1. The appearance of counsel specially for a corporation, and his moving to dis- 
miss the petition of an individual creditor for the appointment of a receiver 
of its property, do not preclude him from subsequently appearing for the 
trustee of the bondholders in proceedings to foreclose mortgages given by 
the corporation. 

2. Upon a supplemental bill in chancery, a subpeena is not required unless new 
parties are made. A rule upon parties already served to answer the sup- 
plemental bill is sufficient. 

8. Where a corporation is insolvent, and has no funds at the place where its bonds 
are payable, demand of payment at such place need not be made before suit 
brought to foreclose its mortgages executed to secure the bonds. 

4. A mortgage by a railroad corporation which in terms covers “ all the follow- 
ing, present, and in future to be acquired property ” of the corporation, 
naming in the description of such property its engines, cars, and machinery, 
carries not only the cars, engines, and machinery in existence at the date of 
the mortgage, but such as take their place or are subsequently added to them 
by the company and are in existence at the time of the foreclosure. 


APPEAL from the Circuit Court of the United States for the 
District of Indiana. 
In 1849, the New Albany and Salem Railroad Company was 
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incorporated under the laws of Indiana, with power to construct 
a railroad from New Albany, on the Ohio River, to Michigan 
City, on Lake Michigan. To enable the company to raise the 
necessary means to complete and equip the road, it issued at 
different times a large amount of bonds, secured by mortgages 
upon its property. There were five issues of bonds, varying in 
amount from $500,000 to over $2,000,000, and carrying in- 
terest from seven to ten per cent per annum, payable semi- 
annually. Each issue was secured by a separate mortgage. 
The first mortgage was executed in February, 1851; the second, 
in February, 1852; the third, in November, 1853 ; the fourth, 
in February, 1855; and the fifth, in December, 1856. They 
were all made to Douw Williamson, as trustee for the bond- 
holders, the complainant, Charles E. Bill, being named as sub- 
stitute or successor, in whom the estate and the powers of the 
trustee were to vest in case of the death, incapacity, or resigna- 
tion of Williamson. 

The several bonds as they matured, and the interest stipu- 
lated, not being paid, the trustee, in August, 1857, filed a bill 
in the Circuit Court of the United States for the District of 
Indiana, for the foreclosure of the several mortgages. The 
corporation was served with process of subpoena, appeared to 
the suit and demurred to the bill. It does not appear from the 
record what disposition was made of the demurrer, but it is to 
be inferred from the subsequent proceedings that it was aban- 
doned. At any rate, in December of the following year (1858), 
a decree was entered in the case by consent of parties, — one not 
foreclosing the mortgages as prayed in the bill, but declaring 
the rights and interests of the bondholders and stockholders 
under the several mortgages, — in accordance with what was 
termed a basis of adjustment and settlement, proposed to them 
by the president and directors of the company. The practical 
effect of the decree was to extinguish all the liens upon the 
property of the company, except such as were created by the 
first and second mortgages; to provide for a reorganization of 
the company, and to convert the subsequent bonds into common 
stock of the reorganized company. 

Before this decree was rendered, the bondholders, waiving 
their priority, had consented to an interlocutory decree, entered 
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in June, 1858, authorizing the trustee to borrow $200,000 to 
pay certain unsecured debts, and to hold possession of the 
mortgaged property until this loan should be repaid with inter- 
est. The decree of December, 1858, provided for the prior 
payment of this sum, and also of a mortgage of another com- 
pany for $175,000, which had been previously assumed. 

Nearly ten years afterwards, in August, 1868, the bondholders 
secured by the first and second mortgages, or at least a large 
portion of them, demanded that the trustee should take pro- 
ceedings to foreclose those mortgages. The trustee, acting upon 
the assumption that the original suit, brought in the Circuit 
Court for that purpose in 1857, was ended by the decree of 
December, 1858, commenced suit for the foreclosure desired, 
in a court of the State of Indiana. That suit proceeded to a 
final decree, under which the property was sold in May, 1869. 
The purchasers organized themselves under the law of Indiana 
into a new company, called the Louisville, New Albany, and 
Chicago Railway Company, which held possession of the prop- 
erty until it was transferred to a receiver, upon the application 
of the appellant, John 8S. Shaw. This appellant held a bond 
of the fourth-mortgage issue, and some stock of the company 
issued for bonds surrendered under the decree of December, 
1858. Upon his petition, purporting to be filed on the foot of 
that decree, and alleging various irregularities and fraudulent 
practices on the part, of the trustee and the first and second 
mortgage creditors, a receiver of the property of the company 
was appointed. His position was that the railroad property 
was placed under the exclusive wardship of the Circuit Court 
of the United States, by virtue of the two decrees of June and 
December, 1858, and that, consequently, the foreclosure proceed- 
ings in the State court were irregular and void. Ultimately, 
and after protracted litigation, this view of the appellant was 
sustained by the Circuit Court. It is unnecessary to detail the 
various steps taken by the parties upon the petition of Shaw. 
It is sufficient to mention that they led Charles E. Bill, the 
successor of the original trustee, to apply for leave to file a sup- 
plemental bill for the foreclosure of the mortgages remaining 
in force, and that his application was granted. It is upon the 
subsequent proceedings, resulting in a final decree of foreclosure, 
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from which Shaw and others appealed, that the questions arise 
for determination here. 

Mr. Samuel A. Huff for the appellants. 

1. The decree against. the Louisville, New Albany, and 
Chicago Railroad Company is erroneous, because it appears 
that the company was defaulted at the instance of counsel who 
had theretofore appeared specially for the company, and process 
of subpceena upon the supplemental bill was not taken out 
against the company before such default, nor at any time 
thereafter. 

2. The supplemental bill upon which the final decree is 
founded shows upon its face that the complainant trustee, and 
those in whose behalf he prosecuted it, are not entitled to the 
relief therein prayed, nor to any relief whatever. It does not 
even aver that a demand of payment of the bonds was made 
when they were payable. 

3. In the final decree, the provisions of the several mortgages 
touching the property covered by them respectively are wholly 
disregarded by the court in this, to wit, — 

a. The mortgage of 1851 and that of 1852, being the first 
and second of the series, in express terms limit their respective 
operation as to the future-acquired property of the company to 
such as may be purchased with the bonds thereby secured, or 
with the money obtained therefor. _ 

b. The mortgages of 1853 and 1855, being the third and the 
fourth of the series, pledged, as security for the payment of the 
bonds by them respectively secured, the property that might be 
purchased with such bonds, or with money obtained therefor. 

Whereas, by the final decree of the Circuit Court, the mortgages 
of 1851 and 1852 are held to cover all the property of the com- 
pany, whether acquired by purchase with the bonds secured by 
the subsequent mortgages, or with money obtained for such 
latter bonds, or otherwise. 

4. The parties in whose sole behalf the decree was passed, hav- 
ing, before the filing of the supplemental bill upon which it rests, 
surrendered the bonds secured by the mortgages foreclosed in 
their behalf, in such form as to forfeit their standing in court, 
should therefore have been denied any relief. 

Mr. Henry Crawford, contra. 
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Mr. JUSTICE FIELD, after stating the case, delivered the opin- 
ion of the court. 

It seems from the record, that, when the petition of Shaw for 
the appointment of a receiver was presented to the court, Mr. 
Hendricks, with others, appeared as special counsel for the 
company, and moved its dismissal. Subsequently, Mr. Hen- 
dricks appeared as counsel for the trustee in the proceedings on 
the supplemental bill for the foreclosure of the mortgages, and 
on his motion the default .of the company was entered. This 
second appearance of counsel against the company is regarded 
by the appellant as exhibiting “an anomaly in chancery prac- 
tice” so great as to vitiate the decree. We do not perceive any 
anomaly or irregularity or impropriety in the conduct of the 
counsel. He might very well have appeared for the company 
to defeat a petition of a single creditor asking for the appoint- 
ment of a receiver of its property, and yet subsequently have 
appeared for the trustee to foreclose its mortgages. There was 
nothing in the duties required on the motion which in any way 
conflicted with the duties required in the subsequent proceed- 
ings. There is not even a colorable pretext for calling in ques- 
tion the propriety of the action of counsel. 

The fact that process of subpcena was not issued upon the 
supplemental bill is of no consequence. Such process is only 
necessary where new parties are brought in. The supplemen- 
tal bill is a mere adjunct to the original bill, and, where the 
parties have already been served, no further subpcena for them is 
required. In this case, the company was ruled to answer ; and 
the new parties appeared by counsel, and both demurred and 
answered. The fact that leave was granted upon motion of 
counsel to issue a subpeena against the company some months 
after its default had been entered, does not alter the case. 
Nothing appears to have been done upon the leave, and it was 
probably asked inadvertently. 

The position that the appellants’ demurrer to the supple- 
mental bill should have been sustained, because it did not aver 
a demand of payment at the place where the bonds were paya- 
ble, is without merit. No such ground is stated in the demurrer, 
which is special ; and, had it been, it would have been unavailing. 
The insolvency of the company and its want of funds at the 
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place designated appear from the allegations of the bill; and, 
where such is the fact, no demand at the place is required. 
The law does not exact in such a case the performance of a 
fruitless act. 

The objection that the decree covers property not embraced 
or intended to be embraced by the mortgages is equally unten- 
able. The terms of the mortgages are as broad and compre- 
hensive as could be used. They embrace all existing property 
of the company, except such surplus lands as were not required 
for the roadway, depots, and stations, and other uses of the 
road, and all its future property, both such as might be pur- 
chased with the proceeds of the bonds issued and such as might 
be acquired by other means. The language used is, “all the 
following, present, and in future to be acquired property of the 
parties of the first part” pertaining to the road ; “ that is to say, 
their road made and to be made, including the right of way and 
land occupied thereby, together with the superstructure and 
tracks thereon, and all rails and other materials used therein 
or procured therefor, inclusive of the iron rails purchased or to 
be purchased or paid for with the above-described bonds, or the 
money obtained therefor, and the machinery purchased with 
the same; bridges, viaducts, culverts, fences, depot-grounds 
and buildings thereon, engines, tenders, cars, tools, materials, 
machinery, and all other personal property, right thereto or 
interest therein pertaining as aforesaid, together with the tolls, 
rents, or income to be had or levied therefrom, and all franchises, 
rights, and privileges of the said parties of the first part of, in, 
to, or concerning the same;” with a proviso that the surplus 
lands mentioned might be sold. 

The reference made in this description to the property which 
might be afterwards purchased with the bonds issued, does not 
operate as a limitation of the lien of the mortgage to such 
future-acquired property, but only to remove any doubt that 
might otherwise possibly arise whether the property thus pur- 
chased would also go to increase the security offered. We do 
not deem it of any moment whether the rolling-stock and ma- 
chinery in use by the company at the date of the decree were 
acquired with the proceeds of the bonds or with the subsequent 
earnings of the company. A mortgage by a railroad company 
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which covers, in the terms of the two mortgages in suit, its en- 
gines, cars, and machinery, carries not only the cars, engines, and 
machinery in existence at the date of the mortgage, but such as 
take their place, or are subsequently added to them by the com- 
pany, and are in existence at the time of the foreclosure. This 
kind of property is necessarily undergoing constant wear and 
consequent destruction ; and the mortgages in suit, so far as that 
property is concerned, would have been of little value if their 
lien did not extend to such as took its place, or was added to it 
by the company. Pennock v. Coe, 28 How. 117; Philadelphia, 
Wilmington, ¢ Baltimore R. R. Co. v. Woelpper, 64 Penn. St. 
366 ; Phillips v. Winslow, 18 B. Mon. (Ky.) 4381. 
We perceive no error in the rulings of the court below. 


Decree affirmed. 


Mr. Justice Hunt did not sit in this case, nor take part in 
its decision. 





New ORLEANS CANAL AND BANKING COMPANY v. MonrT- 
GOMERY. 


1. In the absence of proof to show when promissory notes were transferred by 
the payee, the law presumes that they were, when under-due, taken in 
good faith by the transferee, without notice of any infirmity attaching to 
them, and he is entitled to the benefit of the deed of trust given to secure 
them. 

2. The trustee named in the deed is, like a mortgagee, a purchaser for value. 
Both occupy the same ground with respect to notice, either actual or con- 
structive, of any outstanding equities. 

3. Where, therefore, the records of the proper office showed that in 1866, when 
the deed was executed, there was no prior incumbrance upon the land, — 
Held, that a party claiming under a deed executed and recorded in 1848, 
which he alleges was intended to embrace the same land, but which mis- 

+ describes it, which misdescription was not asserted in any judicial proceed- 
ing, nor notice thereof given before action commenced by the holders of said 
notes to enforce their trust, is not entitled to have his deed reformed against 
their intervening rights. 


APPEAL from the Circuit Court of the United States for the 
Southern District of Mississippi. 

The facts are stated in the opinion of the court. 

Argued by Mr. William A. Maury, and submitted on printed 
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arguments by Mr. Philip Phillips and Mr. Thomas Hunton 
for the appellants. 
No counsel appeared for the appellees. 


Mr. Justice SWAYNE delivered the opinion of the court. 
This is an appeal in equity. The appellants are the com- 
_ plainants in the bill. The facts material to the determination 
of the case lie within a narrow compass, and may be briefly 
stated. There is no controversy about them. 

On the 22d of May, 1866, the appellee, A. B. Montgomery, 
was indebted to the firm of Estlin & Co., of New Orleans, in 
the sum of $158,777.55. He made his sixty promissory notes 
of that date, amounting in the aggregate to the sum named, all 
drawn to his own order, and payable, respectively, one, two, 
three, four, and five years from date, with interest until paid. 
The maker indorsed them in blank, and secured them by a 
deed of trust of certain lands therein described, situated in 
Washington County, Mississippi. He delivered the notes so 
indorsed and the deed of trust to Estlin & Co. They trans- 
ferred the notes in the course of business to other parties. 
Portions of them are held by each of the several complainants. 
The bill was filed to enforce the deed of trust. It avers that 
a part of the notes are outstanding in other hands, but that the 
holders are unknown and cannot be ascertained. It sets fgrth 
that it is filed for the benefit of such parties as well as the 
complainants, and prays that the former may be permitted to 
come in and prove their rights, and participate in the avails of 
the decree. 

The defendants in their answers set up another deed of trust, 
executed by A. B. Montgomery, on the 13th of July, 1848, to 
secure certain other liabilities of his therein set forth. The 
lands covered by this deed of trust were described as in range 
nine, while all those, except one tract embraced in the other 
deed, were described as in range eight. With this exception, 
the description in the earlier deed applied to the lands de- 
scribed in the later one. The defendants insisted that the 
number of the range in the first deed was a mistake of the 
scrivener who drew it, that the number was intended to be 
eight instead of nine; and they insisted that the instrument 
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should be reformed accordingly, and that the liabilities in- 
tended to be secured by it should be made the first lien upon 
those premises. The court below decreed in conformity to 
this view, and the appellants thereupon removed the case to 
this court by appeal for review. There is neither allegation 
nor proof that the complainants or the other holders of the 
notes delivered to Estlin & Co. had any notice of the alleged 
mistake when they took the paper, nor is there any aver- 
ment or proof of such notice to the trustee when the deed 
was delivered. It is not shown by the proofs when the notes 
were transferred by Estlin & Co., nor when they came into 
the hands of the present holders. In the absence of such 
proof, the law presumes they were taken under-due, in good 
faith, and without notice of any infirmity attaching to them. 
Pinkerton v. Bailey, 8 Wend. (N. Y.) 600; 2 Parsons on 
Bills and Notes, 9. Estlin & Co., however, unquestionably so 
took them in fact, and this protects the subsequent takers. 

The deed of trust securing the payment of the notes was an 
incident, and accessory to them. The transfer of the notes 
carried with it to the transferees the benefit of the security. 
The trustee in such cases, like a mortgagee, is a purchaser for 
a valuable consideration. Both occupy the same ground with 
respect to notice, actual and constructive. It is that of a 
bona fide purchaser until the contrary is made to appear. 
Carpenter v. Longan, 16 Wall. 271. Generally, the rules 
which apply to legal apply also to equitable estates. Crozall 
v. Sherard, 5 Wall. 268. Here the law of notice as to the 
trustee and cestui que trust is the same. 

Neither actual nor constructive notice to the trustee, nor to 
Estlin & Co., nor to either of the other holders, in season to 
have any effect, is shown. 

There are other considerations belonging to the subject which 
must not be overlooked. 

When the notes and deed of trust were delivered, a thorough 
examination was made in the proper office, to ascertain if there 
was any prior incumbrance. None was found. In fact, none 
existed. The prior deed described wholly different lands. On 
the faith of this condition of things Estlin & Co. acted. The 
misdescription in the prior deed was not asserted in any judi- 
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cial proceeding to which the trustee or any cestui que trust 
under the later deed was a party until it was put forth in this 
suit, which was instituted on the 7th of June, 1869, more than 
twenty years after the mistake occurred. As between Mont- 
gomery, the grantor in the prior deed, and the cestuis que trust 
under that deed, the deed might have been reformed, and 
enforced as corrected. Davenport v. Sovil’s Heirs, 6 Ohio St. 
459. But this cannot be done against the intervening rights 
of others acquired in good faith. Ohio Life ¢ Trust Co. v. 
Urbana Insurance Co., 18 Ohio, 220. 

Such a result would be contrary alike to the plainest prin- 
ciples of reason, justice, and the law. 


Decree reversed, and the cause remanded with directions to 
enter a decree and proceed in conformity to this opinion. 





ADAMS v. NASHVILLE. 


1. The act of Congress, approved June 3, 1864 (13 Stat. 99), was not intended to 
curtail the power of the States on the subject of taxation, or to prohibit the 
exemption of particular kinds of property, but to protect the corporations 
formed under its authority from unfriendly discrimination by the States in 
the exercise of their taxing power. 

2. People v. The Commissioners, 4 Wall. 244, and Hepburn v. The School Diregors, 
28 id. 480, cited and approved. 

8. The Supreme Court of Tennessee having decided that the act of the legis- 
lature of that State, requiring that all personal property of every kind and 
nature shall be listed and assessed for taxation, overrides and repeals the 
previous ordinance of the city of Nashville exempting from municipal taxa- 
tion certain city bonds, and brings them within the scope of general taxation, 
that decision is binding upon this court. 


ERROR to the Supreme Court of the State of Tennessee. 
The facts are stated in the opinion of the court. 

Mr. Edward Bazter for the plaintiffs in error. 

Mr. J. E. Bailey, contra. 


Mr. Justice Hunt delivered the opinion of the court. 

The plaintiffs in error, stockholders in the Fourth National 
Bank of Nashville, Tenn., filed their bill in the Chancery 
Court of Davidson County in that State against the Mayor and 
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City Council of Nashville, to enjoin the collection of a tax 
imposed upon their shares of stock by that municipal corpora- 
tion, and to have the tax declared illegal and void. 

The bill was demurred to. The Chancellor sustained the 
demurrer and dismissed the bill. Upon appeal to the Supreme 
Court of Tennessee, the highest court of law or equity in the 
State, the decree of the Chancellor was affirmed ; and thereupon 
the case was brought to this court by writ of error. 

It is contended that the statute of the United States, which 
authorizes the taxation by State authority of the shares of 
stock in a national bank, but provides that such taxation shall 
not be at a greater rate than is assessed upon other moneyed 
capital in the hands of individuals, has been violated in the 
case of the present plaintifis. 18 Stat. 102. The first cause 
of complaint arises out of the act of the legislature of the State 
of Tennessee of March 1, 1869. The act, it is said, provides 
that no tax shall be assessed upon the capital of any bank or 
joint-stock company organized under the laws of that State or 
of the United States. This, it is insisted, is an exemption 
from taxation of property in the hands of individual citizens, 
and operates to produce a greater rate of taxation on the plain- 
tiffs’ shares in the Fourth National Bank of Nashville than is 
assessed on other moneyed capital in the hands of individuals, 
to wit, on such banking capital, and hence that such taxation 
is illegal. 

The statute enacts that no tax shall be assessed upon the 
capital of a State bank, but proceeds, in the same section, to 
say that its shares shall be included in the valuation of the 
personal property of the owner, for the purpose of assessment 
for State, county, and municipal taxation, at the same rate 
that is assessed upon other moneyed capital, and that, in addi- 
tion thereto, the real estate owned by the bank shall be subject 
to the same taxation as other real estate. 

This objection, in its general character, may be considered 
in connection with the second objection. The answer to both 
of them is found in the principle thus laid down in People v. 
The Commissioners, 4 Wall. 256: ** That the rate of taxation 
upon the shares should be the same or not greater than upon 
the moneyed capital of the individual citizen which is liable to 
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taxation; that is, no greater in proportion or percentage of 
tax in the valuation of shares should be levied than upon other 
moneyed taxable capital in the hands of the citizens.” See 
also Hepburn v. The School Directors, 23 id. 480. 

By an ordinance of the defendants’ corporation, passed on 
the 18th of April, 1870, it is provided that certain interest- 
paying bonds issued by the said corporation shall be exempt 
from taxation by said corporation. It is said that there are 
many such bonds in existence in the hands of individuals ; that 
by such exemption the complainants’ shares are taxed at a 
greater rate than is assessed upon such bonds; and that, there- 
fore, the taxation complained of is in violation of the act of 
Congress forbidding the taxation of national shares at a greater 
rate than is assessed upon other moneyed capital in the hands 
of individuals. 

There are several answers to this objection : — 

1. It is not alleged in the bill that the bonds therein referred 
to are in fact exempted from taxation for municipal purposes. 
After reciting the issue and proposed exemption, the bill says 
that said property is “thus exempted from all municipal 
taxes ;”’ that is, that, as a matter of law, it follows from the 
facts before stated that it is thus exempt. . 

This is not sufficient, especially when it is alleged in the 
brief opposed that the fact is otherwise. . 

2. By the statutes of the State of Tennessee, passed subse- 
quently to the issue of the bonds, all personal property, of 
every kind and nature, is required to be listed and assessed for 
taxation. 

The Supreme Court of Tennessee hold, in the case before 
us, that this statute repeals and overrides the ordinance of 
exemption, and brings these bonds within the scope of general 
taxation. This is a decision of a State tribunal upon the con- 
struction of its own statutes, which we are bound to respect. 

3. Considering the objection on its merits and in connection 
with the objection first described, the case is met by Hepburn 
v. The School Directors, supra. 

By a statute of Pennsylvania, it was enacted that “all mort- 
gages, judgments, recognizances, and moneys owing upon arti- 
cles of agreement for the sale of real estate shall be exempt 
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from taxation, except for State purposes.” There, as here, 
it was objected that this exemption, by relieving certain specified 
property from taxation, brought the case within the prohibition 
of the act of Congress, and thus vitiated the tax sought to be 
enforced. This court held otherwise. 

The act of Congress was not intended to curtail the State 
power on the subject of taxation. It simply required that 
capital invested in national banks should not be taxed at a 
greater rate than like property similarly invested. It was not 
intended to cut off the power to exempt particular kinds of 
property, if the legislature chose to do so. Homesteads, to a 
specified value, a certain amount of household furniture (the 
six plates, six knives and forks, six teacups and saucers, of the 
old statutes), the property of clergymen to some extent, school- 
houses, academies, and libraries, are generally exempt from 
taxation. The discretionary power of the legislature of the 
States over all these subjects remains as it was before the act 
of Congress of June, 1864. The plain intention of that statute 
was to protect the corporations formed under its authority from 
unfriendly discrimination by the States in the exercise of their 
taxing power. That particular persons or particular articles are 
relieved from taxation is not a matter to which either class 
can object. 

The third objection is equally untenable. The statute re- 
ferred to does not purport to relieve any property from taxa- 
tion. It provides a mode for ascertaining the average capital 
of the merchant, and for giving a license to carry on the busi- 
ness of a merchant. He is required to pay an ad valorem tax 
on all his capital, and a license tax in addition. 

The observations already made are pertinent under this head. 


Judgment affirmed. 
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REED v. INSURANCE COMPANY. 


1. A policy of insurance on a vessel at and from Honolulu, via Baker’s Island, to 
a port of discharge in the United States, contained a clause, “ the risk to be 
suspended while vessel is at Baker’s Island loading.” Held, in view of the 
circumstances which must be supposed to have appeared to the parties at 
the time of making the contract, that the meaning of the clause is that the 
risk was to be suspended while the vessel was at Baker’s Island for the 
purpose of loading, whether actually engaged in the process of loading 
or not. 

2. Although a written agreement cannot be varied by proof of the circumstances 
out of which it grew, and which surrounded its adoption, they may be re- 
sorted to for the purpose of ascertaining its subject-matter, and the stand- 
point of the parties in relation thereto. 

8. Quere, Can a demand arising out of contract be enforced by a libel in personam 
in admiralty when a suit to recover it, if brought in a State court of concur- 
rent jurisdiction, would be barred by the Statute of Limitations ? 


APPEAL from the Circuit Court of the United States for the 
District of Maryland. 

The circumstances of this case, as gathered from the plead- 
ings and evidence, particularly the agreed statement made by 


the parties themselves, are substantially as follows : — 

In November, 1867, the libellant, Samuel G. Reed, of Boston, 
was owner of the ship “Minnehaha,” then lying at Honolulu, in 
the Sandwich Islands, and about to sail from that place in bal- 
last via Baker’s Island, with the intention of there taking4in a 
cargo of guano, to a port of discharge in the United States. 
Baker’s Island is a small rocky island in mid-ocean, nearly 
under the equator, and about two thousand miles south-westerly 
from the Sandwich Islands, having no harbor or anchorage, 
and only frequented for its guano. When ships arrive there, 
they are moored in the open sea,in an exposed and perilous 
position. The mooring is effected by means of a heavy station- 
ary anchor, weighing five thousand six hundred pounds, fastened 
to a coral reef in about one hundred fathoms of water, to 
which anchor a large buoy is attached by a heavy pendant 
chain. This chain is braced by two other chains, each over a 
thousand feet long, attached to anchors fastened to another 
coral reef nearer to the island. By still another chain the ship 
is moored to the first-mentioned pendant chain as long as she 
remains at the island; and her cargo is sent aboard from the 
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island in small boats. The place is subject to strong currents 
and heavy gales, and vessels are, in consequence of the weather, 
frequently obliged to put to sea while loading. 

On the 6th of January, 1868, the libellant, through a firm 
of insurance brokers in New York, made application by mail 
to the Merchants’ Mutual Insurance Company of Baltimore 
for insurance on the said ship “ Minnehaha,” in the following 
terms : — 


“ Application for insurance is hereby made by Johnson & Hig- 
gins, as agents, in the name of Samuel G. Reed, account of whom it 
may concern. Loss,if any, payable tothemor order. For [$5,000, 
at seven per cent net] on ship ‘Minnehaha, valued at $60,000, at 
and from Honolulu, via Baker’s Island, to a port of discharge in the 
United States not east of Boston, with liberty to use Hampton 
Roads for orders; the risk to be suspended while vessel is at Baker’s 
Island loading.” 


This application was enclosed in the following letter : — 


“Orrice or Jonnson & Hicearns, &c., 
“87 Wall Street, New York, 


“Jan. 6, 1868. 
“GrorcE R. Coatz, Esq., Secretary : 


“ Dear Sir, — Enclosed please find two applications for Samuel G. 
Reed : viz., one on the ‘ Minnehaha’ (our companies here are averse to 
Baker’s Island risks, and for that reason the owners suspend the 
risk while at Baker’sIsland loading. The Atlantic have taken a 
large line on vessel and freight at seven per cent, with scrip) ; also, 
one on the ‘ Guiding Star,’ now loading under inspection of Captains 
Ellis and Story, for underwriters. Please let us know how much 
your companies will take on each, and the lowest respective rates. 
Should like to hear by telegraph. 

“ Yours respectfully, 
“ Jounson & Hieerns, 
“Per TooKER.” 


In pursuance of this application, the company issued the 


policy on which the present suit is brought, the operative clause 
of which is in these words : — 


“ The Merchants’ Mutual Insurance Company of Baltimore have 
insured, and do hereby insure, agreeably to order, Samuel G. Reed, 
for account of whom it may concern, lost or not lost, at and from 
Honolulu, via Baker’s Island, to a port of discharge in the United 
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States not east of Boston, with liberty to use Hampton Roads for 
orders, the risk to be suspended while vessel is at Baker’s Island 
loading, $5,000, upon the body, tackle, &c., of the good ship 
‘ Minnehaha.’ ” 


The ship sailed in ballast from Honolulu the 7th of Novem- 
ber, 1867, and arrived near Baker’s Island on the afternoon of the 
twentieth day of that month. She came to her mooring near the 
island in safety; shortly after which a heavy gale and heavy 
surf arose, and continued with violence until the 8d of Decem- 
ber, when the ship parted her moorings, and was totally wrecked 
and lost. Atno time after her arrival at that island was it 
possible to discharge ballast or receive cargo, or commence the 
process of loading, or even the preparation for loading. 

Proof of loss and of interest and adjustment was duly pre- 
sented to the company, and payment demanded therefor and 
refused. 

On May 20, 1872, Reed exhibited his libel in the District 
Court of the United States for the District of Maryland against 
said company. ‘That court upon hearing dismissed the cause ; 
and the Circuit Court having affirmed the decree, the libellant 
brought the case here. 

The Statute of Limitations in force in Maryland provides as 


follows : — 7 


“ All actions of account, actions of assumpsit or on the case, actions 
of debt on simple contract, or for rent in arrears, detinue, and re- 
plevin, all actions for trespass for injuries to real or personal prop- 
erty, shall be commenced or sued within three years from time the 
cause of action accrues.” 


Mr. Frederick E. Bryant and Mr. Charles B. Goodrich for 
the appellant. 

1. The policy covers the voyage during which the loss oc- 
curred, and the appellant is prima facie entitled to recover the 
amount of such loss. The vessel was insured from Honolulu, 
via Baker’s Island, to her port of discharge ; and the intention 
of the assured and insurer that she should stop there is thus 


clearly manifested. 


2. The excepting clause, “ the risk to be suspended while 


the vessel is at Baker’s Island loading,” has no bearing upon 
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the rights of the parties; because no loading was made or 
attempted. The appellee gives to that clause a broader sig- 
nification than its terms justify, and makes it include a sus- 
pension of the risk before the process of loading began. If it 
be ambiguous (which we deny), it should receive a construc- 
tion least favorable to the company. 2 Parsons, Contr. 19 
(ed. 1860); Dann v. Spurrier, 3 B. & P. 899; Doe v. Dizon, 
9 East, 15; Throckmorton v. Wacy, Plowd.154; Melvin v. Prop., 
§e.on Merrimack River, 5 Met. (Mass.) 27. Usage is never ad- 
missible to contradict what is plain. Hearne v. Marine Insurance 
Co., 20 Wall. 492; Haskins v. Warren, 115 Mass. 585; Dicken- 
son v. Gay, T Allen (Mass.), 34; Black v. Bachelder, 120 Mass. 
171. Nothing can be plainer than that the risk was to be sus- 
pended only while the vessel was at Baker’s Island loading. 
Any other construction would do violence to the rule that full 
force and effect should be given to every word of a written 
contract. 2 Parsons, Contr. 16, 17 (ed. 1860); vans v. 
Sanders, 8 Port. (Ala.) 497; Stratton v. Pettit, 16 C. B. 520. 

The statement made in the letter of Johnson & Higgins, 
which accompanied the application for the policy, that the New 
York companies were averse to Baker’s Island risks, &c., 
even if fraudulently made, which it was not, is immaterial, and 
does not vitiate the insurance, as neither the appellee nor its 
agent was thereby influenced to take the risk. 1 Phillips, Ins., 
sects. 5389-541; Salem India-Rubber Co. v. Adams, 23 Pick. 
(Mass.) 256; 1 Parsons, Mar. Ins. 465; Flinn v. Tobin, 1 Moo. 
& M. 367; Flinn v. Headlam, 9 B. & C. 698. 

In regard to the position taken on the other side, that the 
lapse of time bars this suit, it is submitted that statutes of 
limitation are, like all statutes in derogation of the common 
law, construed strictly. This, moreover, is a proceeding in 
admiralty. The act of Maryland cannot affect the status of 
the appellant in a court of the United States, nor even furnish 
any analogy to control the exercise of its jurisdiction. The 
company has not been injured by delay, and sustaining the 
bill will not produce public inconvenience. The imputed laches, 
therefore, furnish no legal or equitable ground for depriving 
him of his right to a determination of the case upon its merits. 
Pickering v. Lord Stamford, 2 Ves. Jr. 583 ;, Allore v. Jewell, 
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94 U. S. 506; Bingham v. Wilkins, Crabbe, 50; Brown v. 
Jones, 2 Gall. 477; Willard v. Dorr, 3 Mas. 95; The Key 
West, 14 Wall. 653. 

Mr. John H. Thomas, contra. 

The letter of Johnson & Higgins to the agent of the appellee 
was intended to produce, and did produce, on his mind the 
impression that the New York companies had excluded the 
risks of Baker’s Island by suspensions coextensive with that 
mentioned in the application. If they had not, the policy was 
obtained by misrepresentation, and is null and void. 1 Parsons, 
Mar. Ins. 409, 410. 

The policy without the suspending clause would not have 
covered the vessel at Baker’s Island, but only during her voyage 
via that island. When property is intended to be covered by 
a marine insurance at a place, not constituting a part of the 
voyage, apt and express words adequate to that purpose are 
always used; as, for example, “at and from,” “to, at, and 
from,” “ to, while there, and thence,” “ with liberty to touch at,” 
“with liberty to touch and stop at,” “with liberty to touch and 
load at,” &c. 1 Phillips, Ins., sects. 928, 1005, 1014; 2 Par- 
sons, Mar. Ins. 16, and notes; Park, Ins. 388; Barber v. 
Fleming, 5 Law Rep. Q. B. 59; Stitts v. Wardell, 2 Esp. 610 ; 
Sheriff v. Potts, 5 id. 96; United States v. The Paul Shearman, 
1 Pet. C. Ct. 98-104; Cross v. Shuttliffe, 2 Bay (S. C.), 220. 

The words “via Baker’s Island” are descriptive of the voy- 
age. Without them the vessel would have been obliged to 
pursue the accustomed route. Passing that island, if unusual 
and unnecessary, and, a fortiori, stopping, loading, or even 
touching there, would have been a deviation, causing a forfeiture 
of the policy. The words suspending the risk, “while at 
Baker’s Island loading,” were introduced to limit and not en- 
large the operation of the instrument. If the intention had 
been to suspend the risk “ while loading,” the collocation of 
them would have been “while loading at Baker’s Island.” 
Place is the controlling idea of the words as used; “loading” 
is subordinate. It indicates the purpose of being at the place, 
not the terms of the risk. Devoux v. J’ Anson, 5 Bing. N. C. 
539. 


If the construction here contended for is not the natural one, 
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looking at the policy alone, it is proper to invoke, in aid of its 
interpretation, the letter enclosing the application, and there- 
fore a part of it. Looking at the entire instrument, the object 
sought to be accomplished, and all the circumstances of the 
case, it seems impossible to resist the conclusion that the words 
in the clause were employed to describe the place at which 
the risk was to be suspended, and the purpose for which the 
vessel was to be there, without reference to the mode in 
which her crew might be employed. Courts have gone so 
far in this line of intetpretation as to decide, that, although 
the literal and grammatical construction of a policy would 
make it attach only on goods “at” a designated place, “it may 
attach although the ship be at another place, if the policy 
and all the circumstances make it certain that the name of 
the place is either surplusage or a mere term of description.” 
2 Parsons, Mar. Ins. 45. 

If the name of a place can be so rejected, for the purpose of 
carrying into effect the intention of the parties, why, on the 
same principle, may not a word designating only the contem- 
plated employment of the crew at a place be rejected? Id. 50. 

Exceptions in a policy must always be construed according 
to the actual intention of the parties, so as to carry the con- 
tract into effect. 1 Parsons, Mar. Ins. 64, note 1; id. 623; 
Cross v. Shuttliffe, 2 Bay (S. C.), 23; Yeaton v. Fry, 5 Cranch, 
335. When the policy was issued, it is clear that neither 
Johnson & Higgins nor the appellant considered that it cov- 
ered the vessel when at the island, whether she was engaged 
in loading or not. If there is any doubt as to the true mean- 
ing of the instrument, their construction of it, concurring 
with that of the appellee, is entitled to great and conclusive 
weight. Railroad Company v. Trimble, 10 Wall. 367. Resort 
may be properly had to the testimony of experts to aid in inter- 
preting the clause of exemption. 1 Parsons, Mar. Ins. 77, 83, 
627, 628; Salmon Falls Man. Co. v. Goddard, 14 How. 447 ; 
Grey v. Harper, 1 Story, 574; Shaw v. Wilson, 9 Cl. & Fin. 
555; Smith v. Wilson, 3 Barn. & Ad. 728; Williams v. Wood, 
16 Md. 251; Merchants’ Bank v. State Bank, 10 Wall. 667; 
2 Taylor, Evid. p. 1009, 1010, sects. 1060, 1062, 1068; 
1 Greenl. Evid., sects. 280-282. 
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This suit, when brought, was barred by the Statute of Limita- 
tions of Maryland. 1 Md. Code, p. 395. 

In cases of concurrent jurisdiction, courts of equity adopt 
the period of limitation prescribed for courts of law. Lewis v. 
Marshall, 5 Pet. 470; Peyton v. Smith, id. 485; Miller v. 
McIntyre, 6 id. 61; Bank of United States v. Daniel, 12 id. 56; 
Elmendorff v. Taylor, 10 Wheat. 152; Thomas v. Harvies’s 
Heirs, id. 149, 150; Burke v. Smith, 16 Wall. 401; Hirtle v. 
Schwartz, 3 Md. 383; Teackle v. Gibson, 8 id. 87; Knight v. 
Brown, 14 id. 7; Dugan v. Gittings, 8 Gill (Md.), 161. 

Admiralty courts are chancery courts of the sea, and are 
governed by chancery rules in the administration of their 
remedies. Packard v. Sloop Louisa, 2 Woodb. & M. 60; Brig 
Sarah Ann, 2 Sumn. 212; Pittman v. Hooper, 8 id. 805; Wil- 
lard v. Dorr, 3 Mas. 163; Joy v. Allen, 2 Woodb. & M. 304. 

The Key. City, 14 Wall. 653, was a proceeding in rem exclu- 
sively of admiralty jurisdiction. The principles there enun- 
ciated are expressly confined to such a case. It establishes 
nothing at variance with what is here contended for. In 
a matter solely within their cognizance, courts of equity do 
not inflexibly adhere to the common-law period of limitation. 
Wisner v. Barnet, 4 Wash. 640; Kane v. Bloodgood, T Johns. 
(N. Y.) Ch. 90. Nor do the admiralty courts; but that doc- 
trine has no application to this suit. 


MR. JustTIcCE BRADLEY delivered the opinion of the court. 

This is a cause of contract, c vil and maritime, commenced 
by a libel in personam by Samuel G. Reed, the appellant, 
against the Merchants’ Mutual Insurance Company of Balti- 
more, the appellee, to recover $5,000, the amount insured by 
the latter on the ship “ Minnehaha,” belonging to the libellant. 
The policy was dated the fourteenth day of January, 1868, 
and insured said ship in the amount named, lost or not lost, at 
and from Honolulu, via Baker’s Island, to a port of discharge 
in the United States not east of Boston, with liberty to use 
Hampton Roads for orders, “the risk to be suspended while 
vessel is at Baker’s Island loading.” The ship was lost at 
Baker’s Island, where she had gone for the purpose of loading, 
on the third day of December, 1868. The defence was that 
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the loss occurred whilst the risk was suspended under the clause 
above quoted ; also laches by reason of the delay in commenc- 
ing suit, being more than four years after the cause of action 
accrued. 

This case, upon the merits, depends solely upon the construc- 
tion to be given to the clause in the policy before referred to, 
namely, “ the risk to be suspended while vessel is at Baker’s 
Island loading ;” and turns upon the point whether the clause 
means, while the vessel is at Baker’s Island for the purpose of load- 
ing, or while it is at said island actually loading. If it means 
the former, the company is not liable; if the latter, it is liable. 

A strictly literal construction would favor the latter meaning. 
But a rigid adherence to the letter often leads to erroneous 
results, and misinterprets the meaning of the parties. That 
such was not the sense in which the parties in this case used 
the words in question is manifest, we think, from all the cir- 
cumstances of the case. Although a written agreement cannot 
be varied (by addition or subtraction) by proof of the circum- 
stances out of which it grew and which surrounded its adoption, 
yet such circumstances are constantly resorted to for the pur- 
pose of ascertaining the subject-matter and the stand-point of 
the parties in relation thereto. Without some knowledge de- 
rived from such evidence, it would be impossible to comprehend 
the meaning of an instrument, or the effect to be given to the 
words of which it is composed. This preliminary knowledge 
is as indispensable as that of the language in which the instru- 
ment is written. A reference to the actual condition of things 
at the time, as they appeared to the parties themselves, is often 
necessary to prevent the court, in construing their language, 
from falling into mistakes and even absurdities. On this sub- 
ject Professor Greenleaf says: “The writing, it is true, may 
be read by the light of surrounding circumstances, in order 
more perfectly to understand the intent and meaning of the 
parties; but, as they have constituted the writing to be the 
only outward and visible expression of their meaning, no other 
words are to be added to it, or substituted in its stead. The 
duty of the courts in such cases is to ascertain, not what the 
parties may have secretly intended, as contradistinguished 
from what their words express, but what is the meaning of the 
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words they have used.” 1 Greenl. Evid., sect. 277. Mr. 
Taylor uses language of similar purport. He says: “ What- 
ever be the nature of the document under review, the object is 
to discover the intention of the writer as evidenced by the 
words he has used ; and, in order to do this, the judge must put 
himself in the writer’s place, and then see how the terms of 
the instrument affect the property or subject-matter. With 
this view, extrinsic evidence must be admissible of all the cir- 
cumstances surrounding the author of the instrument.” Tay- 
lor, Evid., sect. 1082. Again he says: “It may, and indeed 
it often does, happen, that, in consequence of the surrounding 
circumstances being proved in evidence, the courts give to the 
instrument, thus relatively considered, an interpretation very 
different from what it would have received, had it been con- 
sidered in the abstract. But this is only just and proper; 
since the effect of the evidence is not to vary the language 
employed, but merely to explain the sense in which the writer 
understood it.” Id., sect. 1085. See Thorington v. Smith, 
8 Wall. 1, and remarks of Mr. Justice Strong in Maryland v. 
Railroad Company, 22 id. 105. 

The principles announced in these quotations, with the 
limitations and cautions with which they are accompanied, 
seem to us indisputable; and, availing ourselves of the light 
of the surrounding circumstances in this case, as they appeared, 
or must be supposed to have appeared, to the parties at the 
time of making the contract, we cannot doubt that the mean- 
ing of the words which are presented for our consideration is 
that the risk was to be suspended while the vessel was at 
Baker’s Island for the purpose of loading, whether actually 
engaged in the process of loading or not. Taking this clause 
in absolute literality, the risk would only be suspended when 
loading was actually going on. It would revive at any time 
after the loading was commenced, if it had to be discontinued 
by stress of weather, or any other cause. It would even revive 
at night, when the men were not at work. This could not have 
been the intent of the parties. It could not have been what 
they meant by the words “ while vessel is at Baker’s Island 
loading.” It was the place, its exposure, its unfavorable moor- 
age, which the insurance companies had to fear, and the risk 
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of which they desired to avoid. The whole reason of the thing 
and the object in view point to the intent of protecting them- 
selves whilst the vessel was in that exposed place for the pur- 
pose referred to, not merely to protect themselves whilst 
loading was actually going on. Her visit to the island was 
only for the purpose of loading; as between the contracting 
parties, she had no right to be there for any other purpose; 
and, supposing that they intended that the risk should be sus- 
pended whilst she was there for that purpose, it would not be 
an unnatural form of expression to say, “the risk to be sus- 
pended while vessel is at Baker’s Island loading.” And we 
think that no violence is done to the language used, to give it 
the sense which all the circumstances of the case indicate that 
it must have had in the minds of the parties. 

If we are right in this construction of the contract, there 
can be no uncertainty as to its effect upon the liability of the 
underwriters. The loss clearly accrued at a time when, by the 
terms of the policy, the risk was suspended. The ship sailed 
in ballast from Honolulu on or about the 7th of November, 
1867, and arrived at Baker’s Island on the afternoon of the 
twentieth day of November, 1867. She came to her mooring 
in safety, and her sails were furled, shortly after which a heavy 
gale and heavy surf arose. The gale and surf continued with 
violence until the 3d of December, 1867, when the ship parted 
her moorings, and was totally wrecked and lost. At no time 
after her arrival at Baker’s Island was it possible to discharge 
ballast or receive cargo or to commence the progress of load- 
ing. The violence of the winds, current, and waves, and their 
adverse course and direction, prevented the ship from slipping 
her cables and getting to sea, or otherwise escaping the perils 
that surrounded her. 

These facts are indisputable; and they show that, when the 
loss occurred, the vessel was at Baker’s Island for the purpose 
of loading. That the process of loading had not actually com- 
menced is of no consequence. The suspension of the risk com- 
menced as soon as the vessel arrived at the island and was 
safely moored in her proper station for loading. 

The appellee, as a further defence, set up laches in bringing 
suit. The libel was not filed until more than four years had 
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elapsed after the cause of action had accrued. The Statute of 
Limitations of Maryland requires actions of account, assumpsit, 
on the case, &c., to be brought within three years; and the 
counsel for the appellee insists that by analogy to this statute 
the Admiralty Court, having concurrent jurisdiction with the 
State courts in this case, should apply the same rule. We 
had occasion, in the case of The Key City, 14 Wall. 653, to 
explain the principles by which courts of admiralty.are gov- 
erned when laches in bringing suit is urged as an exception 
in cases cognizable therein. In view of the construction 
which we have given to the contract in this case, it is not 
necessary to pass upon the precise question now raised by the 
appellee. ; 

It is also unnecessary to examine other questions which were 
mooted on the argument. Decree affirmed. 


VAN REYNEGAN v. BOLTON. 


. Under the Mexican law, when a grant of land is made by the government, a 
formal delivery of possession to the grantee by a magistrate of the vicinage 
is essential to the complete investiture of title. This proceeding, called, in 
the language of the country, the delivery of juridical possession, involves 
the establishment of the boundaries of the land granted, when there is any 
uncertainty with respect to them. A record of the proceeding is preserved 
by the magistrate, and a copy delivered to the grantee. 

. Unless the decree of the tribunals of the United States, confirming a claim 
under such a grant, otherwise limits the extent or the form of the tract, the 
boundaries thus established should control the officers of the United States 
in surveying the land. 

. A survey, by a surveyor-general of the United States, of a claim thus con- 
firmed, is inoperative, until finally approved by the Land Department at 
Washington. 

. Where a quantity of land in California was granted by the Mexican govern- 
ment within a tract embracing a larger amount, in the possession of which 
tract the grantee was placed, he is entitled to retain such possession until 
that quantity is segregated from the tract by the officers of the government 
and set apart to him; and he may maintain ejectment for the whole tract, 
or any portion of it, against parties in possession claiming under the pre- 
emption laws of the United States. 

. Lands claimed under Mexican grants in California are excluded from settle- 
ment under the pre-emption laws, so long as the claims of the grantees remain 
undetermined by the tribunals and officers of the United States. 

VOL. V. 3 
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Error to the Circuit Court of the United States for the 
District of California. 

The facts are stated in the opinion of the court. 

Submitted on printed arguments by the plaintiffs in error, 
and by Mr. B. S. Brooks for the defendant in error. 


Mr. JusTICE FIELD delivered the opinion of the court. 

This is an action of ejectment for the possession of a tract 
of land situated in the county of Marin, in the State of Cali- 
fornia. The plaintiff traces title to the demanded premises 
from the Mexican government through a grant made to one 
John Reed in 1834, and confirmed by the tribunals of the 
United States. The defendants, against whom judgment was 
recovered, held separate parcels of the premises, claiming to 
be rightfully in possession under the pre-emption laws of the 
United States. 

It appears from the findings of the court that in 1834 the 
Mexican governor of California, José Figueroa, granted to 
Reed a tract of land known as Corte Madera del Presidio, 
bounded by the mission of San Rafael and the port of San 
Francisco, the quantity being specified in the grant as “ one 
square league, a little more or less, as explained by the map 
attached to the proceedings” (expediente). In the following 
year, possession of the tract was delivered to the grantee by the 
proper Mexican officials ; and from that time he continued in its 
possession and enjoyment until his death. The demanded 
premises are a parcel of this tract. In 1852, the heirs of Reed 
presented their claim under the grant for confirmation to the 
board of land commissioners for the settlement of land-titles in 
California, created by the act of March 3, 1851; and in 1854, by 
a decree of the board, the claim was confirmed. On appeal to the 
District Court this decree was affirmed. No further proceed- 
ings appear to have been prosecuted by the government, and 
the confirmation thus became final. 

The grant is not set forth in the record; but we must pre- 
sume that it was in the ordinary form of grants made by former 
governors of California, under the Mexican colonization law of 
1824, as under no other law were those governors empowered 
to make grants of the public domain. Those grants were some- 
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times of tracts designated by well-defined boundaries, sometimes 
of a specified quantity of land lying within exterior boundaries 
embracing a gieater amount, and sometimes of places by name 
where these were well known, and thus capable of ready identifi- 
cation. All of them were made subject to the approval of the as- 
sembly of the department; and, until they received such approval, 
the estate granted was liable to be defeated. And, when the ap- 
proval was obtained, there was another proceeding to be taken, 
which was essential to the complete investiture of title; and 
that was, a formal delivery of possession of the property by a 
magistrate of the vicinage, called, in the language of the country, 
the delivery of juridical possession. This proceeding involved 
the establishment of the boundaries of the tract, when there was 
any uncertainty respecting them. If these were designated in 
the grant, it required their ascertainment and identification ; 
if they were not thus designated, it required the measurement 
of the quantity granted and its segregation from the public 
domain. The regulations prescribed by law for the guidance 
of the magistrate in these matters made it his duty to preserve 
a record of the various steps taken in the proceeding, to have 
the same attested by the assisting witnesses, and to deliver an 
authentic copy to the grantee. 

Ordinarily, the boundaries thus established would be accepted 
as conclusive by our government. Unless there is something 
in the decree of confirmation otherwise limiting the extent or 
the form of the tract, they should control the officers of the 
United States in making their surveys. It was so held by 
this court in Graham v. United States, 4 Wall. 259, and in 
Pico v. United States, 5 id. 536. 

In the case at bar, the surveyor-general for California disre- 
garded the boundaries established upon the juridical possession 
delivered to the grantee. He proceeded upon the conclusion 
that the confirmees were restricted by the decree to one square 
league, to be measured out of the tract within those boundaries, 
which exceeded that amount by about fifteen hundred acres. 
Whether the terms of the decree justified his conclusion is a 
question upon which it is unnecessary for us to express an 
opinion. That is a question which must, in the first instance, 
be determined by the Land Department in carrying the decree 
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into execution by a survey and patent. It is sufficient for the 
present case that the survey made was contested by the con- 
firmees, and the contest was undetermined when this action was 
tried. Until finally approved, the survey could not impair their 
right to the possession of the entire tract as delivered by the 
former government to the grantee under whom they claim. 
Until then, it was inoperative for any purpose. Even if the 
limitation to one square league should ultimately be held cor- 
rect, that square league might be located in a different portion 
of the tract by direction of the Land Department, to which the 
supervision and correction of surveys of private land-claims are 
intrusted. The confirmees could not measure off the quantity 
for themselves, and thus legally segregate it from the balance 
of the tract. The right to make.the segregation rested exclu- 
sively with the government, and could only be exercised by its 
officers. Until they acted and effected the segregation, the 
confirmees were interested in preserving the entire tract from 
waste and injury, and in improving it; for until then they could 
not know what part might be assignedto them. Until then, no 
third person could interfere with their right to the possession of 
the whole. No third person could be permitted to determine, 
in advance of such segregation, that any particular locality 
would fall within the surplus, and thereby justify his intrusion 
upon it and its detention from them. If one person could in 
this way appropriate a particular parcel to himself, all persons 
could do so; and thus the confirmees would soon be stripped of 
the land which was intended by the government as a donation 
to its grantee, whose interests they have acquired, for the bene- 
fit of parties who were never in its contemplation. If the law 
were otherwise than as stated, the confirmees would find their 
possessions limited, first in one direction, and then in another, 
each intruder asserting that the parcel occupied by him fell 
within the surplus, until in the end they would be excluded 
from the entire tract. Cornwell v. Culver, 16 Cal. 429; 
Riley v. Heisch, 18 id. 198; Mahoney v. Van Winkle, 21 id. 
552. 

The defendants acquired no rights as pre-emptioners under 
the laws of the United States. Lands claimed under Mexican 
grants in California are restricted from settlement so long as 
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the claims of the grantees remain undetermined. 10 Stat. 246. 
Their possession, therefore, was that of simple intruders and 
trespassers without color of right.} 


Judgment affirmed. 


McMILLEN v. ANDERSON. 


1. The revenue laws of a State may be in harmony with the Fourteenth Amend- 
ment to the Constitution of the United States, which declares that no State 
shall deprive any person of life, liberty, or property without due process of 
law, although they do not provide that a person shall have an opportunity 
to be present when a tax is assessed against him, or that the tax shall be 
collected by suit. 

2. A statute which gives a person against whom taxes are assessed a right to en- 
join their collection, and have their validity judicially determined, is due 
process of law, notwithstanding he is required, as in other injunction cases, 
to give security in advance. 


ERROR to the Supreme Court of the State of Louisiana. 

The petition in the case alleges that the defendant, on the 
19th of April, 1873, broke into the store of the plaintiff, and 
carried away certain merchandise, and prays for an injunction. 
Upon the plaintiff giving the required bord and security, an 
injunction restraining the defendant from further trespass, and 
from advertising and selling the property which he had already 
seized, was granted. 

The defendant set up that the plaintiff was a delinquent tax- 
payer, and that in making the seizure the defendant was acting 
in the discharge of his duty as tax-collector of the parish of 
Carroll, Louisiana, under the act of that State, of March 14, 
1873, which provides : — 


“That in all cases of neglect or refusal to pay their licenses of 
any description by any person, firm, company, or corporation doing 
business in this State, the tax-collector shall give ten days’ written 
or printed notice to such delinquent tax-payer to pay such licenses, 
if such delinquent can be found; otherwise, the notice shall be given 
by publication for ten days in the official journal, if there be one in 
the parish; if there be no official journal published in the parish, 


1 For the final decision of the Land Department upon the survey made, see 
Copp’s Public Land Laws, 534-540. 
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the notice may be posted at the court-house door; and if at the 
expiration of said notice the license, together with all costs, be not 
fully paid, the tax-collector may, without any judicial formality, 
proceed to seize and sell, after ten days’ advertisement, the property, 
rights, and credits of such delinquent tax-payer, or so much thereof 
as may be necessary to satisfy the claims of the State as aforesaid, 
together with all the costs and charges. 

“That all causes which may be commenced hereafter in any of 
the courts of this State, in which it is sought to enjoin the collection 
of any licenses or taxes whatever, whether State or parish, general 
or special, imposed by competent authority, shall be regarded as 
preference cases, and the court shall proceed to final trial and de- 
termination of the same at the earliest moment compatible with the 
ends of justice; and tax-collectors shall not be liable for damages 
for prosecuting such cases; and, upon a dissolution of any injunction 
hereafter granted to enjoin or delay the collection of any such taxes 
so levied or imposed upon any person or property in this State, the 
court ordering such injunction to be dissolved sball enter a decree 
against the person or persons suing out the same, and his or their 
securities, on their injunction bond for the sum of one hundred per 
cent on the amount of all taxes the collection of which was so 
delayed or enjoined, and all costs of suits; and said decrees shall 
be enforced as other decrees are enforced, and the money collected 
and paid into the proper treasury. 

“That the tax-payers who are now or shall become delinquents 
by the non-payment of taxes on real estate, as provided for in this 
act, and shall have been so returned upon the rolls of the tax-col- 
lector to the auditor of public accounts, the auditor shall publish in 
the official journal of the parish in which such delinquent resides, 
or by public notice, when there is no official journal, by three in- 
sertions within ten days, the name, residence of, and amount due 
from, such delinquent tax-payer; and such delinquent tax-payer 
shall after thirty days forfeit his right to bring suit or be a witness 
for or in his own behalf before any justice, parish, district, or State 
court; and every court having jurisdiction within the State shall 
deny and refuse to issue a civil process of any kind or nature what- 
ever in his own name or for his own benefit, until he shall, if a 
resident of the parish of Orleans, have procured from the auditor 
of public accounts, or, if a resident of a country parish, from the 
tax-collector thereof, a certificate setting forth that all such claims 
for delinquent taxes and costs thereon against such delinquent tax- 
payer have been paid.” 
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The revenue law in relation to licensing or taxing retail mer- 
chants and retailers of spirituous liquors, provides as follows : — 

“There shall be levied and collected an annual amount as a 
license or tax ... from each and every retail merchant, fifteen 
dollars; . . . from the proprietors of all coffee-houses, beer saloons 
or gardens, or cabarets, eighty-five dollars; all retail groceries sell- 
ing by the glass shall pay, in addition to the grocery license, a coffee- 
house license.” 


The amount of tax claimed to be due upon the business of 
the plaintiff was the sum of one hundred dollars. The injunc- 
tion was dissolved, and a judgment rendered in favor of the de- 
fendant. That judgment having been affirmed by the Supreme 
Court of the State, the plaintiff brought the case here, and 
assigns for error that the statute under which the defendant 
acted deprived the plaintiff of his property without due pro- 
cess of law, and is, therefore, in violation of the Fourteenth 
Amendment to the Constitution of the United States, and 
void. 

Mr. J. LE. Leonard for the plaintiff in error. 

Although taxes may be collected summarily and without the 
aid of the courts, there must be due process of some kind. It 
is not in the power of the legislature to make any process due 
process of law. Murray’s Lessee v. Hoboken Land Company, 
18 How. 272; Allen v. Armstrong, 16 Iowa, 508; Ervine’s 
Appeal, 16 Penn. St. 256. The so-called license, the collection 
of which is resisted by the plaintiff, is, in reality, a tax. A 
license to sell liquor is granted only by the parish; the State 
then taxes the occupation or traffic. Rev. Stat. La., sect. 
2779. 

The act deprives the plaintiff of his property without due 
process of law, because it condemns him without a hearing. 
It fixes the tax to be paid by a retail liquor-dealer, but points 
out no method by whieh it may be ascertained whether a par- 
ticular person is such a dealer. No one can be condemned 
without an opportunity to be heard. Fisher v. McGirr, 1 Gray 
(Mass.), 1. 

If the tax-collector’s proceedings were authorized by the 
law (and the State court has decided that they were), he was 
armed by the statute with a general search-warrant, and that, 
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too, unsupported by oath. Entick v. Carrington, 19 St. Tr. 
1030; Attorney-General v. Racine, 4 Mee. & W. 419. 

The legislature cannot change the legal presumptions of 
evidence, nor declare that an individual shall be deemed to 
be guilty of a particular crime or to owe a particular debt, 
until he proves the contrary. Wynehamer v. People, 13 N. Y. 
447. 

The plaintiff was not permitted under the law of Louisiana 
to contest the claim of the State, until he had given security 
for the payment of costs and penalties as a condition for hav- 
ing a hearing. The law, therefore, establishes one rule for the 
rich and another for the. poor. He who has neither wealth, 
nor wealthy friends to become his sureties, is not allowed a 
hearing under any circumstances. This is not due process of 
law. Greene v. Briggs, 1 Curt. 325. 

No counsel appeared for the defendant in error. 


Mr. Justice MILLER delivered the opinion of the court. 

The defendant, tax-collector of the State of Louisiana for 
the parish of Carroll, seized property of the plaintiff, and was 
about to sell it for the payment of the license tax of one hun- 
dred dollars, for which the latter, as a person engaged in busi- 
ness, was liable. In accordance with the laws of Louisiana, 
plaintiff brought an action in the proper court of the State for 
the trespass, and in the same action obtained a temporary 
injunction against the sale of the property seized. Defendant 
pleaded that the seizure was for taxes due, and that his 
duty as collector required him to make it. On a full hearing, 
the court sustained the defence, and gave a judgment under the 
statute against plaintiff and his sureties on the bond for double 
the amount of the tax, and for costs. 

Plaintiff thereupon took an appeal to the Supreme Court of 
Louisiana, and in his petition for appeal alleged that the law 
under which the proceedings of defendant were had is void, 
because it is in conflict with the Constitutions of Louisiana 
and of the United States, and, as he now argues, is specifically 
opposed to the provision of the Fourteenth Amendment of the 
latter, which declares that no State shall deprive any person of 
life, liberty, or property without due process of law. 
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The judgment of the Supreme Court of Louisiana, to which 
the present writ of error is directed, affirming that of the 
inferior court, must be taken as conclusive on all the questions 
mooted in the record except this one. It must, therefore, be 
conceded that plaintiff was liable to the tax; that, if the law 
which authorized the collector to seize the property is valid, 
his proceedings under it were regular; and that the judgment 
of the court was sustained by the facts in the case. 

Looking at the Louisiana statute here assailed — the act of 
March 14, 1873, — we feel bound to say, that, if it is void on the 
ground assumed, the revenue laws of nearly all the States will 
be found void for the same reason. The mode of assessing 
taxes in the States by the Federal government, and by all 
governments, is necessarily summary, that it may be speedy 
and effectual. By summary is not meant arbitrary, or un- 
equal, or illegal. It must, under our Constitution, be lawfully 
done. 

But that does not mean, nor does the phrase “ due process 
of law” mean, by a judicial proceeding. The nation from 
whom we inherit the phrase “ due process of law” has never 
relied upon the courts of justice for the collection of her taxes, 
though she passed through a successful revolution in resistance to 
unlawful taxation. We need not here go into the literature of 
that constitutional provision, because in any view that can be 
taken of it the statute under consideration does not violate it. 
It enacts that, when any person shall fail to refuse or pay his 
license tax, the collector shall give ten days’ written or printed 
notice to the delinquent requiring its payment; and the manner 
of giving this notice is fully prescribed. If at the expiration 
of this time the license * be not fully paid, the tax-collector 
may, without judicial formality, proceed to seize and sell, after 
ten days’ advertisement, the property ” of the delinquent, or so 
much as may be necessary to pay the tax and costs. 

Another statute declares who is liable to this tax, and fixes 
the amount of it. The statute here complained of relates only 
to the manner of its collection. 

Here is a notice that the party is assessed, by the proper 
officer, for a given sum as a tax of a certain kind, and ten days’ 
time given him to pay it. Is not this a legal mode of proceed- 
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ing? It seems to be supposed that it is essential to the valid- 
ity of this tax that the party charged should have been present, 
or had an opportunity to be present, in some tribunal when he 
was assessed. But this is not,and never has been, considered 
necessary to the validity of a tax. And the fact that most of 
the States now have boards of revisers of tax assessments does 
not prove that taxes levied without them are void. 

Nor is the person charged with such a tax without legal 
remedy by the laws of Louisiana. It is probable that in that 
State, as in others, if compelled to pay the tax by a levy upon 
his property, he can sue the proper party, and recover back the 
money as paid under duress, if the tax was illegal. 

But however that may be, it is quite certain that he can, if 
he is wrongfully taxed, stay the proceeding for its collection by 
process of injunction. See Fouqua’s Code of Practice of 
Louisiana, arts. 296-309, inclusive. The act of 1874 recog- 
nizes this right to an injunction, and regulates the proceedings 
when issued to stay the collection of taxes. It declares that 
they shall be treated by the courts as preferred cases, and im- 
poses a double tax upon a dissolution of the injunction. 

But it is said that this is not due course of law, because the 
judge granting the injunction is required to take security of the 
applicant, and that no remedial process can be within the mean- 
ing of the Constitution which requires such a bond as a condi- 
tion precedent to its issue. 

It can hardly be necessary to answer an argument which 
excludes from the definition of due process of law all that 
numerous class of remedies in which, by the rules of the court 
or by legislative provisions, a party invoking the powers of 
a court of justice is required to give that security which is 
necessary to prevent its process from being used to work gross 
injustice to another. Judgment affirmed. 
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PRATT v. RAILWAY COMPANY. 


1. The liability of an intermediate common carrier for the safety of goods deliv- 
ered to him for carriage is discharged by their delivery to and acceptance 
by a succeeding carrier or his authorized agent. 

2. If there is an agreement between two persons, occupying the relative positions 
of intermediate and succeeding carrier, that property intended for transporta- 
tion by the latter may be deposited at a particular place without express 
notice to him, such deposit amounts to notice, and is a delivery. 

8. The acceptance by the succeeding carrier is complete and his liability fixed 
whenever the property thus, with his assent, comes into his possession. 

. 


Error to the Circuit Court of the United States for the 
Eastern District of Michigan. 
The facts are stated in the opinion of the court. 


Mr. William Jennison for the plaintiffs in error. 
Mr. Isaac P. Christiancy, contra. 


Mr. Justice Hunt delivered the opinion of the court. 

The Grand Trunk Railway Company is engaged as a com- 
mon carrier in the transportation of persons and property. This 
action seeks to recover damages for a violation of its duty in 
respect to certain merchandise shipped from Liverpool to St. 
Louis, and carried over its road from Montreal to Detroit. The 
goods reached the city of Detroit on the 17th of October, 1865, 
and on the night of the 18th of the same month were destroyed 
by fire. 

The defendant claims to have made a complete delivery of 
the goods to the Michigan Central Railroad Company, a suc- 
ceeding carrier, and thus to have discharged itself from liability 
before the occurrence of the fire. 

If the liability of the succeeding carrier had attached, the 
liability of the defendant was discharged. Ransom v. Holland, 
59 N. Y. 611; O'Neil v. NV. Y. Central Railroad Co., 60 id. 138. 

The question, therefore, is, Had the duty of the succeeding 
carrier commenced when the goods were burned ? 

The liability of a carrier commences when the goods are 
delivered to him or his authorized agent for transportation, and 
are accepted. Rogers v. Wheeler, 52 N. Y. 262; Grosvenor 
v. WV. Y. Central Railroad Co., 59 id. 34. 
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If a common carrier agrees that property intended for transpor- 
tation by him may be deposited at a particular place without 
express notice to him, such deposit amounts to notice, and is a 
delivery. Merriam v. Hartford Railroad Co., 24 Conn. 354; 
Converse v. N. & N. Y. Tr. Co., 33 id. 166. 

The liability of the carrier is fixed by accepting the property 
to be transported, and the acceptance is complete whenever the 
property thus comes into his possession with his assent. ili- 
nots Railroad Co. v. Smyser, 38 Ill. 354. 

If the deposit of the goods is a mere accessory to the carriage, 
that is, if they are deposited for the purpose of being carried 
without further orders, the responsibility of the carrier begins 
from the time they are received ; but, when they are subject to 
the further order of the owner, the case is otherwise. Ladzere 
v. Griffith, 25 N. Y. 364; Blossom v. Griffin, 13 id. 569; 
Wade v. Wheeler, 47 id. 658; Michigan Railroad v. Schurlz, 
7 Mich. 515. 

The same proposition is stated in a different form when it is 
said that the liability of a carrier is discharged by a delivery of 
the goods. If he is an intermediate carrier, this duty is per- 
formed by a delivery to the succeeding carrier for further 
transportation, and an acceptance by him. Auth. supra. 

The precise facts upon which the question here arises are as 
follows : — 

At the time the fire occurred, the defendant had no freight 
room or depot at Detroit, except a single apartment in the 
freight-depot of the Michigan Central Railroad Company. 
Said depot was a building several hundred feet in length, and 
some three or four hundred feet in width, and was all under 
one roof. It was divided into sections or apartments, without 
any partition-wall between them. There was a railway track in 
the centre of the building, upon which cars were run into the 
building to be loaded with freight. The only use which the 
defendant had of said section was for the deposit of all goods 
and property which came over its road, or was delivered for 
shipment over it. This section, in common with the rest of 
the building, was under the control and supervision of the 
Michigan Central Railroad Company, as hereinafter mentioned. 
The defendant employed in this section two men, who checked 
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freight which came into it. All freight which came into the 
section was handled exclusively by the employés. of the Michi- 
gan Central Railroad Company, for which, as well as for the 
use of said section, said defendant paid said company a fixed 
compensation per hundred-weight. Goods which came into 
the section from defendant’s road, destined over the road of the 
Michigan Central Railroad Company, were, at the time of 
unloading from defendant’s cars, deposited by said employés of 
the Michigan Central Railroad Company in a certain place in 
said section, from which they were loaded into the cars of said 
latter company by said employés when they were ready to re- 
ceive them; and, after they were so placed, the defendant's 
employés did not further handle said goods. Whenever the 
agent of the Michigan Central Railroad Company would see 
any goods deposited in the section of said freight-building set 
apart for the use of the defendant, destined over the line of 
said Central Railroad, he would call upon the agent of the de- 
fendant in said freight-building, and, from a way-bill exhibited 
to him by said agent, he would take a list of said goods, and 


would then, also, for the first time, learn their ultimate place 
of destination, together with the amount of freight-charges due 
thereon; that, from the information thus obtained from said 
way-bill in the hands of the defendant’s agent, a way-bill 
would be made out by the Michigan Central Railroad Company 
for the transportation of said goods over its line of railway, and 
not before. 


These goods were, on the 17th of October, 1865, taken from 
the cars and deposited in the apartment of said building used 
as aforesaid by the defendant, in the place assigned as afore- 
said for goods so destined. 

At the time the goods in question were forwarded from 
Montreal, in accordance with the usage in such cases, a way- 
bill was then made out in duplicate, on which was entered a 
list of said goods, the names of the consignees, the place to 
which the goods were consigned, and the amount of charges 
against them from Liverpool to Detroit. One of these way- 
bills was given to the conductor who had charge of the train 
containing the goods, and the other was forwarded to the agent 
of the defendant in Detroit. On arrival of the goods at Detroit, 
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the conductor delivered his copy of said way-bill to the check- 
ing-clerk of defendant in said section, from which said clerk 
checked said goods from the cars into said section. It was the 
practice of the Michigan Central Railroad Company, before 
forwarding such goods, to take from said way-bill in the custody 
of said checking-clerk, in the manner aforesaid, the place of 
destination and a list of said goods and the amount of accumu- 
lated charges, and to collect the same, together with its own 
charges, of the connecting carrier. 

We are all of the opinion that these acts constituted a com- 
plete delivery of the goods to the Michigan Central Company, 
by which the liability of the Grand Trunk Company was 
terminated. 

1. They were placed within the control of the agents of the 
Michigan Company. 

2. They were deposited by the one party and received by the 
other for transportation, the deposit being an accessory merely 
to such transportation. 

3. No further orders or directions from the Grand Trunk 
Company were expected by the receiving party. Except 
for the occurrence of the fire, the goods would have been 
loaded into the cars of the Michigan Central Company, and 
forwarded, without further action of the Grand Trunk Com- 
pany. 

4. Under the arrangement between the parties, the presence of 
the goods in the precise locality agreed upon, and the marks 
upon them, “P. & F., St. Louis,” were sufficient notice that 
they were there for transportation over the Michigan road 
towards the city of St. Louis; and such was the understanding 
of both parties. 

The cases heretofore cited in 20 Conn. 354, and 33 id. 166, 
are strong authorities upon the point last stated. 

In the latter case, a railroad company and a steamboat com- 
pany had a covered wharf in common, at their common ter- 
minus, used as a depot and a wharf; and it was the established 
usage for the steamboat company to land goods for the rail- 
road, on the arrival of its boats in the night, upon a particular 
place in the depot, whence they were taken by the railroad 
company, at its convenience, for further transportation, both 
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companies having equal possession of the depot. There was 
no evidence of an actual agreement that the goods deposited 
were in the possession of the railroad company, and the goods 
in question had not been in the manual possession of the rail- 
road company when they were destroyed by fire on the Sunday 
afternoon following their deposit on the previous night. It 
was held that there was a tacit understanding that the steam- 
boat company should deposit their freight at that particular 
spot, and that the railroad should take it thence at their conven- 
ience. The delivery to the succeeding carrier was held to be 
complete, and a recovery against the first carrier for the loss of 
the goods was reversed. 

In Merriam v. Hartford Railroad Co., supra, it was held that 
if a common carrier agree that property intended for trans- 
portation by him may be deposited at a particular place with- 
out express notice to him, such deposit alone is a sufficient 
delivery ; and that such an agreement may be shown by a con- 
stant practice and usage so to receive property without special 
notice. 

The plaintiff contends that the goods were not in the custody 
and under the control of the Michigan road, for the reason that 
the case states that they “ are in a section of the freight-depot 
set apart for the use of the defendant.” This is not an accu- 
rate statement of the position. The expression quoted is used 
incidentally in stating that, when the agent of the Michigan road 
saw “ goods deposited in the section of the freight-building set 
apart for the use of the defendant, destined on the line of said 
Central railroad, he would call upon the agent of defendant, 
and, from a way-bill,” obtain a list of the goods, and their des- 
tination. Just how and in what manner it was thus set apart 
appears from the facts already recited. It was a portion of the 
freight-house of the Michigan Company, in which a precise spot 
was selected or set apart, where the defendant might deposit 
goods brought on its road and intended for transportation over 
the Michigan road, and which, by usage and practice and the 
expectation of the parties, were then under the control of the 
Michigan Company, and to be loaded on to its cars at its con- 
venience, without further orders from the defendant. 

We are of the opinion that the ruling and direction of the 
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circuit judge, that upon the facts stated the defendant was 
entitled to a verdict and judgment in its favor, was correct, 
and the judgment should be affirmed. 

Judgment affirmed. 


HATCH v. CODDINGTON. 


1. A general power conferred upon the agent of a railroad company to borrow 
money on its behalf, in such sums, for such length of time, and at such a rate 
of interest as he may think proper, and to purchase iron rails, locomotives, 
machinery, &c., on such terms as he may deem advisable, and, in order so 
to do, to make, execute, and deliver obligations, bills of exchange, contracts, 
and agreements of the company, includes authority to give to the lender of 
the money borrowed, or to the seller of the things purchased, the ordinary 
securities. 

2. Persons who deal with an agent before notice of the recall of his powers are 
not affected by the recall. 

8. Upon consideration of the written evidence in this case, the court holds, 1. That 
the contract entered into April 21, 1859, between the defendant and the 
Minnesota and Pacific Railroad Company, by Edmund Rice, its president, 
was authorized by the resolution of the board of directors of that company, 
passed July 13, 1858. 2. That the resolution of said board, passed May 13, 
1859, was an acknowledgment that the contract was a binding obligation 
upon the company. 


ERROR to the Circuit Court of the United States for the 
Southern District of New York. 

This action was trover by Edwin A. C. Hatch against Thomas 
B. Coddington for the conversion of forty-five Minnesota State 
bonds. Each party claimed them under the Minnesota and 
Pacific Railroad Company, to whom they had, on the 3d of Feb- 
ruary, 1859, been issued by the State, under a provision of its 
Constitution authorizing the issue of such bonds for the purpose 
of expediting the construction of certain railroads. 

The plaintiff claimed title by the following transfers, both 
dated May 18, 1859: — 


“ For value received, we, the Minnesota and Pacific Railroad Com- 
pany, hereby sell, assign, transfer, and set over to Selah Chamberlain 
and his assigns forty-five bonds for $1,000 each, issued by the State 
of Minnesota to us, and now in the hands of Thomas B. Coddington 
& Co., of the city of New York, and authorize and empower him 
to have and receive the same. 
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“In witness whereof, we have caused these presents to be signed 
by our president, Edmund Rice, and attested by our secretary, 
James W. Taylor, and our corporate seal to be thereto affixed, this 
thirteenth day of May, in the year 1859. 

[SEAL. ] “Epmunp Ricr, President. 

“Attest: James W. Taytor, Secretary.” 


“ For value received, I hereby assign, transfer, and set over unto 
Edwin A. C. Hatch, the forty-five Minnesota State railroad bonds 
of the denomination of $1,000 each, now in the hands of T. B. Cod- 
dington & Co., of the city of New York, and all my right, title, and 
interest therein, being the bonds issued to the Minnesota and Pacific 
Railroad Company, and transferred by said company to me. 

“S$. CHAMBERLAIN.” 


The bonds had been deposited with Thomas B. Coddington 
& Co., the defendant’s firm, as security for the obligations of 
a contract which they made with the company on the 21st of 
April, 1859. 

The plaintiff alleged that this contract had been executed by 
Edmund Rice without authority, and only conditionally deliv- 


ered, and that it consequently never took effect. 

At the date of its execution, said Rice was president, Rensse- 
laer R. Nelson was vice-president, and William H. Newton and 
said Hatch were directors of the company. 

The contract was negotiated by Newton in concert with Rice, 
both being at the time in New York. As evidence of his au- 
thority to make the contract, Rice gave to Newton, to hand to 
T. B. Coddington & Co., the charter of the company, copies 
of legislative acts and of the provision of the constitution 
authorizing the bonds, and also of the following resolution 
of the board of directors of the company, passed July 13, 
1858 : — 


“ Whereas the interests of the Minnesota and Pacific Railroad 
Company require that no default in the performance of the'conditions 
under which the credit of the State of Minnesota has been loaned 
to this company shall occur, and that means shall be promptly pro- 
vided, with the aid of said loan of State credit, to construct one 
hundred miles of road at an early day, thereby vesting in the com- 
pany the right to sell, unconditionally, three hundred and eighty- 


four thousand acres of land: Therefore, 
VOL. Vv. 4 
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“ Resolved, That Edmund Rice, president of the Minnesota and 
Pacific Railroad Company, or any agent or agents duly appointed 
by him in writing to execute the trusts and powers conferred by this 
resolution, be, and are hereby, authorized and empowered, in pur- 
suance of sect. 21 of the charter, to sell, loan, pledge, hypothecate, 
or otherwise dispose of the first-mortgage bonds of the company 
in conformity to the provisions of the trust mortgage deed of said 
company at par, or any price less than par, and for such sum or 
sums as to the said Rice or agents appointed by him shall appear 
most for the interest of the company; and the said president, or 
such agent or agents as he may appoint, is and are hereby author- 
ized to borrow such sum or sums of money for such length of time 
and for such rate of interest as to him or such agent or agents may 
seem proper, for or on behalf of the company, and also to purchase 
such quantity of iron rails, locomotives, cars, tenders, rolling-stock, 
and machinery for such road, and upon such terms as he or such 
agent or agents may deem advisable, and to make, execute, and 
deliver, in the name and on behalf of said company, such obligations, 
bills of exchange, contracts, and agreements, in writing, as will 
enable him or such agent or agents to carry out the powers and 
authority above conferred upon him or them, making monthly 
reports to the board of his acts in the premises; all which acts there- 
under done are hereby ratified and confirmed: Provided, that the 
whole amount of obligations to be incurred on behalf of the com- 
pany under this resolution shall not exceed the sum of $1,750,000. 
“ A true copy from the minutes. 
[u. 8.] “Attest: James W. Taytor, Secretary.” 








The plaintiff also contended that, if originally sufficient, the 
powers given by the resolution were withdrawn by the follow- 
ing resolutions of the executive committee of the directors, 


passed Jan. 23 and Feb. 3, 1859: — 


. “Sr. Paut, Jan. 23, 1859, 

“ At a meeting of the executive committee, 

“On motion, 

“ Resolved, That R. R. Nelson, acting president of the Minnesota 
and Pacific Railroad Company, be authorized to make application 
and receive from the governor $100,000 of the State bonds, which 
said company are now entitled to. 

“ Resolved, That the acting president be instructed to appropriate 
the $100,000 of the State bonds which the Minnesota and Pacific 
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Railroad Company are now entitled to from the State to pay the 
actual current expenses which have accrued up to date, and which 
may hereafter accrue, including salaries of officers, interest of the 
first-mortgage bonds of the company already disposed of, and other 


incidental expenses. 
a F “R. R. Netson, Chairman. 
“Wa. H. Newton, Secretary.” 


“Sr. Paut, Feb. 3, 1859. 

“ At a meeting of the executive committee. 

“On motion, 

“ Resolved, That R. R. Nelson, as acting president of the Minnesota 
and Pacific Railroad Company, be, and is hereby, authorized to sell 
all or any portion of the State bonds in his hands at such rates as 
he may deem to the best interests of the company, and apply the 
proceeds as heretofore directed by resolution of the executive com- 
mittee, and any or all of said proceeds be placed to the credit of 
R. R. Nelson, the vice-president of this company, for the benefit of 


said company, as he may direct. 


“R. R. Netson, Chairman. 
“Wm. H. Newron, Secretary.” 


There was no evidence that these resolutions were ever 
brought home to the defendant. The evidence as to the abso- 
lute delivery of the contract was conflicting, and took a wide 
range. ‘The contract provided for a purchase and sale of rail- 
road iron, and an advance by T. B. Coddington &, Co. of 
$16,000 to the company, on its notes. The company was to 
deposit as security eighty-five bonds; but it had in New York, 
at the time the contract was executed, only the forty-five in 
question. 

The contract was made in duplicate, and signed at New York 
on the part of the company by Rice, the president. At the 
same time were signed three notes for the $16,000. Rice re- 
ceived one of the contracts, and a letter of credit authorizing 
drafts for the $16,000; the other contract and the notes were 
delivered to T. B. Coddington & Co. The bonds were deliv- 
ered with the following letter: — 


“New York, 21st April, 1859. 

“Messrs. T. B. Coppincton & Co.: 
“Dear Sirs, —In conformity with an agreement made with you 
this day, I hand you, by Mr. William H. Newton, $45,000 of Min- 
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nesota State bonds, and will send you, without delay, a further 
amount of $40,000 of like description of State bonds, as collateral 
and for negotiations, as per same agreement. 

“T also hand you our three notes, bearing this date, at six 
months, with interest at seven per cent, —one for $6,000 and 
two $5,000 each, in all $16,000, against which you will please 
grant a letter of credit for $16,000, in favor of William H. New- 
ton, stipulating that, on your receiving the remaining $40,000 of 
bonds above referred to, you will accept drafts drawn by him at 


one day’s sight on you. 
“T am, yours respectfully, 


“Epmunp Rice, 
* Pres. Minn. & Pac. R. R. Co.” 


Rice testified that he gave Newton the papers to be left with 
T. B. Coddington & Co., but not to take effect unless ratified 
by the board of directors, nor if Nelson had disposed of the 
forty bonds then supposed to be in his hands. 

There was no evidence that any condition affecting the 
delivery was brought home to the defendant or his firm. He 
testified that the papers were exchanged absolutely, he being 
represented by his clerk; and Newton testified that there was 
no condition of any kind in reference to the delivery. 

The contract, the three notes, the letter of credit, and the 
letter undertaking to send forty more bonds were all executed 
April 21, 1859. Rice and Newton at once telegraphed to Nel- 
son, at St. Paul, “Interest on State bonds provided for, and 
a thousand tons of iron purchased,” and started for that place 
the next day, where they arrived on or before the 29th of 
April. On that day and the next, and on the 6th, 9th, 10th, 
11th, 12th, and 13th of May, they attended meetings of the 
board. 

On the 30th of April Rice wrote to defendant the following 
letter, which was the first communication he sent after leaving 
New York for St. Paul : — 


“Orricr or THE Minnesota & Paciric R. R. Co., 

“Sr. Pau, April 30, 1869. 
“GENTLEMEN, —I found upon my arrival here that the acting 
president of this company had disposed of the forty Minnesota State 
bonds, which were to have been forwarded to you by the terms of 
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the contract made between us in New York. You will perceive, 
therefore, that it is impossible for the company to comply with its 
undertaking. Some action of the board of directors will be had 
upon the subject, of which I shall take pleasure in advising you at 
the earliest moment. 
“ Very respectfully, your obedient servant, 
“EpMuND RICE, 
“ Pres. Minn. & Pac. R. R. Co.” 
«“T. B. Coppineron & Co., New York.” 


The proceedings of the board do not show any action ad- 
verse to the contract as having been unauthorized, or as not 
consummated. 

On the 14th of May, 1859, the following communication was 
addressed to Coddington & Co. : — 


“Orrick oF THE Minnesota & Paciric R. R. Co, 
“Sr. Pau, May 14, 1859. 
“Messrs. T. B. Coppincton & Co.: 

“ Gents, — You will please deliver to Messrs. Rice or William H. 
Newton forty-five Minnesota State seven per cent bonds, of the 
denomination of $1,000 each, now in your hands, issued by the 
State to the Minnesota and Pacific Railroad Company, said bonds 
belonging to the railroad company. 

“ Very respectfully, yours, 
“R, R. Netson, 
“ Acting Pres. M. & Pac. R. R. Co.” 


On the 17th, Rice wrote them, enclosing a copy of the follow- 
ing resolution of the board : — 


“SecRETARY’s OrricE, Minnesota & Pacrric R. R. Co. 

“ At a meeting of the board of directors of the Minnesota and 
Pacific Railroad Company, held in St. Paul, May 18, 1859, the 
following resolution was unanimously adopted : — 

“¢ Whereas circumstances have arisen in the affairs of this com- 
pany whereby it has become impossible to comply with the terms 
of the contract made by the president thereof, on behalf of the 
company, with T. B. Coddington & Co., of the city of New York, 
under date of April 21, 1859: Therefore, 

“* Resolved, That William H. Newton, Esq., be, and he is hereby, 
authorized to proceed to New York and procure a surrender of 
said contract and a return of the forty-five Minnesota State bonds 
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transferred to Messrs. T. B. Coddington & Co., upon such equitable 
terms as may be agreed upon.’ 
[CORPORATE SEAL. ] “T. M. Mercatr, Secretary.” 


These papers and some subsequent correspondence were, with- 
out objection, received in evidence as bearing on the disputed 
question whether the delivery was in fact conditional, and also 
as showing, if it was, a ratification of the president’s acts, and 
a waiver of the condition. 

The plaintiff requested the court to charge as matter of law 
that there had been no ratification. The court refused so to 
charge, but left the evidence of the conduct of the company 
and its officers to the jury, with the instruction, however, re- 
quested by the plaintiff, that “to constitute ratification there 
must have been a direct sanction of the contract by the board 
of directors, or conduct, or acts, or a resolution or resolutions 
inconsistent with any other supposition than an assent to such 
contract by said board.” 

The court also left the evidence of the conduct of the com- 
pany and its officers, after the date of the contract, to the jury, 
as bearing ‘‘ upon the question whether either of the conditions 

. were impressed upon the contract, so as to make the de- 
livery conditional and dependent upon the fulfilment of the 
conditions . . . as having a proper bearing as evidence upon 
the fact whether the condition was imposed.” 

To this instruction the plaintiff excepted. 

The court also charged the jury that, under the resolution 
of July 13, 1858, Rice had authority to make the contract of 
April 21, 1859, and that that authority was not withdrawn 
by the resolutions of Jan. 23 and Feb. 3, 1859; nor did those 
resolutions derogate, detract from, or in any manner impair 
the force and efficiency of said resolution of July 13, 1858. 
The plaintiff excepted to this charge, and assigns it for error 
here. 

There was a verdict for the defendant; and, judgment hav- 
ing been rendered thereon, the plaintiff removed the case here. 
The assignments of error not passed upon by the court are 
omitted. 

Mr. FE. W. Stoughton for the plaintiff in error. 

Mr. William M. Evarts and Mr. S. P. Nash, contra. 
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Mr. Justice STRONG delivered the opinion of the court. 

We concur with the Circuit Court in the opinion that Mr. 
Rice was authorized by the resolution of the board of directors 
of July 18, 1858, to make the contract with the defendant, 
which it is claimed he made on the 21st of April, 1859. That 
resolution was very broad. As appears from its preamble, it 
aimed to provide, promptly, means for the construction of one 
hundred miles of the company’s railroad, and to guard against 
default in the performance of the conditions upon which the 
credit of the State had been loaned; and these aims were in- 
tended to be secured, in part, with the aid of the State loan, 
that is, with the aid of the State bonds delivered to the com- 
pany. The preamble, having avowed such purposes, was fol- 
lowed by a resolution which expressly conferred upon Mr. 
Rice, the president of the company, several distinct powers. 
The first was to sell or hypothecate the first-mortgage bonds of 
the company (thereafter to be issued) for such sum or sums as he 
might think for the interest of the company. A second power 
given was to borrow money on behalf of the company in such 
sums, for such length of time, and at such a rate of interest as 
he might think proper. And, thirdly, he was empowered to 
purchase iron rails, locomotives, machinery, &c., for the com- 
pany, on such terms as he might deem advisable ; and, to enable 
him to carry out these powers and authority, he was empowered 
to make, execute, and deliver obligations, bills of exchange, 
contracts, and agreements of the company. It is difficult to 
see what words would have been more comprehensive for the 
grant of power to do every thing which, in the judgment of Mr. 
Rice, was necessary or advisable,.either for borrowing money 
or purchasing iron for the company. A general power to bor- 
row money includes authority to give to the lender the ordi- 
nary securities for the sum borrowed. Among these are bonds, 
notes, or acceptances, and collaterals. But the resolution 
went further. It conferred power to make contracts and 
agreements, such as would enable Mr. Rice to borrow money 
or to make purchases of railroad iron; not merely contracts 
of purchase, but contracts and agreements that might enable 
him to effect a purchase. An engagement to give collaterals 
as a security for money borrowed, or for the payment of a 
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debt incurred for iron, is surely within the limits of such a 
power. ‘This disposes of the first question raised by the assign- 
ments of error. We hold that there is nothing in the agree- 
ment of April 21, 1859, transgressive of the power with which 
the president of the company was clothed by the resolution of 
the directors. 

We are also of opinion that the power thus conferred was 
not revoked or withdrawn by the subsequent resolutions of 
Jan. 23 and Feb. 8, 1859. They made no reference to the 
action of the board in 1858, or to any powers conferred by 
that action upon the president of the company. Undoubtedly, 
they conferred authority upon Mr. Nelson, acting as president 
of the company in the absence of the president, to dispose of 
the bonds; but such authority was not inconsistent with the 
concurrent existence of the like power in Rice. Two persons may 
be employed separately to negotiate the sale or hypothecation of 
bonds, and either may thus dispose of them. If a disposition 
be made by one, of course the other will be unable to exercise 
the power with which he was clothed; but, until a sale or 
hypothecation is made, either may make it. Moreover, in this 
case there is no evidence that knowledge of the resolutions of 
Jan. 23 and Feb. 3, 1859, was ever communicated or intended 
to be communicated to the defendant. The authority given to 
Mr. Rice was exhibited to him. On its face it was a continu- 
ing authority, on which he had a right to rely until notified of 
its revocation. Persons who deal with an agent before notice 
of the recall of his powers are not affected by the recall. 2 Kent, 
Com. 644, note; Fellows v. Steamboat Company, 38 Conn. 
197 ; Tier v. Sampson, 85 Vt. 179; Morgan v. Stell, 5 Binn. 
(Pa.) 305. It follows, therefore, very plainly there was no 
error in the refusal of the circuit judge to instruct the jury, 
that, if the resolution of July 13, 1858, conferred upon Mr. Rice 
authority to make the contract, the authority was withdrawn 
by the resolutions of Jan. 23 and Feb. 3, 1859. 

At the trial in the court below there was some evidence that 
the contract set up as a defence by the defendant was not uncondi- 
tionally delivered. The plaintiff alleged that when it left the 
hands of Mr. Rice, on its way to the defendant, after his signature, 
two conditions accompanied it. One was that it should not be 
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binding, and that the delivery of the bonds should be inopera- 
tive, unless the board of directors of the company, after being 
advised thereof, should approve, ratify, and confirm it. The 
other condition alleged was, that if forty of the bonds, making 
up, with the forty-five deposited with the defendant, the eighty- 
five called for by the contract, had been disposed of at St. Paul 
by the proper officer of the company who had them in charge, 
the contract should not be binding. Whether such conditions 
had been imposed was a question of fact properly submitted to 
the jury, with the instruction that, if they had been, the contract 
was not binding unless the company afterwards ratified and 
adopted it. It therefore became a material inquiry in one 
aspect of the case whether there had been such an adoption or 
ratification ; and the defendant asked the court to instruct the 
jury that there had been no ratification by the railroad company, 
and especially that a certain resolution of the company, adopted 
May 13, 1859, and communicated to the defendant, was not a 
ratification. The court declined to give such instructions, and, 
we think, properly. We think the resolution referred to was 
a plain acknowledgment that the contract made by Mr. Rice 
with the defendant was binding upon the company, and, as it 
was communicated to the defendant, it was notice to him that 
the company acknowledged its obligation. In the resolution 
and its preamble there is nothing which denies that the contract 
to which it refers had been made, or asserts that no obligation had 
been assumed. On the contrary, all its language is appropriate 
to a contract perfected. It is an admission that the company 
had confirmed and accepted it. It speaks of the contract as 
made, not merely proposed, and asserts an impossibility to com- 
ply with its terms, not of an impossibility to enter into the en- 
gagement. It authorizes Newton to procure a surrender of the 
contract and a return of the bonds, which it states had been 
transferred to Coddington & Co. upon such terms as might be 
agreed upon. All this is plain recognition of the contract as a 
binding obligation, and an assertion of a wish to obtain a re- 
lease from it. To say the least, it is inconsistent with any intent 
to treat the contract as imperfect and inoperative. In view of 
it, we think the court was justified in refusing to charge the 
jury as requested ; and, if there was error in the mode in which 
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the question of ratification was submitted, it was error of which 
the plaintiff cannot complain. 

It is unnecessary to notice the other assignment of error, in 
view of what we have said. Judgment affirmed. 
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1. Mortgagees who prove their debt in the bankruptcy proceedings against the 
mortgagor become creditors of his general estate only for the balance of the 
debt after deducting the value of the mortgaged property, to be ascertained 
by agreement, sale, or in such other manner as the bankrupt court may 
direct. 

2. Mortgagees may, pursuant to leave of that court, institute a suit against the 
bankrupt in another court for the foreclosure of his equity of redemption 
and the sale of the mortgaged premises. 

8. An assignee in bankruptcy is not required to take measures for the sale of 
the mortgaged property of the bankrupt, unless its value exceeds the 
incumbrance. 


ERROR to the Supreme Court of the State of California. 

On the 18th of June, 1870, John McHenry, being indebted to 
a society known as La Société Frangaise D’Epargnes in the 
sum of $14,000, made his promissory note for that amount, pay- 
able twelve months after date, and secured its payment by a 
mortgage on certain property in the city of San Francisco, in 
the execution of which his wife did not join. McHenry was, 
March 20, 1872, duly adjudicated a bankrupt in the District 
Court of the United States for the District of California, and on 
the 14th of June following the society proved its debt before 
the register. Aug. 15, 1872, proceedings in foreclosure were 
commenced by the society in the District Court of the nine- 
teenth judicial district of the State of California against the 
assignee in bankruptcy, McHenry, his wife and other parties 
claiming interests in the property. The assignee made no de- 
fence. McHenry and wife demurred, and, among other grounds, 
set up the bankruptcy proceedings and the absence of leave 
of the bankrupt court to commence the suit. Oct. 4, 1872, 
application was made to the latter court for such leave ; and, 
the assignee having so consented in open court, the order was 
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granted, provided that in said action no judgment for any 
deficiency be taken against the bankrupt or his assignee. 
The cause was then, notwithstanding certain special defences 
of the wife, prosecuted to a decree, which made no provision 
for enforcing the payment of any sum that might remain 
due after the sale of the mortgaged premises. McHenry 
and wife appealed to the Supreme Court of the State, where 
the decree below was affirmed. The case was then brought 
here. 


Mr. Thomas J. Durant for the plaintiffs in error. 
Mr. Edmond L. Goold, contra. 


Mr. Cuter JusTicE WAITE delivered the opinion of the 
court. 

In Claflin v. Houseman, 93 U. S. 1380, we decided that, under 
the law as it stood previous to the adoption of the Revised Stat- 
utes, the courts of the United States did not have exclusive juris- 
diction of suits for the settlement of conflicting claims to prop- 
erty belonging to the estate of a bankrupt, and that an assignee 
in bankruptcy might sue in a State court to collect the assets. 
In Mays v. Fritton, 20 Wall. 414, we also held, that if an as- 
signee in bankruptcy submitted himself to the jurisdiction of a 
State court in a suit affecting the estate which was pending 
when the proceedings in bankruptcy were commenced, he was 
bound by any judgment that might be rendered. And in 
Eyster v. Gaff, 91 U.S. 525, Mr. Justice Miller, speaking for 


the court, said : — 


“ The debtor of a bankrupt, or the man who contests the right 
to real or personal property with him, loses none of his rights by 
the bankruptcy of his adversary. The same courts remain open to 
him in such contests, and the statute has not divested those courts 
of jurisdiction in such actions. If it has for certain classes of ac- 
tions conferred jurisdiction for the benefit of the assignee in the 
Cireuit and District Courts of the United States, it is concurrent, 
and does not divest that of the State courts.” 


The principles upon which those cases rest are decisive of 
this. The complainant, having a debt against the bankrupt 
secured by mortgage, proved the claim against the estate. 
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This, under sect. 20 of the bankrupt law, 14 Stat. 526, Rev. 
Stat., sect. 5075, admitted the complainant as a creditor of the 
general estate only for the balance of the debt after deducting 
the value of the mortgaged property, to be ascertained by agree- 
ment, sale, or in such other manner as the bankrupt court might 
direct. The assignee is not required to take measures for the 
sale of mortgaged property, unless its value is greater than the 
incumbrance. His duties relate chiefly to unsecured creditors, 
and he need not trouble himself about incumbered property, 
unless something may be realized out of it on their account, or 
unless it becomes necessary to do so in order to ascertain the 
rights of the secured creditor in the general estate. If he does, 
and it becomes necessary to adjust the liens before his sale, 
he may, under the ruling in Claflin v. Houseman, institute 
the necessary proceedings for that purpose in the courts of 
the United States, or of the State, as he chooses. If he does 
not, the secured creditor who wishes to make his security avail- 
able must act; and, having obtained leave of the bankrupt 
court to bring his action for that purpose, he may proceed 
in the State court, if the assignee does not object, or in the 
courts of the United States, at his.election. Here the neces- 
sary leave to sue was obtained before the decree was rendered, 
and the assignee, instead of objecting to the jurisdiction of the 
State court, consented to that mode of proceeding. The bank- 
rupt and his wife alone objected; but as to them, as we held 
in Eyster v. Gaff, the jurisdiction of the State court was not 
divested by the proceedings in bankruptcy. 

Judgment affirmed. 
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CHOUTEAU v. UNITED STATES. 


A., having a claim against the government under his contract with the Navy 
Department for building the iron-clad steam-battery “ Etlah,” executed to B. 
a power of attorney authorizing him to sue for, recover, and receive all such 
sum or sums of money, debts, goods, wares, and other demands whatsoever, and 
especially payments that were or would be due on his contract for building 
the “ Etlah,” with full power in and about the premises ; to have, use, and take 
all lawful means and ways in his name for the purposes aforesaid ; and to make 
acquittances or other sufficient discharges for him and in his name, and gen- 
erally to do all other acts necessary and lawful to be done in and about the 
premises. The contract fixed the amount to be paid for the battery, and pro- 
vided for its completion and delivery within eight months from June 24, 1863. 
For every month that the delivery might be made earlier than the time fixed, 
the contractor should receive $4,500, and for every month later he should pay 
alike sum. It also provided that the department might, at any time during 
the progress of the work, make such alterations and additions to the plans and 
specifications as it might deem necessary and proper, the extra expense caused 
thereby to be paid at fair and reasonable rates, to be determined when the 
changes were directed to be made. The battery was finished for delivery in 
November, 1865, and the proper authorities of the department certified that 
the extra work and materials, rendered necessary in making the alterations and 
additions that were ordered, amounted to $116,111. A portion of that sum 
having previously been paid, a voucher, in favor of A., for $26,653.17, “ being 
the full and final payment on all extras, and in full for all claims and de- 
mands for that work,” was approved by the department April 24, 1866, and 
paid May 11 following to B., who, under his power of attorney, receipted it 
in full. A.’s assignee, asserting that the extra work amounted to $172,273.55, 
brought suit in the Court of Claims to recover the excess over the amount 
paid, and $118,283.30 alleged to be due, irrespective of extras, on account of 
an increase in the price of labor and materials during the time that the com- 
pletion of the vessel was delayed by reason of such alterations and additions. 
Held, 1. That the power of attorney authorized B. to accept payment of the 
voucher, which upon its face declared it was the last and full payment for the 
extra work, and that his acceptance bound A., and barred a recovery for such 
work. 2. That the United States is not liable to A. for the increased cost of 
the labor and materials. 


APPEAL from the Court of Claims. 

On the ninth day of July, 1863, Charles W. McCord entered 
into a written contract for building at St. Louis an iron-clad 
steam-battery, which was built and delivered, and was called 
the “ Etlah.” Complete specifications for its construction were 
part of the contract; and the United States agreed to pay for 
the battery the sum of $386,000. The contract also provided 
that the Navy Department might make alterations and addi- 
tions to the plans and specifications at any time during the 
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progress of the work, as it might deem necessary and proper, 
and should pay any extra expense caused by such changes, at 
fair and reasonable rates, to be determined when the changes 
were directed to be made. It was also agreed that the bat- 
tery should be completed and delivered within eight months 
from the 24th of June, 1863, and that for every month that the 
delivery might be made earlier than that time McCord should 
receive $4,500, and for every month later he should pay a like 
sum. 

The vessel was not finished ready for delivery until Novem- 
ber, 1865, more than twenty months after the date fixed by 
the contract ; but the Court of Claims found that her comple- 
tion within the stipulated time was prevented by the United 
States, and that the cost of the work required by the con- 
tract was, owing to the increased price of materials and skilled 
labor, enhanced $118,283.20 above the sum originally speci- 
fied. Many and important changes were made in the plan and 
specifications for the battery by the bureau of construction and 
repair of the Navy Department; but no agreement as to the 
additional cost of the work was made, as the contract provided 
for, except in some matters not now in controversy. 

This extra work the petition alleges was of the value of 
$172,273.55; and the Court of Claims so found. $116,111 was 
paid for it; and in this action the recovery of the difference 
of $56,162.55 is sought. Under the finding, the only defence 
to this branch of the case is that the sum paid was received 
and accepted as payment in full, as appears by the following 
voucher, certified by the auditor of the treasury for the Navy 
Department : — 


“ Ertan. — PayMeNT on Account oF Extras, 
“New York, April 24, 1866. 
“U.S. Navy Department to Charles W. Mc Cord, Dr. 


“ (Appropriation: ‘ Construction and Repair.’) 
For work done to the light-draft monitor ‘ Etlah,’ 
which is extra to the contract dated June 24, 
1863, being the full and final payment on all 
extras, and in full for all claims and demands 
eae We 6 8k rT ewe bes $31,114.00 





Oct. 1877.] CHovuTeau v. UNITED SrarTes. 


Less amount paid E. W. Barstow & Son, as per 
. 4. 3 @. ieee eA 

Outfits and equipments called for by the con- 
tract, but not furnished . . . . . . . . 8,852.18 


$605.65 


$4,457.83 
$26,653.17 


“TI certify that the materials and labor which are extra to the 
contract dated June 24, 1863, put upon the vessel ‘ Etlah,’ built by 
Charles W. McCord, amount in value to $116,111 (certificates hav- 
ing been previously given for $85,000), and they are according to 
directions which have been given from time to time. 

“Ropert Dansy, 


“ General Inspector Steam-Machinery for the Navy.” 
“ Approved: 


“FF. H. Gregory, 
“* Rear-Admiral Superintending.” 


“ Navy DEPARTMENT, 
“Bureau ‘Construction,’ &c., 
“ $26,653.17. ] “ April 26, 1866. 
“ Approved in triplicate for twenty-six thousand six hundred and 
fifty-three dollars and seventeen cents, payable by the paymaster 


at New York. 
“Joun Lentuatt, Chief of Bureau.” 


“ PaymasTEr’s Orrice, U.S. Navy, 
“29 Broapway, New York, May 11, 1866. 

“Received of J. C. Eldredge, paymaster, twenty-six thousand 
six hundred and fifty-three 4, dollars, in full of the within bill, 
and have signed duplicate receipts. 

“ $26,653.17.] Cuartes W. McCorp, 

“ Per Giiman, Son & Co., Att’ys. 

1,887. 21,519 B,.” 

“T certify that the above is a true copy of the voucher on file in 


this office. 
“S.J. W. Tasor, Auditor.” 


The powers of attorney under which the voucher was signed 
by Gilman, Son & Co. are as follows : — 


“ Know all men by these presents, that I, Charles W. McCord, 
of St. Louis, in the State of Missouri, have made, constituted, and 
appointed, and by these presents do make, constitute, and appoint, 
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Gilman, Son & Co., or either member of said firm, in the city of 
New York, my true and lawful attorney, for me and in my name, 
place, and stead, to collect from the navy agent or authorized officer 
of the United States government all payments due or to become 
due to me for building an iron-clad vessel at St. Louis, Missouri, 
named the ‘ Etlah,’ as per contract dated 24th June, 1863, giving 
and granting unto my said attorney full power and authority to do 
and perform all and every act and thing whatsoever requisite and 
necessary to be done in and about the premises, as fully, to all in- 
tents and purposes, as I might or could do if personally present, 
with full power of substitution and revocation, hereby ratifying 
and confirming all that my said attorney or his substitute shall law- 
fully do or cause to be done by virtue hereof. 
“In witness whereof, I have hereunto set my hand and seal the 
twenty-fourth day of November, in the year 1863. 
“CHarLes W. McCorp. [szat.] 


“ Sealed and delivered in the presence of 
“Tuomas L. THORNELL.” 


“Strate or New York, 
County of New York, t ” 


“ Be it known, that, on the twenty-fourth day of November, 1863, 
before me, a notary public in and for the State of New York, duly 
commissioned and sworn, dwelling in the city of New York, per- 
sonally came Charles W. McCord, and acknowledged the above 
letter of attorney to be his act and deed. 

“ In testimony whereof, I have hereunto subscribed my name and 
affixed my seal of office the day and year last above written. 

“Tomas L, THorNnEtt, Notary Public.” 


‘ [Internal-revenue stamp, one dollar. ] 

“ Know all men by these presents, that Charles W. McCord, of 
the city of St. Louis and State of Missouri, have made, constituted, 
and appointed, and by these presents do make, constitute, and ap- 
point, Messrs. Gilman, Son & Co., of the city of New York, my true 
and lawful attorney, for me and in my name, and for my use, to 
ask, demand, sue for, recover, and receive all such sum or sums of 
money, debts, goods, wares, and other demands whatsoever which 
are or shall be due, owing, payable, and belonging to me, by any 
manner or means whatsoever; especially to receive any payments 
that are and will be due me by virtue of a contract entered into 
with the Navy Department to build a light-draft monitor named 
‘ Etlah,’ said contract bearing date June 24, 1863, for which I am 
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to receive, upon the full compliance of said contract, the sum of 
$386,000, in eight equal payments, the Navy Department reserving 
twenty-five per cent on such payments until completion and re- 
ception of said vessel: giving and granting unto my said attorneys 
by these presents full power and authority in and about the premises 
to have, use, and take all lawful ways and means, in my name, for 
the purposes aforesaid; and upon the receipt of any such debts, 
dues, or sums of money (as the case may be), acquittances, or other 
sufficient discharges, for me and in my name to make and give, and 
generally to do all other acts and things in the law whatsoever 
needful and necessary to be done in and about the premises; for 
me and in my name to do, execute, and perform, as fully and to all 
intents and purposes as I might or could do if personally present; 
attorneys one or more under him, for the purposes aforesaid, to 
make, constitute, and again at pleasure to revoke. Hereby ratify- 
ing and confirming all and whatsoever my said attorneys shall 
lawfully do in and about the premises by virtue hereof. 

“In witness whereof, I have hereunto set my hand and seal, this 
second day of January, in the year of our Lord 1864. 

“CHartes W. McCorp.” [sEat.] 


“STraTeE oF Missouri, 
County of St. Louis, 


“Be it remembered, that on the second day of January, 1864, 
before me, the undersigned, John Jecko, a notary public duly com- 
missioned and qualified, within and for the county aforesaid, came 
Charles W. McCord, who is personally known to me to be the same 
person whose name is subscribed to the foregoing instrument of 
writing as party thereto, and acknowledged the same to be his act 
and deed for the purposes therein mentioned. 

“In witness whereof, I have hereunto set my hand and affixed 
my Official seal the day and year last above written. 

“Joun Jecxo, Notary Public.” 


The court decided that the claim for extras was barred by 
McCord’s receipt, and that the United States was not liable to 
the contractor for the enhanced cost of labor and materials. 
Chouteau, assignee of McCord, brought the case here. 

Mr. Edward Lander and Mr. A. L. Merriman for the ap- 
pellant. 

The receipt by Gilman, Son & Co. of a less amount than 


was actualiy due on McCord’s claim, and which was outside 
VOL. V. 5 
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the contract, cannot bind him and discharge the debt. When 
certain special objects are enumerated in a power of attorney, 
the general words and power will be restrained by the objects 
specified. Byles on Bills, 32; Rosseter v. Rosseter, 8 Wend. 
(N. Y.) 494; Wallace v. Branch Bank at Mobile, 1 Ala. 565; 
Kingsley v. Bank of State, 3 Yerg. (Tenn.) 107; Story on 
Agency, 98, 99. 

The extension of time required by the contractor for com- 
pleting the work was caused solely by the changes and altera- 
tions in the original plan and specifications that were ordered 
by the bureau of construction and repair. The United States 
is therefore liable to him for such an amount as will cover his 
increased outlay, occasioned by the rise in the price of work 
and materials that took place during that time. Dermott v. 
Jones, 2 Wall. 1; Dubois v. Delaware ¢ Hudson Canal Co., 
4 Wend. (N. Y.) 291; Robson v. Godfrey, 1 Hall (N. Y.), 
236; Lee et al. v. Partridge, 2 Duer (N. Y.), 463; Merrill v. 
Ithaca ¢ Owego Railroad Co., 16 Wend. (N. Y.) 556. 


Mr. Assistant Attorney-General Smith, contra. 


Mr. Justice MILLER, after stating the case, delivered the 
opinion of the court. 

It appears from the findings of the Court of Claims that the 
proper officer of the Navy Department estimated the same 
extra work and material at $116,111, which that court now 
estimates at $172,273.55; and that McCord accepted this sum, 
if the voucher is binding on him, as the full value of his labor 
and materials, and acknowledged it to be payment in full. 

His name is signed to this receipt by Gilman, Son & Co., 
his attorneys; and it is insisted by counsel that they could only 
bind him for the sum received, and not for its acceptance as full 
compensation. It is said in argument that they were bankers 
in New York, and had no other power than to receipt for such 
sums as might be paid them. 

Two powers of attorney are produced from McCord to Gil- 
man, Son & Co.,— one of the date of Nov. 24, 1863, and the other 
Jan. 2, 1864. These are very full, and especially the latter. 
It makes them his true and lawful attorneys, “ to sue for, re- 
cover, and receive all sums of money, debts, goods, wares, and 
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other demands whatsoever,” and especially payments that are or 
will be due on his contract for building the “ Etlah;” gives ** them 
full power in and about the premises to have, use, and take all 
lawful ways and means in his name for the purposes aforesaid, 
and to make such acquittances, or other sufficient discharges, for 
me and in my name, and generally to do all other acts neces- 
sary and lawful to be done in and about the premises.” 

We are of opinion that this authorized Gilman, Son & Co. to 
accept payment of a voucher which declared on its face that it 
was the last, the full payment for the extra work done on the 
vessel, and thereby bind their principal to such acceptance. 

But if we could be mistaken in this, the reasonable presump-. 
tion is that Gilman, Son & Co. had nothing to do with obtain- 
ing this voucher from the Navy Department, but that it was so 
obtained by McCord himself, and forwarded by him to Gilman, 
Son & Co. for collection of the paymaster at New York. This 
is quite consistent with the fact that they were mere bankers. 
It is certainly fair to suppose that McCord presented his own 
statement of the account to the navy officers, and the final ap- 
proval of the chief of the bureau of construction at Washington 
is dated April 26, 1866. The payment as indorsed on that 
same voucher by the paymaster at New York to Gilman, Son 
& Co. is dated May 11, 1866, which is just about a reasonable 
time for the voucher to have been received from Washington 
by McCord at St. Louis, and by him forwarded to Gilman, Son 
& Co. at New York for collection. If this be the true history 
of the voucher, McCord is bound by his own actions; for the 
voucher, while in his hands, had on its face the clearest state- 
ment that the sum therein allowed was “the full and final 
payment on all extras, and in full for all claims and demands 
for that work,” and if he forwarded it in this shape to his 
bankers to get the money on it, without protest, he must be 
bound by that statement in the voucher. 

The Court of Claims finds that the delay in completing the 
vessel was caused by the changes ordered by the United States, 
and that, owing to the rise in the prices of the labor and mate- 
rials on the work done under the original contract, and without 
reference to the changes, the cost of that work was increased 
to the builder $118,283.20. 
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The appellants asserted a claim for this amount also, which 
the court refused. 

It is very clear that both parties contemplated the proba- 
bility that the work would not be completed at the precise 
period of eight months from the date of the contract. They 
also contemplated that changes would be made in the construc- 
tion of the battery. They made such provision for these mat- 
ters as they deemed necessary for the protection of each party. 
For the reasonable cost and expenses of the changes made in 
the construction, payment was to be made; but for any increase 
in the cost of the work not changed, no provision was made. 
There was a provision for delay, by which the contractor was 
to submit to pay $4,500 for every month of that delay. This 
provision, the only one on that subject, if strictly enforced, 
might have made him a still greater loser; but it seems to 
have been waived. But we are very clear that without any 
such provision he must be held to have taken the risk of the 
prices of the labor and materials which he was bound to furnish, 
as every other contractor does who agrees to do a specified job 
at a fixed price. It is one of the elements which he takes into 
account when he makes his bargain, and he cannot expect the 
other party to guarantee him against unfavorable changes in 
those prices. Judgment affirmed. 


EX PARTE EASTON. 


1. Claims for wharfage, arising out of either an express or an implied contract, 
are cognizable in admiralty. 

2. Where the wharfage has not been agreed upon by the parties, the wharfinger 
is entitled, as upon an implied contract, to a just and reasonable compensa- 
tion for the use of his wharf. 

3. If the vessel or water-craft is a foreign one, or belongs to a port of a State 
other than that where the wharf is used, the claim of the wharfinger for 
such use is a maritime lien against the vessel, which he may enforce by a 
proceeding in rem, or he may resort to a libel in personam against the owner 
of such vessel or water-craft. 

4. Whether a writ of prohibition should be issued to the District Court, when 
proceeding as a court of admiralty and maritime jurisdiction, depends upon 
the facts stated in the record upon which that court is called to act. Mat- 
ters dehors that record, which are set forth in the petition for the writ, cannot 
be considered here. 
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PeEtiITION for a writ of prohibition to restrain the District 
Court of the United States for the Eastern District of New 
York from exercising jurisdiction in a proceeding in rem to 
enforce an alleged lien for wharfage against the canal-boat or 
barge ‘John M. Welch.” 

As the facts in the case are fully stated in the opinion of the 
court, they are omitted here. 

Mr. Edward D. McCarthy and Mr. J. E. Gowen for the 
petitioners. 

The District Court has no jurisdiction over the barge “ John 
M. Welch,” because, 1, a contract of wharfage is not a maritime 
contract. The Genesee Chief, 12 How. 443; The Lottawanna, 
21 Wall. 558; The Belfast, T id. 624; Insurance Company v. 
Dunham, 11 id. 1; Rex v. Humphrey, 1 McCle. & Yo. 194; 
Platt v. Hibbard, T Cow. (N. Y.) 497; Barry v. Langmore, 12 
Ad. & E. 640; Speares v. Hartley, 3 Esp. 81; Richardson v. 
Goss, 3 Bos. & Pul. 119. 

2. The maritime law gives no lien for wharfage. The Coal 
Barges, 3 Wall. Jr. 53; The General Smith, 4 Wheat. 488 ; 
The Lottawanna, 21 Wall. 558; Cunningham v. Hall, 1 Cliff. 
51; The Thomas, T Am. Law Rev. 381; The Gem, Browne, 
Adm. 87; The Asa R. Swift,1 Newb. Adm. 548; The Alez- 
ander McNeil, 20 Int. Rev. Rec. 175. 

8. If the statutes of New York gave a lien against the vessel, 
which they do not, it could not be enforced in a court of ad- 
miralty by a proceeding in rem. Wick v. The Samuel Strong, 
6 McLean, 587; The Laurel, 1 Newb. Adm. 269; Maguire v. 
Card, 21 How. 248; The Lottawanna, 21 Wall. 558; Delovio v. 
Boit, 2 Gall. 398; People’s Ferry Company v. Beers, 20 How. 
393; The Circassian, 1 Ben. 209; Graham v. Haskins, Olc. 
Adm. 227; The Ship Harriet, id. 229; The Ottawa, 5 Am. Law 
T. 147; New Jersey Steam Navigation Co. v. Merchant’s Bank, 
6 How. 344; Allen v. Newberry, 21 id. 246; Ransom v. Mayo, 
3 Blatchf. 71; Cunningham v. Hall, 1 Cliff.51; The Two Friends, 
Bee, Adm. 440; Brig Hannah, id. 421; The Lady Horatio, id. 
169; Cox v. Murray, Abb. Adm. 343; Garvey v. Crocket, id. 
490; The Amstel, 1 Blatchf. & H. Adm. 215; McDermott v. 
The S. S. Owens, 1 Wall. Jr. 870; The Grand Turk, 2 Pittsb. 
(Pa.) 826; Philips v. Scattergood, Gilp. 8; Nicoll v. Gard- 











70 Ex PARTE Easton. [Sup. Ct. 









ner, 138 Wend. (N. Y.) 290; Sacramento v. New World, 4 Cal. 
44; Story, Bailm., sects. 451, 453; 2 Kent, Com. 635, 642; 
Gaisede v. Trent § Mersey Navigation Co.,4 T. R. 581; Stein- 
man v. Wilkins, 7 Serg. & R. 466. 


Mr. F. A. Wilcox, contra. 












Mr. JUSTICE CLIFFORD delivered the opinion of the court. 
Judicial power under the Federal Constitution extends to 
all cases of admiralty and maritime jurisdiction, and it was 
doubtless the intention of Congress, by the ninth section of the 
Judiciary Act, to confer upon the District Court the exclusive 
original cognizance of all admiralty and maritime causes, the 
words of the act being in terms exactly coextensive with the 
power conferred by the Constitution. In order, therefore, to 
determine the limits of the admiralty jurisdiction, it becomes 
necessary to ascertain the true interpretation of the constitu- 
tional grant. On that subject three propositions may be as- 
sumed as settled by authority, and to those it will be sufficient 
to refer on the present occasion, without much discussion of the 
principles on which the adjudications rest: 1. That the juris- 
diction of the district courts is not limited to the particular 
subjects over which the admiralty courts of the parent coun- 
try exercised jurisdiction when our Constitution was adopted. 
2. That the jurisdiction of those courts does not extend to 
all cases which would fall within such jurisdiction, according 
to the civil law and the practice and usages of continental 
Europe. 3. That the nature and extent of the admiralty 
jurisdiction conferred by the Constitution must be determined 
by the laws of Congress and the decisions of this court, and 
by the usages prevailing in the courts of the States at the 
time the Federal Constitution was adopted. No other rules 
are known which it is reasonable to suppose could have been 
in the minds of the framers of the Constitution than those 
which were then in force in the respective States, and which 
they were accustomed to see in daily and familiar practice in 
the State courts. 

Authority is conferred upon the libellants, as the proprietors 
of the wharf and slip in question, by the law of the State, 
to charge and collect wharfage and dockage of vessels lying 
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at said wharf, and within the slip adjoining the wharf of the 
libellants. 

Sufficient appears to show that the respondents are the owners 
of the barge named in the libel; that on the 10th of October, 
1876, she completed a trip from the port of Baltimore for the 
port of New York, and that she took wharfage at the wharf or 
pier of the libellants, where she remained for eleven days. For 
the use of the berth occupied by the barge the libellants charged 
$34.20, as wharfage and dockage. Due demand was made; and, 
payment being refused, the libellants instituted the present suit, 
which is a libel in rem against the barge to recover the amount 
of that charge. Process was served; and the respondents ap- 
peared and excepted to the libel, and set up that process of 
condemnation should not issue against the barge, for the follow- 
ing reasons: 1. Because no maritime lien arises in the case for 
the matters set forth in the libel. 2. Because no lien in such 
a case is given for wharfage against boats or vessels by the laws 
of the State. 8. Because the law of the State referred to in 
the libel as giving a lien for wharfage is unconstitutional and 
void, for the following reasons: (1.) Because it imposes a re- 
striction oncommerce. (2.) Because it imposes a duty of tonnage 
on all vessels of the character and description of that of the 
respondents. (8.) Because it discriminates against the boats 
. or barges of persons who are not citizens of the State where 
the proprietors of the wharf reside. 

Pending the proceedings in the District Court, the respondents 
presented a petition here, asking leave to move this court for a 
prohibition to the court below forbidding the District Court to 
proceed further in the case. 

Pursuant to said petition, this court entered an order permit- 
ting argument upon the merits of the petition, and directing 
that due notice be given to the libellants and the clerk of the 
District Court. Hearing was had in conformity to that order, 
and the case was held under advisement. 

Power is certainly vested in the Supreme Court to issue the 
writ of prohibition to the District Court, when that court is 
proceeding in a case of admiralty and maritime cognizance of 
which the District Court has no jurisdiction. 1 Stat. 81; 
United States y. Peters, 3 Dall. 12. 
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Where the District Court is proceeding in a cause not of 
admiralty and maritime jurisdiction, the Supreme Court cannot 
issue the writ, nor can the writ be used except to prevent the 
doing of something about to be done, nor will it ever be issued 
for acts already completed. Ez parte Christy, 3 How. 292; 
United States v. Hoffman, 4 Wall. 158. 

Admiralty and maritime jurisdiction is conferred by the 
Constitution, and Judge Story says it embraces two great classes 
of cases, — one dependent upon locality, and the other upon the 
nature of the contract. 

Damage claims arising from acts and injuries done within 
the ebb and flow of the tide have always been considered as 
cognizable in the admiralty ; and, since the decision in the case 
of The Genesee Chief, 12 How. 443, it is considered to be 
equally well settled that remedies for acts and injuries done on 
public navigable waters, not within the ebb and flow of the tide, 
may be enforced in the admiralty, as well as for those upon the 
high seas and upon the coast of the sea. 

Speaking of the second great class of cases cognizable in the 
admiralty, Judge Story says, in effect, that it embraces all con- 
tracts, claims, and services which are purely maritime and 
which respect rights and duties appertaining to commerce and 
navigation. 2 Story, Const., sect. 1666. 

Public navigable waters, where inter-state or foreign com- 
merce may be carried on, of course include the high seas, which 
comprehend, in the commercial sense, all tide-waters to high- 
water mark. 

Maritime jurisdiction of the admiralty courts in cases of 
contracts depends chiefly upon the nature of the service or en- 
gagement, and is limited to such subjects as are purely maritime, 
and have respect to commerce and navigation within the mean- 
ing of the Constitution. 

Wide differences of opinion have existed as to the extent of 
the admirality jurisdiction ; but it may now be said, without fear 
of contradiction, that it extends to all contracts, claims, and 
services essentially maritime, among which are bottomry bonds, 
contracts of affreightment and contracts for the conveyance of 
passengers, pilotage on the high seas, wharfage, agreements of 
consortship, surveys of vessels damaged by the perils of the seas, 
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the claims of material-men and others for the repair and outfit 
of ships belonging to foreign nations or to other States, and the 
wages of mariners; and also to civil marine torts and injuries, 
among which are assaults or other personal injuries, collision, 
spoliation, and damage, illegal seizures or other depredations 
on property, illegal dispossession or withholding of possession 
from the owners of ships, controversies between the part owners 
as to the employment of ships, municipal seizures of ships, and 
cases of salvage and marine insurance. Conkl. Treatise (5th 
ed.), 254. : 

Wharf accommodation is a necessity of navigation, and such 
accommodations are indispensable for ships and vessels and 
water-craft of every name and description, whether employed 
in carrying freight or passengers, or engaged in the fisheries. 
Erections of the kind are constructed to enable ships, vessels, 
and all sorts of water-craft to lie in port in safety, and to facili- 
tate their operation in loading and unloading cargo and in re- 
ceiving and landing passengers. 

Piers or wharves are a necessary incident to every well-regu- 
lated port, without which commerce and navigation would be 
subjected to great inconvenience, and be exposed to vexatious 
delay and constant peril. 

Conveniences of the kind are wanted both at the port of de- 
parture and at the place of destination, and the expenses paid 
at both are everywhere regarded as properly chargeable as 
expenses of the voyage. Commercial privileges of the kind 
cannot be enjoyed where neither wharves nor piers exist; and 
it is not reasonable to suppose that such erections will be con- 
structed for general convenience, unless the proprietors are 
allowed to make reasonable charges for their use. 

Compensation for wharfage may be claimed upon an express 
or an implied contract, according to the circumstances. Where 
a price is agreed upon for the use of the wharf, the contract 
furnishes the measure of compensation; and when the wharf is 
used without any such agreement, the contract is implied, and 
the proprietor is entitled to recover what is just and reasonable 
for the use of his property and the benefit conferred. 

Such erections are indispensably necessary for the safety and 
convenience of commerce and navigation, and those who take 





74 Ex PARTE Easton. [Sup. Ct. 


berth alongside them to secure those objects derive great bene- 
fit from their use. All experience supports that proposition, 
and shows to a demonstration that the contract of the wharfinger 
appertains to the pursuit of commerce and navigation. 

Instances may, doubtless, be referred to where wharves are 
erected as sites for stores and storehouses; but the great and 
usual object of such erections is to advance commerce and navi- 
gation, by furnishing resting-places for ships, vessels, and all 
kinds of water-craft, and to facilitate their operation in loading 
and unloading cargo and in receiving and landing passengers. 

Nor is the nature of the service or the character of the con- 
tract changed by the circumstance that the water-craft which 
derived the benefit in the case before the court was without 
masts or sails or other motive power of her own. Sail-ships, 
and even steamships and vessels, are frequently propelled by 
tugs ; and yet, if they secure a berth at a wharf, or in a slip at 
the place of landing or at the port of destination, and actually 
occupy the berth as a resting-place or for the purpose of load- 
ing or unloading, no one, it is supposed, will deny that the 
ship or vessel is just as much liable to the wharfinger as if she 
had been propelled by her own motive power. 

Neither canal-boats nor barges ordinarily have sails or steam- 
power, but they usually have tow-lines; and it clearly cannot 
make any difference, as to their liability for wharfage, whether 
they are propelled by steam or sails of their own, or by tugs, or 
horse or mule power, if it appears that the boat or barge actu- 
ally occupied a berth at the wharf or slip at the commencement 
or close of the trip as a resting-place, or for the purpose of 
loading or unloading cargo, or receiving or for landing passengers. 

Goods to a vast amount are transported by such means of 
conveyance, and all experience shows that boats of the kind 
require wharf privileges as well as ships and vessels, or any 
other water-craft engaged in navigation. The Northern Belle, 
9 Wall. 526. 

Access to the ship or vessel rightfully occupying a berth at a 
wharf, for the purpose of lading and unlading, is the undoubted 
right of the owner or charterer of such ship or vessel for which 
such right has been secured. Wendell v. Bazter, 12 Gray 
(Mass.), 494. 
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Privileges of the kind are essential to the carrier by water, 
whether he is engaged in carrying goods or passengers. 

Repairs to a limited extent are sometimes made at the wharf ; 
but contracts of the kind usually have respect to the voyage, 
and are made to secure a resting-place for the vessel during the 
time she is being loaded or unloaded. Such contracts, beyond 
all doubt, are maritime, as they have respect to commerce and 
navigation, and are for the benefit of the ship or vessel when 
afloat. 

Carrying-vessels would be of little or no value unless they 
could be loaded; and they are usually loaded from the wharf, 
except in a limited class of cases, where lighters are employed, 
the vessel being unable to come up to the wharf in consequence 
of shallow water. 

Accommodations at the port of destination are equally indis- 
pensable for the voyage as those at the port of departure. 
Consignments of goods and passengers must be landed, else the 
carrier is not entitled to freight or fare. Where the contract 
is to carry from port to port, an actual delivery of the goods 
into the possession of the owner or consignee, or at his warehouse, 
is not required in order to discharge the carrier from his lia- 
bility. He may deliver them on the wharf ; but, to constitute a 
valid delivery there, the master should give due and reasonable 
notice to the consignee, so as to afford him a fair opportunity to 
remove the goods, or to putthem under proper care and custody. 
Delivery on the wharf, under such circumstances, is valid, if the 
different consignments be properly separated, so as to be open to 
inspection, and conveniently accessible to their respective owners. 
The Eddy, 5 Wall. 481. 

These remarks are sufficient to show that wharves, piers, or 
landing-places are wellnigh as essential to commerce as ships 
and vessels, and are abundantly sufficient to demonstrate that 
the contract for wharfage is a maritime contract, for which, if 
the vessel or water-craft is a foreign one, or belongs to a port of 
a State other than that where the wharf is situated, a maritime 
lien arises against the ship or vessel in favor of the proprietor 
of the wharf. 

Standard authorities, as well as reason, principle, and the 
necessities of commerce, support the theory that the contract 
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for wharfage is a maritime contract, which, in the case supposed, 
gives to the proprietor of the wharf a maritime lien on the ship 
or vessel for his security. 

From an early period, wharf-owners have been allowed to 
exact from ships and vessels using a berth at their wharves a 
reasonable compensation for the use of the same; and the ship 
or vessel enjoying such a privilege has always been accus- 
tomed to pay to the proprietor of the wharf a reasonable com- 
pensation for the use of the berth. The Kate Tremaine, 
5 Ben. 60. : 

Ancient codes and treatises, such as are frequently recognized 
as the source from which the rules of the maritime law are 
drawn, usually treat such contracts as maritime contracts, for 
which the ship or vessel is liable. The Maggie Hammond, 
9 Wall. 435; Delovio v. Boit, 2 Gall. 398. 

Charges for wharfage were adjudged to be lien claims in the 
District Court of the third circuit more than seventy years 
ago; and, in speaking of that case, Judge Story says, that 
it seems to him that the decision was fully supported in princi- 
ple by the doctrines as well of the common law as of the civil 
law, and by the analogous cases of materials furnished and 
repairs made upon the ship. Gardner v. Ship New Jersey, 
1 Pet. Adm. 223; Ex parte Lewis, 2 Gall. 483, where it was 
expressly adjudged that the contract was necessarily maritime, 
giving as the reason for the conclusion that the use of the wharf 
is indispensable for the preservation of the vessel. Johnson v. 
Me Donough, Gilpin, 101. 

Other eminent admiralty judges have decided in the same 
way, and among the number the late Judge Ware, whose opin- 
ion in cases involving the question of admiralty jurisdiction 
is entitled to the highest respect. The Phebe, Ware, 265; 
2 Conkl. Adm. (2d ed.) 515; Bark Alaska, 3 Ben. 391; Ho- 
bart v. Drogan, 10 Pet. 108; The Mercer, 1 Sprague, 284; 
The Ann Ryan, T Ben. 20; Dunlap, Adm. 75; Abbott, Ship. 
(5th ed.) 423. 

Water-craft of all kinds necessarily lie at a wharf when load- 
ing and unloading; and Mr. Benedict says, that the pecuniary 
charge for the use of the dock or wharf is called wharfage or 
dockage, and that it is the subject of admiralty jurisdiction ; 
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that the master and owner of the ship and the ship herself may 
be proceeded against in admiralty to enforce the payment of 
wharfage, when the vessel lies alongside the wharf, or at a dis- 
tance, and only uses the wharf temporarily for boats or cargo. 
Benedict, Adm. (2d ed.) sect. 283. 

Application for the writ of prohibition is properly made in 
such a case, upon the ground that the District Court has tran- 
scended its jurisdiction in entertaining the described proceed- 
ing; and whether it has or not must depend not upon facts 
stated dehors the record, but upon those stated in the record 
upon which the District Court is called to act, and by which 
alone it can regulate its judgment. Mere matters of defence, 
whether going to oust the jurisdiction of the court or to estab- 
lish the want of merits in the libellants’ case, cannot be ad- 
mitted under such a petition here to displace the right of the 
District Court to entertain suits, the rule being that every such 
matter should be propounded by suitable pleadings as a defence 
for the consideration of the court, and to be supported by com- 
petent proofs, provided the case is one within the jurisdiction 
of the District Court. Hz parte Christy, 3 How. 292. 

Congress has empowered the Supreme Court to issue writs of 
prohibition to the district courts “ when proceeding as courts of 
admiralty and maritime jurisdiction,” by which it is understood 
that the power is limited to a proceeding in admiralty. Conkl. 
Treatise (5th ed.), 56. Such a writ is issued to forbid a sub- 
ordinate court to proceed in a cause there depending, on sugges- 
tion that the cognizance thereof belongeth not to the court. 
F. N. B. 89; 3 Bl. Com. 112; 2 Pars. Ship. 193; 8 Bae. 
Abr. 206. 

Viewed in the light of these considerations, it is clear that a 
contract for the use of a wharf by the master or owner of a ship 
or vessel is a maritime contract, and, as such, that it is cogniz- 
able in the admiralty; that such a contract, being one made 
exclusively for the benefit of the ship or vessel, a maritime lien 
in the case supposed arises in favor of the proprietor of the 
wharf against the vessel for payment of reasonable and cus- 
tomary charges in that behalf for the use of the wharf, and 
that the same may be enforced by a proceeding in rem against 
the vessel, or by a suit in personam against the owner. 
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Many other questions were discussed at the bar which will 
not be decided at the present time, as they are not properly 
involved in the application before the court. 

Petition denied. 


RAILROAD CoMPANY v. ROSE. 


A railroad company paid to the holders of its bonds the entire amount of semi- 
annual interest accruing thereon from Jan. 1 to July 1, 1870. Held, that the 
proper internal revenue officer of the United States rightfully assessed against 
the company a tax of five per cent upon the amount so paid. 


ERROR to the Circuit Court of the United States for the 
Northern District of Ohio. 
The facts are stated in the opinion of the court. 


Mr. James Mason, Mr. Samuel Shellabarger, and Mr. Jere- 
miah M. Wilson for the plaintiff in error. 
The NSolicitor- General, contra. 


Mr. JusTICE SWAYNE delivered the opinion of the court. 

This action was brought by the Lake Shore and Michigan 
Southern Railroad Company. A demurrer to its petition was 
sustained by the court below, and judgment was given for the 
defendant. We must, therefore, look to the petition for the 
point to be decided. The facts well pleaded are to be taken as 
true. The case made by the petition is as follows : — 

The plaintiff was bound to pay the interest upon certain 
bonds. The interest accruing from the Ist of January to the 
1st of July, 1870, amounting to $185,560, matured upon the lat- 
ter day, and within ten days from that time were paid to the 
bondholders respectively. Neither five per cent nor any other 
sum was withheld on account of taxes. On the 14th of July, 
1870, Rose, the proper internal revenue officer of the United 
States, assessed against the plaintiff the sum of $9,279.50 as a 
tax of five per cent upon the amount so paid over to the bond- 
holders. Payment was compelled by the seizure of property. 
The amount of the tax paid to the collector is alleged to have 
been exacted without warrant of law, and this suit was in- 
stituted to recover it back. 
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The question presented for our determination is whether the 
imposition of this tax was warranted by law. We think it 
was. 

The tax was levied under sect. 122 of the act of June 30, 
1864, 13 Stat. 284, as amended by theact of July 13, 1866, 14 
Stat. 138, and amended finally by the act of July 14, 1870, 
sect. 17, 16 Stat. 261. The purport of the amendment last 
mentioned was to give continuity to sect. 122, and other sec- 
tions named, of the act of 1864, as amended, until the 1st of 
August, 1870, the taxes imposed by all those sections then to 
cease. The tax specified in sect. 122 was levied upon railroad, 
canal, turnpike, canal navigation, and slack-water companies. 
The section did not include the tax upon the income of indi- 
viduals. That was provided for always in other separate and 
distinct sections. Sect. 122, as amended, was in foree when 
the act of 1870 was passed, and, without further legislation, 
would have continued in force indefinitely, unless there was a 
previous limit to its duration imposed by the act of March 2, 
1867, 14 Stat. 480. After a careful examination of the subject, 
we are of the opinion that this limitation in the act of 1867 had 
not, and was not intended to have, any effect upon sect. 122, as 
amended ; and that it applies exclusively to the tax upon the 
income of individuals. Nothing else was within its scope. It 
was confined to that subject. This limitation was not in the 
original internal revenue act of Aug. 5, 1861, 12 Stat. 292, 
although that act imposed the income tax. 

The limitation appeared first in the act of July 1, 1862, 12 
Stat. 474, sect. 92. It appeared again successively in the act 
of June 30, 1864, 13 Stat. 283, sect. 119; in the act of June 
13, 1866, 14 Stat. 138; and in the act of March 2, 1867, 14 Stat. 
480. In all these instances, the collocation of the provision 
and the context which precedes it, and that which follows as 
well, show, with a clearness approaching to a demonstration, 
that the construction we have given to it is the proper one. 
The subject was exhaustively examined in the concurring opin- 
ion in Stockdale v. Insurance Companies, 20 Wall. 333, and, as 
a consequence, the conclusion was reached to which we have 
come. It would be a waste of time to reproduce any thing said 
in that opinion. It is sufficient for our purpose to refer to the 
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argument there to be found. If this view be correct, it is con- 
clusive of the case. 

But conceding, for the purposes of this opinion, that we are in 
error upon the point we have considered, and that the limitation 
did terminate the tax prescribed in sect. 122, and in the other 
sections specified in the seventeenth section of the act of 1870, 
then it is clear that the section last named revived the sections 
therein named, including sect. 122, and gave them the same 
effect down to the 1st of August, 1870, in all respects as if those 
sections had not been intermediately suspended or abrogated. 

This proposition is maintained, and every objection taken to 
it elaborately considered and answered, by the opinion of this 
court in Stockdale v. Insurance Companies, 20 Wall. 328, 
before referred to. We are entirely satisfied with respect to 
the soundness of that judgment, and feel no disposition to re- 
examine the grounds upon which it was placed. 

This, also, is conclusive of the present controversy. 


Judgment affirmed. 


PACKET COMPANY v. KEOKUK. 


1. A municipal corporation having, by its charter, an exclusive right to make 
wharves on the banks of a navigable river upon which it is situated, collect 
wharfage, and regulate wharfage rates, can, consistently with the Consti- 
tution of the United States, charge and collect from the owner of enrolled 
and licensed steamboats, which moor and land at a wharf constructed by it, 
wharfage proportioned to their tonnage. 

2. Statutes which are constitutional in part only will be upheld and enforced so 
far as they are not in conflict with the Constitution, provided the allowed 
and prohibited parts are severable. 


ERROR to the Supreme Court of the State of Iowa. 

The act of the legislature of Iowa creating the city of 
Keokuk a municipal corporation gave to the city council power 
to establish and regulate wharves, and to fix the rates of landing 
and wharfage of all boats, rafts, and water-craft moored at or 
landing at the wharves. By virtue of this power, the city coun- 
cil, on the 26th of February, 1872, passed an ordinance, the 
first section of which ordained that all the ground then lying, 
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or which might thereafter be made, between Water Street, in 
the said city. and the middle channel of the Mississippi River, 
should be declared a wharf, and should be subject to be used 
for such purposes, under such conditions as might be prescribed 
by ordinance. The second section declared that the whole of 
Water Street, as well as the land described in the foregoing 
section, should be open for the uses and purposes of a wharf, 
subject to the rules and regulations prescribed by ordinance for 
its government, and that all boats, rafts, and water-craft that 
are moored to or landed at any part of Water Street, and the 
persons owning, claiming, and having charge of the same, should 
be subject to the same rules, regulations, wharfage, and penal- 
ties as were provided by the ordinance in relation to boats, rafts, 
and other water-craft landing or mooring at the wharf, as de- 
fined by the third section. The third section ordained that 
any steamboat that should make fast to any part of said wharf 
or Water Street, or to any vessel or other thing at or upon said 
wharf or street, or should receive or discharge any passengers 
or freight thereon, or should use any part of said wharf or street 
for the purpose of discharging, receiving, or landing any freight 
or passenger, should be liable to a wharfage fee. This fee, the 
ordinance declared, should be one dollar, if the tonnage of the 
boat was less than fifty tons; one dollar and fifty cents, if 
the tonnage of the boat was less than one hundred tons and 
more than fifty; two dollars, if the tonnage was one hundred 
tons and less than two hundred ; three dollars for boats of two 
hundred tons and less than three hundred; four dollars for 
boats of three hundred tons and less than four hundred; and 
five dollars for all boats of four hundred tons and upwards. 
The section also ordained that each boat that should remain at 
the wharf or street over two and less than five days should pay 
a wharfage fee of one dollar and fifty cents for each day after 
the first two days, and one dollar per day for every day over 
five days it might remain at the wharf or street. The fourth 
section of the ordinance applied the provision of the third 
section to barges, canal-boats, or keel-boats used in the carry- 
ing trade, landing at the wharf, whether in tow or otherwise. 
This ordinance the plaintiffs in error claim to be in conflict 


with the Constitution. They are the owners of several steam- 
VOL. v. 6 
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boats which have landed at the wharves of the city from time 
to time, and occupied them for the purpose of receiving and dis- 
charging freight and passengers. Wharfage dues were regularly 
demanded, but refused. Their boats were engaged in navi- 
gating the Mississippi River between St. Louis, Mo., and 
St. Paul, Minn., and they landed at Keokuk, one of their 
regular ports. While so employed, they were duly licensed 
and enrolled for the coasting trade, under the acts of Congress 
for the regulation of commerce. 

These are all the material facts of the case, except that the 
landing of the boats was at an improved wharf which the city 
had built within its limits, extending about one thousand feet 
along the line of the river; a wharf which the city had paved, 
and in building, extending, and repairing of which it had ex- 
pended a large sum of money. The money had been borrowed ; 
and, to pay the interest of the debt, it became necessary to charge 
and collect reasonable wharfage. That the rates charged, if 
any charge is lawful, were reasonable, is not denied. They 
were no more than sufficient to meet the interest of the debt 
incurred for building and improving the wharf. 

Suit having been brought to recover the wharfage prescribed 
by the ordinance, and a judgment for the amount having been 
recovered and affirmed by the Supreme Court of the State, the 
plaintiffs in error have brought the case here, and they now 
contend that the ordinance is invalid for several reasons. Of 
these, the principal alleged are, that it imposes a duty of ton- 
nage, and that it is a regulation of commerce such as Congress 
only is authorized to make. 

Mr. Robert H. Gilmore and Mr. James H. Anderson for the 
plaintiff in error. 

1. The ordinance of the city of Keokuk imposes a wharfage 
tax measured by the carrying capacity of the vessel, and lays a 
duty of tonnage. 

2. A tax on the vehicle of commerce is as much a duty as if 
it were levied on articles exported from the State. 

8. The ordinance is therefore a regulation of commerce. 

4. So far as it seeks to levy a tax upon citizens of another 
State who are engaged in the navigation of the Mississippi, a 
free public highway, it is contrary to the ordinance of 1787, 
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and the act of Congress admitting the State of Iowa into the 
Union. 

5. It is also contrary to the act of Congress whereby vessels 
enrolled and licensed for the coasting trade are exempted from 
any toll or tax for the privilege of entering or stopping in a 
port of the United States. 

These propositions are sustained by the following authorities : 
Constitution of the United States, art. 1, sects. 8-10; Ordi- 
nance of 1787, art. 4, last clause; 5 Stat. 10; id. 742; Rev. 
Stat., sects. 4311, 4320; Story on the Constitution, sects. 1016, 
1018; Gibbons v. Ogden, 9 Wheat. 1; Brown v. Maryland, 12 
id. 419; Smith v. Turner, T How. 283; Sinnot et al. v. Daven- 
port et al., 22 id. 227; Almy v. State of California, 24 id. 169; 
Steamship Company v. Port Wardens, 6 Wall. 81; State Tonnage 
Tax Cases, 12 id. 204; Peete v. Morgan, 19 id. 581; Cannon 
v. New Orleans, 20 id. 577; Hackley v. Geraghty, 34 N. J. L. 
332; People v. Raymond, 34 Cal. 492; People v. Moring, 47 
Barb. (N. Y.) 642; Alexander v. Railroad Company, 3 Strobh. 
(S. C.) 594; Sheffield v. Parsons, 8 Stew. & P. (Ala.) 302; 
Lott v. Morgan, 41 Ala. 250; North-western Union Packet Co. 
v. St. Paul, 3 Dill. 454; Inman Steamship Co. v. Tinker, 94 
U.S. 238. 

Mr. John H. Craig for the defendant in error. 

The ordinance of the city of Keokuk does not lay a duty of 
tonnage, or an impost or duty on imports or exports, nor does 
it regulate commerce or navigation. This is merely a case of 
wharfage. Decided cases affirm the following propositions : — 

1. Wharves erected by individual enterprise are private 
property. 

2. For their use a reasonable compensation can be exacted. 

8. The State has the power to regulate this compensation, 
and may delegate it to the local municipal authorities; and, 
when the power has been delegated to a city owning wharves 
to assist vessels landing within its limits, it can rightfully exact 
this compensation. Barney v. Keokuk, 94 U. S. 824; Dutton v. 
Strong, 1 Black, 1; Ratlroad Company v. Schurmeir, T Wall. 
272; Yates v. Milwaukee, 10 id. 497; The Wharf Case, 3 Bland 
(Md.), 861; Ward v. Thompson, 6 Gill & J. (Md.) 849; City 
of Pittsburgh v. Grier, 22 Penn. St. 54; Bucker v. Brown, 
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21 Wend. (N. Y.) 710; Wiswall v. Hall, 8 Paige (N. Y.), Ch. 
313; Schwartz v. Flatboats, 14 La. Ann. 243; Geiger v. Felor, 
8 Fla. 325; Murphy v. Montgomery, 11 Ala. 586; Sacramento 
v. Confidence, 4 Cal. 45; People v. Broadway Wharf Co., 
81 id. 34; Haight v. City of Keokuk, 4 Iowa, 199; Grant v. 
City of Davenport, 18 id. 181; County of St. Clair v. Loving- 
ston, 23 Wali. 46; Ingraham, Kennedy, ¢ Day v. Chicago, D. 
§ M. Railroad Co., 34 Iowa, 249; Atlee v. The Packet Com- 
pany, 21 Wall. 290. 

Admitting that parts of the ordinance under consideration 
may be in conflict with the Constitution and laws of the 
United States, it does not follow that its unobjectionable pro- 
visions, when capable of being separately enforced, will be set 
aside, and its legitimate purposes defeated. 


Mr. JUSTICE STRONG delivered the opinion of the court. 

The principal question presented by the record of this case 
is, whether a municipal corporation of a State, having by the 
law of its organization an exclusive right to make wharves, 
collect wharfage, and regulate wharfage rates, can, consistently 
with the Constitution of the United States, charge and collect 
wharfage proportioned to the tonnage of the vessels from the 
owners of enrolled and licensed steamboats mooring and land- 
ing at the wharves constructed on the banks of a navigable 
river. 

The city of Keokuk is such a corporation, existing by virtue of 
a special charter granted by the legislature of Iowa. To deter- 
mine whether the charge prescribed by the ordinance in question 
is a duty of tonnage, within the meaning of the Constitution, 
it is necessary to observe carefully its object and essence. If 
the charge is clearly a duty, a tax, or burden, which in its 
essence is a contribution claimed for the privilege of entering 
the port of Keokuk, or remaining in it, or departing from it, 
imposed, as it is, by authority of the State, and measured by 
the capacity of the vessel, it is doubtless embraced by the 
constitutional prohibition of such a duty. But a charge for 
services rendered or for conveniences provided is in no sense 
a tax or aduty. It is not a hindrance or impediment to free 
navigation. The prohibition to the State against the imposi- 
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tion of a duty of tonnage was designed to guard against local 
hindrances to trade and carriage by vessels, not to relieve them 
from liability to claims for assistance rendered and facilities 
furnished for trade and commerce. It is a tax or a duty that 
is prohibited: something imposed by virtue of sovereignty, not 
claimed in right of proprietorship. Wharfage is of the latter 
character. Providing a wharf to which vessels may make fast, 
or at which they may conveniently load or unload, is rendering 
them a service. The character of the service is the same 
whether the wharf is built and offered for use by a State, a 
municipal corporation, or a private individual ; and, when com- 
pensation is demanded for the use of the wharf, the demand is 
an assertion, not of sovereignty, but of a right of property. A 
passing vessel may use the wharf or not, at its election, and 
thus may incur liability for wharfage or not, at the choice of 
the master or owner. No one would claim that a demand of 
compensation for the use of a dry-dock for repairing a vessel, 
or a demand for towage in a harbor, would be a demand of a 
tonnage tax, no matter whether the dock was the property of 
a private individual or of a State, and no matter whether pro- 
portioned or not to the size or tornage of the vessel. There is 
no essential difference between such a demand and one for the 
use of a wharf. It has always been held that wharfage dues 
may be exacted; and it is believed that they have been col-_ 
lected in ports where the wharves have belonged to the State 
or a municipal corporation ever since the adoption of the Con- 
stitution. In Cannon v. New Orleans, 20 Wall. 577, this court, 
while holding an ordinance void that fixed dues upon steam- 
boats which should moor or land in any part of the port of New 
Orleans, measured by the number of tons of the boats, because 
substantially a tax for the privilege of stopping in the port, 
and, therefore, a duty or tonnage, carefully guarded the right 
to exact wharfage. The language of the court was: “In 
saying this (namely, denying the validity of the ordinance 
then before it), we do not understand that this principle inter- 
poses any hindrance to the recovery from any vessel landing at 
a wharf or pier owned by an individual, or by a municipal 
or other corporation, a just compensation for the use of such 
property. It is a doctrine too well settled, and a practice too 
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common and too essential to the interests of commerce and 
navigation, to admit of a doubt, that for the use of such struc- 
tures, erected by individual enterprise and recognized every- 
where as private property, a reasonable compensation can be 
exacted. And it may be safely admitted, also, that it is within 
the power of the State to regulate this compensation, so as to 
prevent extortion, a power which is often very properly dele- 
gated to the local municipal authority. Nor do we see any 
reason why, when a city or other municipality is the owner of 
such structures, built by its own money, to assist vessels land- 
ing within its limits in the pursuit of their business, the city 
should not be allowed to exact and receive this reasonable com- 
pensation as well as individuals.” 

No doubt, neither a State nor a municipal corporation can 
be permitted to impose a tax upon tonnage under cover of laws 
or ordinances ostensibly passed to collect wharfage. This has 
sometimes been attempted, but the ordinances will always be 
carefully scrutinized. In Cannon v. New Orleans, the ordi- 
nance was held invalid, not because the charge was for wharf- 
age, nor even because it was proportioned to the tonnage of the 
vessels, but because the charge was not for wharfage or any 
service rendered. It was for stopping in the harbor, though 
no wharf was used. Such, also, was North-western Packet Co. 
v. St. Paul, 3 Dill. 454. So, in Steamship Company v. Port 
Wardens, 6 Wall. 31, the statute held void imposed a tax upon 
every ship entering the port. This was held to be alike a 
regulation of commerce and a duty of tonnage. It was a sover- 
eign exaction, not a charge for compensation. Of the same 
character was the tax held prohibited in Peete v. Morgan, 19 
id. 581. 

It is insisted, however, on behalf of the plaintiffs in error, 
that the charge prescribed by the ordinance must be considered 
as an imposition of a duty of tonnage, because it is regulated 
by and proportioned to the number of tons of the vessels using 
the wharf; and the argument is attempted to be supported by 
the ruling of this court in State Tonnage Tax Cases, 12 Wall. 
204. But this is a misconception of those cases. The statute 
of Alabama declared invalid was not a provision to secure or 
regulate compensation for wharfage, or for any services rendered 
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to the vessels taxed. It imposed a tax “upon all steamboats, 
vessels, and other water-crafts plying in the navigable waters 
of the State,” to be levied “at the rate of one dollar per ton of 
the registered tonnage thereof.” It did not tax the boats as 
property in proportion to their value, but according to their 
capacity, or, as was said, “solely and exclusively on the basis 
of their cubical contents, as ascertained by the rules of admeas- 
urement and computation prescribed by Congress.” It was 
the nature of the tax or duty, coupled with the mode of assess- 
ing it, which made the law a violation of the Constitution. As 
stated, the vessels taxed were such as were plying in the navi- 
gable waters of the State. If not plying in those waters, they 
were not taxed. The tax was, therefore, an impediment to 
navigation in those waters, which led the court to say that it 
was as instruments of commerce and not as property the vessels 
were required to contribute to the revenues of the State. The 
fact that the tax was proportioned to the tonnage of the vessels 
taxed was relied upon only as supporting the conclusion that 
they were not taxed as property, but as instruments of commerce ; 
and the court, in view of all these considerations, remarked, 
‘‘ Beyond all question, the act is an act to raise revenue without 
any corresponding or equivalent benefit or advantage to the 
vessels taxed or to the ship-owners, and consequently it is not 
to be upheld by virtue of the rules applied in the construction 
of laws regulating pilot dues and port charges.” Nothing in 
these cases justifies the assertion that either wharfage or port 
charges are duties of tonnage, merely because they are pro- 
portioned to the actual tonnage or cubical capacity of vessels. 
It would be a strange misconception of the purpose of the 
framers of the Constitution were its provisions thus understood. 
What was intended by the provisions of the second clause of 
the tenth section of the first article was to protect the freedom 
of commerce, and nothing more. The prohibition of a duty 
of tonnage should, therefore, be construed so as to carry out 
that intent. A mere adherence to the letter, without reference 
to the spirit and purpose, may in this case mislead, as it has 
misled in other cases. It cannot be thought the framers of the 
Constitution, when they drafted the prohibition, had in mind 
charges for services rendered or for conveniences furnished to 
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vessels in port, which are facilities to commerce rather than 
hindrances to its freedom; and, if such charges were not in 
mind, the mode of ascertaining their reasonable amount could 
not have been. In Cooley v. The Board of Port Wardens, 12 
How. 299, this court recognized a clear distinction between 
wharfage and duties on imports or exports, or duties on ton- 
nage. Referring to the second paragraph of sect. 10, art. 1, 
of the Constitution, Curtis, J., speaking for the court, said: 
. “ This provision of the Constitution was intended to operate 
upon subjects actually existing and well understood when the 
Constitution was formed. Imposts, and duties on imports, 
exports, and tonnage, were then known to the commerce of 
the civilized world to be as distinct from fees and charges for 
pilotage, and from the penalties by which commercial States 
enforced their laws, as they were from charges for wharfage 
or towage, or any other local port charges for services rendered 
to vessels or cargoes, and to declare that such pilot fees or 
penalties are embraced within the words imposts, or duties on 
imports, exports, or tonnage, would be to confound things es- 
sentially different, and which must have been known to be 
actually different by those who used this language. . . . It is 
the thing and not the name that is to be considered.” 

For these reasons, we hold that the ordinance cannot be con- 
sidered as imposing a duty of tonnage, and what we have said 
is sufficient to show that most of the other objections of the 
plaintiffs in error to its validity have no substantial foundation. 
It is in no sense a regulation of commerce between the States, 
nor does it impose duties upon vessels bound to or from one 
State to another, nor compel entry or clearance in the port of 
Keokuk ; nor is it contrary to the compact contained in the 
ordinance of 1787, since it levies no tax for the navigation of 
the river; nor is it in conflict with the act of Congress respect- 
ing the enrolment and license of vessels for the coasting trade. 
All these objections rest on the mistaken assumption that port 
charges, and especially wharfage, are taxes, duties, and restraints 
of commerce. 

In nothing that we have said do we mean to be understood 
as affirming that a city can, by ordinance or otherwise, charge 
or collect wharfage for merely entering its port, or stopping 
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therein, or for the use of that which is not a wharf, but merely 
the natural and unimproved shore of a navigable river. Such 
a question does not arise in this case. The record shows 
that the wharfage charged to these plaintiffs in error was for 
the use of a wharf, built, paved, and improved by the city at 
large expense. So far as the ordinance imposes and regulates 
such a charge, it is not obnoxious to the accusation that it is 
in conflict with the Constitution. A different question would 
be presented had the steamboats landed at the bank of the 
river where no wharf had been constructed or improvement 
made to afford facilities for receiving or discharging cargoes, 
We adhere to all that was decided in Cannon v. New Orleans. 
In that case, the city ordinance imposed what were called 
“levee dues” on all steamboats that should moor or land in 
any part of the harbor of New Orleans. It was subsequently 
amended by the substitution of the words “levee and wharf- 
age dues” for “levee dues;” but, even as amended, it did 
not profess to demand wharfage. The plaintiff filed a peti- 
tion for an injunction against the collection of the dues pre- 
scribed by it, and for the recovery of those he had been 
compelled to pay. It did not appear that he had ever made 
use of any wharf or improved levee; and what we decided was, 
that the city could not impose a charge for merely stopping 
in the harbor. ‘The case in hand is different. The ordinance 
of Keokuk has imposed no charge upon these plaintiffs which 
it was beyond the power of the city to impose. To the extent 
to which they are affected by it there is no valid objection to 
it. Statutes that are constitutional in part only, will be upheld 
so far as they are not in conflict with the Constitution, provided 
the allowed and prohibited parts are severable. We think 
a severance is possible in this case. It may be conceded the 
ordinance is too broad, and that some of its provisions are 
unwarranted. When those provisions are attempted to be 
enforced, a different question may be presented. 


Judgment affirmed. 
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Goop v. MARTIN. 


1. In a suit upon a promissory note, the court below charged the jury that if 
the defendant, without making any statement of his intention in so doing, 
wrote his name on the back of the note before its delivery to the payee, he 
is presumed to have done so as the surety of the maker, for his accommo- 
dation, and to give him credit with the payee; and that, if such presump- 
tion is not rebutted by the evidence, he is liable on the note as maker. 
Held, that the charge was not erroneous. 

2. The proviso to the third section of the act of Congress, approved July 2, 1864 
(18 Stat. 351), that-in the courts of the United States no witness shall be 
excluded in any civil action because he is a party to, or interested in, the 
issue tried, has no application to the courts of a Territory. 

8. The act of the Territory of Colorado of Feb. 11, 1870, rendering parties to a 
suit competent witnesses, did not apply to cases which were at issue at the 
time of its passage. 


ERROR to the Supreme Court of the Territory of Colorado. 

This action was brought by Ida Martin, the defendant in 
error, in the District Court of Arapahoe County, Colorado 
Territory, against Parker B. Cheeney, William N. Shepard, and 
John Good, as joint makers of a certain promissory note ex- 
ecuted there June 29, 1866, and payable sixty days thereafter 
to the order of Alexander Davidson, by whom it was, before 
maturity, indorsed to the plaintiff. The note was signed by 
the first two defendants, and, before its delivery to the payee 
thereof, indorsed in blank by Good. 

Judgment by default was rendered against Cheeney and 
Shepard. Good appeared, and pleaded the general issue. _ 

There was a judgment against all the defendants, which was 
affirmed by the Supreme Court of the Territory. Good sued 
out this writ of error. 

As the other facts in the case, as well as the assignments of 
error, are fully set out in the opinion of the court, they are 
omitted here. 

Mr. Richard T. Merrick and Mr. M. F. Morris for the plain- 
tiff in error. 

1. The rule of law is, that a party whose name appears on 
the back of a negotiable instrument, under circumstances like 
those connected with this note, is prima facie an indorser ; that 
parol testimony is admissible to show in what character he 
signed, whether as surety, guarantor, or indorser; that the 
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presumption of law does not arise to charge the party as surety, 
but favors his being regarded as an indorser; and that it is 
incumbent on the plaintiff who seeks to make him liable as a 
maker to rebut that presumption. The instruction of the court 
on this point was, therefore, erroneous. Rey v. Simpson, 22 
How. 341; Story, Pr., sect. 133. 

2. The exclusion of the defendants Good and Shepard as wit- 
nesses, because of their interest, was also erroneous. 

The sixteenth section of the act of Congress of Feb. 28, 1861, 
12 Stat. 176, organizing the Territory of Colorado, provides that 
all laws of the United States which are not locally inapplicable 
shall have the same force and effect within that Territory as else- 
where within the United States. The act of July 2, 1864, 13 
id. 351, declaring that in the courts of the United States no wit- 
ness shall be excluded in any civil action because he is a party 
to or interested in the issue tried, is not locally inapplicable ; and 
the territorial court, though but a legislative court, is still a 
court of the United States, entirely liable to be controlled in all 
things by the laws of Congress. There is, therefore, no rea- 
son why the latter act should not have been applied to this 
case. 

Again, it does not appear very plainly why the territorial act 
of 1870, rendering parties to suits competent witnesses, though 
passed after issue was joined in this case but before the trial 
took place, should not have governed. The legislative power 
may modify or change existing remedies without thereby impair- 
ing the rights of parties, and questions of practice are to be 
determined in accordance with the forms in force at the time 
of trial. Calder v. Bull, 3 Dall. 886; Baltimore, gc. Railroad 
Co. v. Nesbit, 10 How. 395. 


Mr. H. C. Alleman, contra. 


Mr. JUSTICE CLIFFORD delivered the opinion of the court. 

Decisions of a conflicting character exist as to the nature 
and legal effect of the obligation which a third person assumes 
who indorses his name in blank on a negotiable promissory note 
before the payee and before the instrument is delivered to take 
effect. Courts of justice, in some jurisdictions, hold that such a 
party is a second indorser, even though it be true that the payee 
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may never indorse the instrument. Phelps v. Vischer, 50 N.Y. 
69; Shafer v. Farmers’ § Mechanics’ Bank, 59 Penn. St. 144. 

Even elementary rules show that he cannot be first indorser, 
for the reason that he is not payee ; and it is well settled law that 
no one but the payee can sustain that relation to the maker, or 
put the note in circulation as a negotiable instrument. Lssex 
Company v. Edmunds, 12 Gray (Mass.), 272; Motes v. Bird, 11 
Mass. 436. 

Three of the counts of the declaration are framed upon a 
promissory note, dated June 29, 1866, payable to Alexander 
Davidson or order sixty days after date, signed by the first two 
defendants; and the record shows that it was indorsed by 
Good, the other defendant, before it was indorsed by the 
payee, and before it was delivered to take effect as a negotiable 
instrument. His indorsement was in blank, and, of course, was 
without any written explanation as to its nature and intended 
effect. 

Besides the three counts framed upon the promissory note, 
the declaration also contained the common counts, in which it 
was alleged that the defendants were indebted to the plaintiff 
in the sum of $2,000 for work and labor done and performed, and 
in the same sum for goods, wares, and merchandise sold and deliv- 
ered, and in the same sum for money had and received, and 
other counts in indebitatus assumpsit. 

Service was made ; but the two defendants first named failed 
to appear, and were defaulted. Instead of that, Good appeared, 
pleaded the general issue, and went to trial. Evidence was 
introduced on both sides; and the verdict and judgment were 
for the plaintiff in the sum of $3,625.83. Exceptions were filed 
by Good ; and he sued out a writ of error, and removed the cause 
into this court. 

Only two of the exceptions are embodied in the assignment 
of errors, and those only will be re-examined: 1. That the 
court erred in instructing the jury that if they found from the evi- 
dence that the defendant wrote his name upon the back of the 
note before the delivery of the same to the payee, and that he 
did not then make any statement of his intention in so doing, he 
is presumed to have done so as the surety of the makers, and 
for their accommodation, to give them credit with the payee, 
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and is liable for the payment of the note in this action; 
and that if that presumption is not rebutted by the evidence in 
the case, they must find for the plaintiff in the issue joined be- 
tween her and Good. 2. That the court erred in excluding the 
testimony of the two defendants called as witnesses by Good. 

Decided cases almost innumerable affirm the rule, that, if one 
not the promisee indorses his name in blank on a negotiable 
promissory note before it is indorsed by the payee, and before it 
is delivered to take effect as a promissory note, the law pre- 
sumes that he intended to give it credit by becoming liable to 
pay it either as guarantor or as an original promisor. Bryant 
v. Eastman, 7 Cush. (Mass.) 111; Benthal v. Judkins, 13 Met. 
(Mass.) 265; Colbun v. Averill, 30 Me. 810. 

Different courts, as remarked in that case, hold different 
views in respect to the question here involved; but all concur 
that such an act constitutes a contract which is to receive a 
reasonable and an available construction. Great conflict exists 
in the decided cases; but the better opinion is, that there are 
certain general rules and principles to be followed in the inter- 
pretation of such a contract, which, in the absence of other 
evidence, will lead to satisfactory results, even amid the con- 
flicting decisions. 

Beyond all doubt, the contract should be construed as it was 
at the time it was made. If made at the inception of the note, 
it is presumed to have been for the same consideration and a 
part of the original contract expressed by the note. If made 
subsequently to the date of the note and without a prior 
indorsement by the payee, it will be presumed that it was not 
made for the same consideration, and the party, if liable at all, 
will be regarded as a guarantor. Such a contract to guarantee 
the debt of a third person must be in writing, and there must 
be sufficient proof of the consideration. Brewster v. Silence, 
8 N. Y. 207; Leonard v. Vredenburg, 8 Johns. (N. Y.) 29; Hail 
v. Farmer, 5 Den. (N. Y.) 484. 

These remarks apply where the third person indorses the 
note before the payee; but, where such a person indorses 
the note after a prior indorsement by the payee, the law pre- 
sumes it to have been done in aid of the negotiation of the note, 
and the party will be regarded as a subsequent indorser, 
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the rule being, that, if the indorsement is without date, it will 
be presumed to have been made at the inception of the note. 
Ranger v. Cary, 1 Met. (Mass.) 369; Noxon v. De Wolf, 10 
Gray (Mass.), 343; Collins v. Gilbert, 94 U. S. 753. 

Irregularities of the kind in the execution of promissory notes 
are noticed by Judge Story in his work on Promissory Notes, 
and he says that the maker and such a party are both to be 
deemed original promisors, and the note a joint and several 
promissory note to the payee, although as between the maker 
and the other party they stand in the relation of principal and 
surety. Standard authorities, too numerous for citation here, 
are referred to by the author in support of the proposition. 
Story, Pr., sect. 58; Sylvester v. Downer, 20 Vt. 855; Lewis v. 
Harvey, 18 Mo. 74; 1 Parsons, Contr. (6th ed.) 243. 

None will deny, it is presumed, that the cases cited sustain 
the proposition where the third person indorses his name in 
blank on the note at the time when it was made and before it 
was indorsed by the payee ; and the same learned author admits 
that the rule would be otherwise if the party actually wrote his 
name at a subsequent period, unless it was done in compli- 
ance with an agreement made before the note was executed. 
Hawkes v. Phillips, 7 Gray (Mass. ), 284; Leonard v. Wilder, 36 
Me. 265; Champion v. Griffith, 18 Ohio, 228. Prior decisions 
of this court are to the same effect, as appears by the following 
citation. Rey et al. v. Simpson, 22 How. 341. 

When a promissory note made payable toa particular person 
or order is first indorsed by a third person, such third person is 
held to be an original promisor, guarantor, or indorser, according 
to the nature of the transaction and the understanding of the 
parties at the time the transaction took place. 

1. If he put his name in blank on the back of the note at the 
time it was made and before it was indorsed by the payee, to give 
the maker credit with the payee, or if he participated in the 
consideration of the note, he must be considered as a joint 
maker of the note. Schneider v. Schiffman, 20 Mo. 571; Irish 
v. Cutler, 31 Me. 536. 

2. Reasonable doubt of the correctness of that rule cannot 
be entertained; but if his indorsement was subsequent to the 
making of the note and to the delivery of the same to take 
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effect, and he put his name there at the request of the maker, 
pursuant to a contract of the maker with the payee for further 
indulgence or forbearance, he can only be held as guarantor, 
which can only be done where there is legal proof of considera- 
tion for the promise, unless it be shown that he was connected 
with the inception of the note. 

8. But if the note was intended for discount, and he put his 
name on the back of the note with the understanding of all the 
parties that his indorsement would be inoperative until the in- 
strument was indorsed by the payee, he would then be liable 
only as a second indorser, in the commercial sense, and as such 
would clearly be entitled to the privileges which belong to 
such an indorser. 

Considerable diversity of decision, it must be admitted, is 
found in the reported cases where the record presents the case 
of a blank indorsement by a third party, made before the instru- 
ment is indorsed by the payee and before it is delivered to take 
effect, the question being whether the party is to be deemed an 
original promisor, guarantor, or indorser. Irreconcilable con- 
flict exists in that regard; but there is one principle upon the 
subject almost universally admitted by them all, and that is, 
that the interpretation of the contract ought in every case to be 
such as will carry into effect the intention of the parties, and in 
most cases it is admitted that proof of the facts and circum- 
stances which took place at the time of the transaction are ad- 
missible to aid in the interpretation of the language employed. 
Denton v. Peters, Law Rep. 5 Q. B. 475. 

Facts and circumstances attendant at the time the contract 
was made are competent evidence for the purpose of placing 
the court in the same situation, and giving the court the same 
advantages for construing the contract which were possessed by 
the actors. Cavazos v. Trevino, 6 Wall. 773. 

Courts of justice may acquaint themselves with the facts and 
circumstances that are the subjects of the statements in the 
written agreement, and are entitled to place themselves in the 
same situation as the parties who made the contract, so as to 
view the circumstances as they viewed them, and so to judge 
of the meaning of the words and of the correct application of 
the language to the things described. Shore v. Wilson, 9 Cl. 
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& Fin. 352; Clayton v. Grayson, 4 Nev. & M. 602; Addison, 
Contr. (6th ed.) 918; 2 Taylor, Evid. (6th ed.) 1035. 

Evidence to show that the indorsement of the defendant in 
this case was made before the instrument was indorsed by the 
payee or delivered to take effect was admitted without objec- 
tion; but it is not necessary to rest the decision upon that 
suggestion, as it is clear that the evidence would have been 
admissible, even if seasonable objection had been made to its 
competency. Hopkins v. Leek, 12 Wend. (N. Y.) 105. 

Like a deed or other written contract, a promissory note takes 
effect from delivery ; and, as the delivery is something that oc- 
curs subsequently to the execution of the instrument, it must 
necessarily be a question of fact when the delivery was made. 
Parol proof is, therefore, admissible to show when that took 
place, as it cannot appear in the terms of the note. 2 Taylor, 
Evid. (6th ed.) 1001; Hall v. Cazenove, 4 East, 477 ; Cooper 
v. Robinson, 10 Mee. & W. 694. 

Opposed to that the suggestion is, that, if a holder produces a 
note having a blank indorsement of one not the payee, the pre- 
sumption is that it was made at the inception of the instrument. 
Childs v. Wyman, 44 Me. 433. Grant that, and still it is a 
mere presumption of fact, which may be rebutted and controlled 
by parol proof, that it was not there when the note was delivered, 
or that it was made at a subsequent date. Essex Company v. 
Edmunds, 12 Gray (Mass. ), 273. 

Third persons indorsing a negotiable promissory note before 
the payee, and before it is delivered to take effect, cannot be 
held as first indorsers, for the reason that they are not payees; 
and no party but the payee of the note can be the first indorser, 
and put the instrument in circulation as a commercial negotia- 
ble security. Such a third party may, if he chooses, take upon 
himself the limited obligation of a second indorser ; but, if he 
desire to do so, he must employ proper terms to signify that 
intention, the rule being that a blank indorsement supposes 
that there are no such terms employed, and that he is liable 
either as promisor or guarantor. 

Blank indorsements may be filled up to express the legal con- 
tract ; and the true commercial rule is, that, when the blank 
is filled, the instrument shall have the character of a written 
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instrument, and not depend on parol proof to give it effect, nor 
be subject to be altered or contradicted by parol proof. Indorse- 
ments of the kind are or may be valid, as the law presumes 
that such an indorser intended to be liable in some form. It 
does not charge him as indorser, unless the terms employed are 
proper to express such an intent; but if any one not the payee 
of a negotiable note, or, in the case of a note not negotiable, if 
any party writes his name on the back of the note, at or suffi- 
ciently near the time it is made, his signature binds him in the 
same way as if it was written on the face of the note and below 
that of the maker ; that is to say, he is held as a joint maker, or 
as a joint and several maker, according to the form of the note. 
Cases also arise where the signature of a third person is subse- 
quent to the making and delivery of the note, and in that case 
the third person, as to the payee, is not a maker, but a guaran- 
tor, and his promise is void if without consideration; but the 
consideration may be the original consideration if the note was 
received at his request and upon his promise to guarantee the 
same, or if the note was made at his request and for his benefit. 
1 Parsons, Contr. (6th ed.) 244. 

Judge Story says that the interpretation ought to be just 
such as carries into effect the true intention of the parties, which 
may be made out by parol proof of the facts and circumstances 
which took place at the time of the transaction. If the party 
intended at the time to be bound only as guarantor of the maker, 
he shall not be an original promisor; and, if he intended to be 
liable only as a second indorser, he shall never be held to the 
payee as first indorser. Story, Pr., sect. 479. 

Where the evidence on these points is doubtful, obscure, or 
totally wanting, courts of law adopt rules of interpretation as 
furnishing presumptions as to the actual intention of the parties. 
Difficulty in that regard can never arise where the indorsement 
is special, if it contains words proper to show that the party in- 
tended to be liable only as second indorser. Where the indorse- 
ment is in blank, if made before the payee, the liability must 
be either as an original promisor or guarantor; and parol proof 
is admissible to show whether the indorsement was made before 
the indorsement of the payee and before the instrument was 
delivered to take effect, or after the payee had become the 


VOL. V. 7 











98 Goop v. MARTIN. [Sup. Ct. 


holder of the same ; and, if before, then the party so indorsing 
the note may be charged as an original promisor, but if after 
the payee became the holder, then such a party can only be 
held as guarantor, unless the terms of the indorsement show 
that he intended to be liable only as second indorser, in which 
event he is entitled to the privileges accorded to such an in- 
dorser by the commercial law. 

Whether regarded as a second indorser or an original prom- 
isor, it is not necessary to allege or prove any other than 
the original consideration; but, if it be attempted to charge 
the party as a guarantor, a distinct consideration must appear. 
Essex Company v. Edmunds, 12 Gray (Mass.), 272; Brewster v. 
Silence, 7 N. Y. 207. 

Viewed in the light of these suggestions, it is clear that the 
first assignment of error must be overruled. 

Territorial courts are not courts of the United States, within 
the meaning of the Constitution, as appears by all the author- 
ities. Clinton et al. v. Englebrecht, 13 Wall. 434; Hornbuckle 
v. Toombs, 18 Wall. 648. A witness in civil cases cannot be 
excluded in the courts of the United States because he or she 
is a party to, or interested in, the issue tried; but the provision 
has no application in the courts of a Territory where a different 
rule prevails. 13 Stat. 351; Bowman v. Noyes, 12 N. H. 302; 
Bridges et al. v. Armour et al., 5 How. 91; Bailey v. Knapp, 
19 Penn. St. 192; Halz v. Snyder, 26 id. 511. 

Suppose that is so, then the two defendants called as wit- 
nesses were rightly rejected as witnesses. 13 Stat. 351. 

Special reference is made to the territorial act of the 11th 
of February, 1870, as inconsistent with the ruling of the court ; 
but that act contains the following proviso: that the act * shall 
not apply to cases pending at the passage thereof in the dis- 
trict courts, on appeals from justices of the peace, nor to cases 
at issue at the passage of the same in the district and probate 
courts.” Sufficient appears to show that the case before the 
court was at issue in the court below one whole year before 
the passage of that act. 

Tested by these considerations, it is clear that the second as- 
signment of error must also be overruled, and that there is no 
error in the record. Judgment affirmed. 
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BUFFINGTON v. HARVEY. 


1. The court approves the ruling in Whiting et al. v. The Bank of the United States, 
13 Pet. 6, and Putnam v. Day, 22 Wall. 60, that the only questions open in 
a bill of review, except when it is filed on the ground of newly discovered 
evidence, or contains new matter, are such as arise upon the pleadings, pro- 
ceedings, and decree. 

9. Should such a bill set forth the evidence in the original cause, a demurrer, 
specially assigning that error alone, should be sustained, or the evidence 
might, on motion, be stricken out; but a general demurrer must be over- 
ruled, if the bill shows any substantial error in the record. 

8. Granting a rehearing, or granting or dissolving a temporary injunction, rests 
in the sound discretion of the court, and furnishes no ground for an appeal. 

4. To a bill filed by the assignee in bankruptcy to set aside, as a fraud upon cred- 
itors, a conveyance of real and personal property by the bankrupt, the latter 
is not a necessary party. 


APPEAL from the Circuit Court of the United States for the 
Southern District of Illinois. 
The facts are stated in the opinion of the court. 


Mr. Thomas J. Henderson for the appellant. 
No counsel appeared for the appellee. 


Mr. JustTicE BRADLEY delivered the opinion of the court. 

This is an appeal from a decree sustaining a demurrer to a 
bill of review, and dismissing the bill, the effect of which is 
to leave the decree in the original cause in full force and effect. 
The only questions open for examination on this appeal are 
such as were open on the bill of review, and these, as shown 
in Whiting et al. v. The Bank of United States, 13 Pet. 6, and 
Putnam v. Day, 22 Wall. 60, were only such as arose upon 
the pleadings, proceedings, and decree, without reference to 
the evidence in the cause. The decision of the court upon the 
issues of fact, so far as they depend upon the proofs, are con- 
clusive on a bill of review. It was error, therefore, to insert 
in the bill, as was done in this case, the evidence taken in the 
original cause. Had this error been specially assigned, the 
demurrer might have been sustained on that ground alone, or 
the evidence might have been stricken out of the bill as sur- 
plusage, on motion. But as the demurrer was a general one, 
if the bill of review showed any substantial error in the record, 
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the demurrer should have been overruled, and the original 
decree should have been opened or reversed. 2 Smith, Ch. Pr. 
56, 63. A general demurrer must be overruled if the pleading 
demurred to contain any good ground to support it. It was 
the duty of the court below, therefore, to inquire whether the 
record, exclusive of the evidence, contained any substantial 
error pointed out by the bill of review. 2 Smith, Ch. Pr. 57. 
The result to which the court came was that no such error 
existed ; and therefore the demurrer was sustained, and the bill 
of review was dismissed. 

The errors assigned to this decree are five: 1st, Because the 
court sustained the demurrer; 2d, because it entered a decree 
for the complainant ; 3d, because it overruled a petition for a 
rehearing; 4th, because it found the issues for the complainant ; 
5th, because it overruled a motion to dissolve the injunction. 
The three last assignments are totally inadmissible. The grant- 
ing of a rehearing is always in the sound discretion of the court, 
and, therefore, granting or refusing it furnishes no ground of 
appeal. Steines v. Franklin County, 14 Wall. 15. The grant- 
ing or dissolution of a temporary injunction stands on the 
same footing. The granting of a permanent injunction is part 
of the final decree, and abides the fate of the decree itself. 
And as to the finding of the issues for the complainant, that, as 
we have seen, is not a matter that can be examined on a bill of 
review. The only assignment, therefore, which we can recog- 
nize, is the general one, that the court erred in sustaining the 
demurrer to the bill of review, and entering a decree for the 
complainant. 

We must look, then, at the bill of review, and see whether 
it points out and demonstrates any substantial error in the 
pleadings, proceedings, or decree, supposing the issues of fact 
to have been properly passed upon by the court. In order to 
understand the force and effect of this bill, however, it will be 
necessary to state the nature and objects of the original suit. 

The bill in the original cause was filed on the 20th of March, 
1872, by Harvey, the present appellee, as assignee in bank- 
ruptey of one Isaac Fitzgerrel, against Titus Buffington, the 
appellant, to set aside a conveyance of real and personal prop- 
erty made by the bankrupt to Buffington on the thirtieth day 
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of December, 1867. It is alleged that this conveyance was made 
by the bankrupt in contemplation of insolvency, to put his prop- 
erty out of his hands, so as to hinder and delay his creditors, 
and to defeat the operation of the bankrupt law; that it was 
a pretended sale, without any real consideration, though Buf- 
fington’s notes were given therefor at long dates; and various 
circumstances with regard to the bankrupt remaining in posses- 
sion of the property and using and disposing of it as his own, 
are detailed as evidence of the fraudulent intent. 

To this bill the defendant filed an answer, in which he in- 
sisted on the bona fides of the transaction, endeavored to explain 
the circumstances charged in the bill as evidence of fraud, and 
alleged that, on a petition to have Fitzgerrel declared a bank- 
rupt, an injunction had been issued against the defendant in 
April, 1868, prohibiting him from selling or disposing of the 
goods, but was afterwards dissolved, and he supposed the ques- 
tion of his title was settled. This answer being excepted to, 
a second and third answer were filed by the defendant, going 
more into detail of the circumstances of his connection with 
the property, and stating that the injunction against him was 
dissolved after a full hearing in June Term, 1868. 

The plaintiff filed a general replication, the cause went to 
proofs, and a large amount of evidence was taken. A final 
decree was made on the 8d of February, 1873, by which the 
conveyances in question were set aside and vacated, and the 
defendant was directed to deliver up possession of the lands, 
and to pay the sum of $3,891.88 to the assignee, besides costs. 
A motion was made for a rehearing, and was refused, and the 
bill of review was filed in October, 1873. 

As before stated, this bill not only sets forth the pleadings, 
proceedings, and decree in the original suit, but all the evidence 
taken therein. The only errors assigned in the bill relate to 
the facts as supposed to be evinced by the evidence. After 
stating the pleadings, evidence, and decree, the bill proceeds 
thus : — 


“Your orator would further represent unto your Honor that he 
believes that there is manifest error in finding the issues for the com- 
plainant on the foregoing evidence; that said evidence is insuffi- 
cient to sustain the said decree because of want of proof to sustain 
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the bill, and that the bill should have been dismissed ; also, because 
the evidence shows that more than two years had elapsed from the 
making of the deed and before the bill was filed, and that, therefore, 
by the Statute of Limitations, the bill could not be sustained. 

“ And your orator would further assign for error the fact that the 
decree in this cause made gives a judgment against the defendant 
for a larger sum of money by over $1,000 than there are debts 
proven against the bankrupt. 

“ Also, the fact, shown by the evidence of Barkley and Forth, 
that they had known Fitzgerrel for more than ten years, and that 
they had no reason to suppose that he was insolvent or contemplated 
insolvency, corroborating the evidence of Buffington, that he had 
no reasonable cause to believe the said Fitzgerrel to be insolvent 
when he purchased the property.” 


These are all the errors assigned in the bill. A bare state- 
ment of them is enough to show that the bill of review was 
totally misconceived. It attempted to review the decision of 
the court solely upon the facts as evinced by the evidence, 
which, as we have seen, is entirely inadmissible on such a 
bill. 

The appellant, in his brief, insists upon the lapse of more 
than two years after the cause of action accrued before the 
original bill was filed, relying upon the period of limitation pre- 
scribed in the second section of the bankrupt law. Rev. Stat. 
5057. But the record does not show, independently of the 
evidence (and we do not know that it appears even by that), 
when the cause of action did accrue. The bill shows, it is 
true, that the conveyance alleged to be fraudulent was made in 
December, 1867, and the bill was not filed till March, 1872; 
but that is not decisive of the question. The cause of action 
does not accrue to the assignee until his appointment; and 
when the assignee in this case was appointed does not appear. 
The bill says that the present assignee was appointed in 1871, 
which is within the time of limitation. If there was a prior 
assignee, the time of his appointment is not shown. Besides, 
the defendant did not set up the Statute of Limitations in his 
answer. We hear of this defence for the first time in the bill 
of review. 

The appellant also insists that the original bill was defective 
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for want of parties in not making the bankrupt a party. This 
objection is not even made in the bill of review, and was not 
made in the original cause; and, if it had been made, in our 
judgment it would not have been a valid objection. The bank- 
rupt had no interest to be affected except what was represented 
by his assignee in bankruptcy, who brought the suit. As to 
the bankrupt himself, the conveyance was good; if set aside, 
it could only benefit his creditors. He could not gain or lose, 
whichever way it might be decided. 

To avoid misapprehension in what we have said with regard 
to the proceedings on a bill of review, it will be observed that 
in this case the bill is a pure bill of review, containing no new 
matter, such as an allegation of newly discovered evidence, or 
any thing else of an original character admissible in such a bill. 
What we have said is specially applicable to the case before 
us. Bills containing new matter, of course, are in the nature 
of original bills, so far forth as such new matter is concerned, 
and admit of an answer and a replication, and proceedings 
appertaining to an issue of fact; but only as it relates to the 
truth and sufficiency of such new matter, and the propriety of 
its admission for the purpose of opening the decree in the origi- 
nal cause. If decided to be founded in fact, sufficient to affect 
the decree, and properly admissible, the original decree will be 
opened, and, if necessary, a new hearing had; but, if not so 
found, the bill of review will be dismissed, and the original 
decree will stand. But even in this case, as well as in that of 
a pure bill of review, the evidence in the original cause cannot 
be discussed for the purpose of questioning the propriety of 
the original decree as based on such evidence. It can only be 
adverted to, if at all, for the purpose of showing the relevancy 
and bearing of the new matter sought to be introduced into 
the cause. Decree affirmed. 
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New JERSEY v. YARD. 


1. A statute of a State, which declares that all charters of corporations granted 
after its passage may be altered, amended, or repealed by the legislature, 
does not necessarily apply to supplements to an existing charter which were 
enacted subsequently to the statute. 

2. Nor does a provision, which declares that “this supplement, and the charter 
to which it is a supplement, may be altered or amended by the legislature,” 
apply to a contract with the corporation made in a supplement thereafter 
passed. 

8. Such statutory reservatidns of the right to repeal, unlike similar constitutional 
provisions, are only binding on a succeeding legislature so far as it chooses 
to conform to them; and, if it so intends, an irrepealable legislative contract 
may be made. It is, therefore, in every case a question whether the legis- 
lature making the contract intended thet the former provision for repeal or 
amendment should, by implication, become a part of the new contract. 

4. In this case, the contract of 1865 for a specific rate of taxation is inconsistent 
with any such implication, because: 1. There was a subject of dispute and 
a fair adjustment of it for a valuable consideration on both sides. 2. The 
contract assumed, by legislative requirement, the shape of a formal written 
contract. 8. The terms of the contract, that ‘‘ this tax shall be in lieu and 
satisfaction of all other taxation or imposition whatsoever by or under the 
authority of this State, or any law thereof,” exclude, in view of the whole 
transaction, the right of the State to revoke it at pleasure. 


ERROR to the Court of Errors and Appeals in and for the 
State of New Jersey. 

The Morris and Essex Railroad Company was, by an act of 
the legislature of New Jersey, passed Jan. 29, 1835, created a 
corporation. 

The fifteenth section of the charter enacted, that, as soon as 
the net proceeds of said railroad amounted to seven per cent 
on its costs, the corporation should pay to the treasurer of the 
State a tax of one-half of one per cent on the cost of said road, 
to be paid annually thereafter on the first Monday of January 
of each year; provided, that no other tax or impost should be 
levied or assessed upon the corporation. 

The twentieth section reserved to the legislature the right 
to alter, amend, or repeal the act, whenever it should think 
proper. 

A supplement to the charter, passed March 2, 1836, gave 
power to build a branch and lateral roads, and repealed the 
twentieth section of the original charter; but reserved the right 
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of the legislature to alter or amend the supplement, or the act 
to which it is a supplement, whenever the public good may 
require it. 

On the 14th of February, 1846, a general act relating to 
corporations was approved, which enacted that the charter of 
every corporation which should thereafter be granted by the 
legislature should be subject to alteration, suspension, and re- 
peal, in the discretion of the legislature. 

On March 28, 1862, a general tax act was approved, the 
eighth section of which enacts that all private corporations 
of the State, except those which, by virtue of any irrepealable 
contract in their charters or other contracts with the State, 
are expressly exempted from taxation, should be and were 
thereby required to be respectively assessed and taxed at the 
full amount of their capital stock paid in, and accumulated 
surplus. 

Sect. 18 enacts that the real estate of private corporations 
situate within the State shall be assessed against said corpora- 
tion in the township or ward in which it is located, in the same 
manner as the real estate of individuals; and the amount of 
such assessment shall be deducted from the amount of the capi- 
tal stock, &c. 

The twenty-first section repeals all acts and parts of acts, 
whether special or local, or otherwise, inconsistent with the 
provisions of the act. 

Another supplement was approved on the 23d of March, 1865. 
It authorizes a branch road through Boonton and to Paterson ; 
and for that purpose empowers the company to exercise all 
the powers and franchises given by the original act and supple- 
ments, subject, however, to all the restrictions, limitations, and 
conditions of said original act and supplements which may 
be applicable to the powers and franchises conferred by this 
supplement. 

The third section enacts that the tax of one-half of one per 
cent, provided by the said original act of incorporation to be 
paid by said company to the State whenever the net earnings 
of the company amounted to seven per cent upon the cost of 
the road, shall be paid at the expiration of one year from the 
time when the road of the company shall be open and in use 
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to Phillipsburgh, and annually thereafter; which tax shall be 
in lieu and satisfaction of all other taxation or imposition 
whatsoever by or under the authority of the State, or any law 
thereof: provided, that the section shall not go into effect or 
be binding upon the company until it, by an instrument duly 
executed under its corporate seal and filed in the office of 
the secretary of State, shall have signified its assent hereto, 
which assent shall be signified within sixty days after the pas- 
sage of the act, or the act shall be void. 

The fifth section enacts that the act shall take effect im- 
mediately. 

In due time, the company filed a paper under its seal, bear- 
ing date April 24, 1865, reciting said third section, and set- 
ting forth that the company had received a copy of the act, 
and had considered it. It then declares that, in considera- 
tion of the terms and conditions of the said supplement, and 
more especially of the third section thereof, the company has 
assented, and does thereby assent, to the said act; and has 
agreed, and does thereby agree, to be subject to the provisions 
of the said act, and to pay the tax therein named, as therein 
specified. 

On the 5th of March, 1867, another supplement to the charter 
was approved, which, after reciting that the company had lately 
extended its railroad from Hackettstown to Phillipsburgh, gives 
power to increase its stock and straighten its road, and declares 
that the company for this purpose shall be invested with all 
the powers conferred by the charter and supplements, subject 
to the duties and liabilities thereby imposed. It enacts that 
no tax by or under the authority of the State shall be imposed 
upon any property purchased, held, or used by said company 
for the purposes of its charter, or any of the supplements 
thereto ; except the tax of one-half of one per cent on the cost 
of its road, which, by the said charter and the supplement 
thereto approved on the twenty-third day of March, 1865, was 
required to be paid by said company in lieu of all other taxes, 
any act to the contrary notwithstanding. 

No formal acceptance of this act was provided for or given. 

On the 2d of April, 1873, an act, entitled “ An Act to estab- 
lish just rules for the taxation of railroad corporations, and to 
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induce their acceptance and uniform adoption,” was passed. The 
preamble recites as follows : — 


«“ Whereas, for the encouragement of railroad enterprise, laws 
creating and regulating railways in this State usually provide for 
the payment by them, in consideration of their chartered privileges, 
of a fixed rate upon the capital stock, or the cost of their works, in 
lieu of all other public impositions whatever; that it is nevertheless 
contended that the property of such corporations, being largely ac- 
quired for or through the growth and extension of their prosperity, 
should contribute to the charges and expenses essential for municipal 
and county purposes ; that it is desirable, in order to the avoidance of 
litigation and future dissatisfaction, that such municipal and county 
taxation shall be authorized, and that the same shall be permanently 
fixed and regulated.” 


Sect. 1 then enacts that all taxation upon all railroad com- 
panies occupying and using railroads in the State, whether as 
lessees or otherwise, shall hereafter be made as follows: First, 
Such companies shall pay upon the cost, equipment, and append- 
ages of said railroads, respectively, a State tax after such rate 
of taxation as may have heretofore been fixed by law upon such 
companies, or, in default thereof, after the rate of one-half of one 
per cent upon such cost. Second, A tax of one per cent on 
the value of the corporations’ real estate (except the track, road- 
bed, and ten acres at the termini), for the benefit of the counties 
and municipalities in which it lies. 

The ninth section makes the corporation liable for city 
improvements beneficial to such property, for the purposes for 
which it is used, except that made subject to State tax, but 
provides that the laws relating in other respects to such city 
improvements be not thereby altered. 

The act then recites that “* whereas certain railroad corpora- 
tions, owning or occupying railroads in this State, claim exemp- 
tion from all taxation, whether State, county, or municipal, 
further than is provided for by their charters, or by special 
laws for their benefit now existing, which claims, even if legal, 
subject said corporations to public ill-will, and make it their 
interest to forego the same and agree to the scheme of taxation 
hereby established.” | 

Sect. 10 then enacts that any such railroad corporation may, 
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within six months from the approval of the act, make and 
execute, under its common seal and the signature of its presi- 
dent, and file in the office of the secretary of State, a declaration, 
in writing, surrendering all claim to exemption from taxation 
by it heretofore had or made, and accepting the provisions of 
this act in lieu thereof. 

Sect. 11 repeals all acts and parts of acts inconsistent with 
said act, and declares that the act shall take effect immedi- 
ately. 

Yard, the tax commissioner provided for in the act, made the 
statement and valuation required by it with respect to the 
Morris and Essex Railroad Company’s real estate. By this it 
appears that its real estate, to the amount of $2,089,520, is sub- 
ject to a tax of one per cent for the years 1873, 1874, and 
1875, for the benefit of the counties and municipalities where 
it is situate. 

This valuation was removed to the Supreme Court of New 
Jersey by certiorari ; and the reasons assigned for setting it 
aside were four: 1st, The commissioner had no power to make 
the valuation. 2d, The act of 1873 does not apply to the 
Morris and Essex Railroad Company. 3d, If it does apply, 
it impairs a contract between the State and the company. 
4th, General illegality and violation of vested rights. 

The contract was, it is alleged, created by the company’s 
acceptance under its seal of the said third section of the supple- 
ment to its charter, approved March 238, 1865. 

The Supreme Court rendered a judgment sustaining the 
assessment. 

That judgment having been affirmed by the Court of Errors 
and Appeals, the State of New Jersey, on the prosecution of the 
company, brought the case here. 

Mr. Frederick T. Frelinghuysen and Mr. J. G. Shipman for 
the plaintiff in error. 

The supplements of 1865 and 1867, and the acceptance by 
the Morris and Essex Railroad Company, constitute an irre- 
pealable contract between it and the State. State v. Miller, 
30 N. J. L. 868; 2 Kent, Com. 306; Gordon v. Appeal Tax 
Court, 3 How. 333; Commonwealth v. Essex Company, 13 Gray 
(Mass. ), 239,; Miller v. The State, 15 Wall. 478; State v. James, 
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4 Mo. 570; Millin v. New York ¢ Erie Railroad Co., 21 
Barb. (N. Y.) 513; Commonwealth v. Canal Company, 66 
Pa. 41; Zabriski v. Hackensack Railroad Co.,18 N. J. Eq. 
178; Railroad v. Teazie, 39 Me. 587; City of Erie v. Erie 
Canal Co., 59 Pa. 174; Story v. Jersey §& Bergen Point 
Railroad Co., 16 N. J. Eq. 13; State v. Person, 82 N. J. Li 
134; Tomlinson v. Jessup, 15 Wall. 454; Fletcher v. Peck, 
6 Cranch, 87; State v. Jersey City, 31. N. J. L. 576; The Home 
of the Friendless v. Rouse, 8 Wall. 430; Humphrey v. Pegues, 
16 id. 244; MeGee v. Mathias, 4 id. 156; Jefferson Branch 
Bank v. Skelly, 1 Black, 439 ; New Jersey v. Wilson, T Cranch, 
164; State Bank of Ohio v. Knoop, 16 How. 869; Cooley, 
Const. Lim. 279-281; MeGavisk v. The State, 34 N. J. L. 
509. 

If the contract be repealable, the legislature did not, by the 
act of 1873, in fact, repeal it; nor did it sointend. Erie Railway 
Co. v. The State, 31 N. J. L. 531; Constitution of New Jersey, 
art. 4, sect. 7; State v. Minton, 3 Zab. (N. J.) 529; State v. 
Brannin, 2 id. 485; Mechanics’ ¢ Traders’ Bank v. Bridge and 
Boyer, 30 N. J. L. 113; State v. Miller, supra, and 31 N. J. L. 
529; State v. Jersey City, supra. 

Mr. Robert Gilchrist, contra. 

The act of April 2, 1873, subjects to the new taxes the Mor- 
ris and Essex Railroad Company, unless it has an irrepealable 
contract with the State. Proprietors of Bridges v. Hoboken 
Company, 2 Beas. 98; State v. Miller, 30 N. J. L. 368; 31 id. 
529. 

The act of 1865 and its acceptance do not create an irrepeal- 
able contract as to taxation; nor does that of 1867. The 
original act incorporating the company, and the subsequent 
amendments and supplements, are to be treated as one act of 
legislation; and the act of March 2, 1836,.granting a supple- 
ment to the charter, which the company accepted, expressly 
reserved the right of amendment or repeal. Story and Wash- 
ington, JJ., in 4 Wheat. 684; State v. Mayor, 81 N. J. L. 
580; Newark City Bank v. The Assessor, 30 id. 22; State v. 
Bergen, 34 id. 489; State v. Douglass, id. 84; State v. Person, 
32 id. 134; Morris Canal v. State, 4 Zab. (N.J.) 70; Delaware 
§ Raritan Canal and Camden ¢ Amboy R. § T. Co. v. Rari- 
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tan ¢ Delaware Bay Railroad Co., 16 N. J. Eq. 321; Bank of 
Utica v. Magher, 18 Johns. (N. Y.) 344; Oleson v. Green Bay 
Company, 36 Wis. 389; Tomlinson v. Jessup, 15-Wall. 454; 
Tomlinson v. Branch, id. 460 ; Humphreys v. Peques, 16 id. 244; 
Walker v. Whitehead, id. 314; Trask v. Maguire,18 id. 891; 
North Missouri Railroad v. Maguire, 20 id. 46; United States 
v. Herron, id. 251; Tucker v. Ferguson, 22 id. 527; Iron Bank 
v. Pittsburgh, 37 Pa. 349; Morgan v. Louisiana, 93 U. 8. 217; 
West Wisconsin Railway Co. v. Supervisors, id. 595 ; Att’'y-Gen. 
v. Lupton Board, 2 Jur. N. 8. 180; Cooley, Const. Lim. 281. 


Mr. JusTICE MILLER delivered the opinion of the court. 

This is a writ of error to the Court of Errors and Appeals 
of the State of New Jersey. 

The plaintiff invokes the jurisdiction of this court, on the 
ground that an act of the legislature of that State, approved 
April 2, 1873, concerning taxation of railroad corporations, 
impairs the obligation of a contract between the State and the 
plaintiff, found in an act of March 23, 1865, and the written 
acceptance of that act by the company, dated April 24 of that 
year. 

The third section of the act of 1865 reads as follows : — 


“ Be it enacted, that the tax of one-half of one per cent provided 
by their said original act of incorporation, to be paid by the said 
company to the State whenever the net earnings of the said com- 
pany amount to seven per cent upon the cost of the road, shall be 
paid at the expiration of one year from the time when the road of 
the said company shall be open and in use to Phillipsburgh, and 
annually thereafter, which tax shall be in lieu and satisfaction of 
all other taxation or imposition whatsoever, by or under the au- 
thority of this State, or any law thereof: Provided, that this section 
shall not go into effect or be binding upon the said company until 
the said company, by an instrument duly executed under its cor- 
porate seal, and filed in the office of the secretary of State, shall 
have signified its assent hereto, which assent shall be signified within 
sixty days after the passage of this act, or this act shall be void.” 


The act of 1873 imposed a more burdensome tax than this 
on all railroad companies not protected by irrepealable contracts ; 
and the Court of Errors held that this statute was applicable 
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to the plaintiff, because the contract of 1865, which had been 
formally accepted by the company, was repealable by the legis- 
lature of the State. 

The single question, therefore, for our consideration is, 
whether the act of March 23, 1865, and its acceptance by the 
Morris and Essex Railroad Company, constituted a contract 
which could not be impaired by any subsequent legislation of 
the State. 

The Court of Errors decided, that, while the act of 1865 was 
a contract, it must be taken in connection with other legislation 
of the State on that subject, by which the legislature reserved 
the right to alter and amend the contract, and that this right 
entered into and became a part of it; therefore, the exercise 
of this right did not impair its obligation. 

The solution of the question here presented must depend, 
first, upon an inquiry into this supposed reservation of power; 
and, secondly, into the essential character of the contract of 
1865. 

The case before us differs from those in which, by the Con- 
stitution of some of the States, this right to alter, amend, and 
repeal all laws creating corporate privileges becomes an inalien- 
able legislative power. The power thus conferred cannot be 
limited or bargained away by any act of the legislature, be- 
cause the power itself is beyond legislative control. The right 
asserted in this case to amend or repeal legislative grants to 
corporations, being itself but the expression of the will or pur- 
pose of the legislature for one particular session or term of the 
State of New Jersey, cannot bind any succeeding legislature 
which may choose to make a grant or a contract not subject 
to be altered .or repealed; or, if any succeeding legislature to 
that of 1846, which enacted that “ the charter of every corpora- 
tion which shall hereafter be granted by the legislature shall 
be subject to alteration, suspension, and repeal in the discretion 
of the legislature,” shall grant a charter or amend a charter, 
declaring in the act that it shall not be subject to alteration 
and repeal, the former act is of no force in that case. So it 
can by a general law repeal this general reservation of the right 
to repeal, and all special reservations in separate charters. It 
follows that, unlike the constitutional provision in other States, 
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it is in New Jersey a question, in every case of a contract made 
by the legislature, whether that body intended that the right 
to change or repeal it should inhere in it, or whether, like other 
contracts, it was perfect, and not within the power of the legis- 
lature to impair its obligation. 

The Morris and Essex Railroad Company was chartered by 
an act of the legislature, Jan. 29, 1835. Sect. 16 enacts that, 
“as soon as the net proceeds of said railroad shall amount 
to seven per cent (in any one year) upon its cost, the said 
corporation shall pay to the treasurer of the State a tax of 
one-half of one per cent on the cost of said road, to be paid 
annually thereafter on the first Monday of January of each 
year; provided, that no other tax or impost shall be levied or 
assessed.” 

By sect. 20, “the legislature reserve to themselves the 
right to alter, amend, or repeal this act, whenever they think 
proper.” 

The next succeeding legislature, in a supplement to the 
charter, repealed sect. 20, and substituted this language: “ The 
legislature reserve to themselves the right to alter or amend 
this supplement, or the act to which this is a supplement, 
whenever the public good may require it.” It is this last 
clause which counsel insist became, by operation of law, a 
part of the contract of the act of 1865, concerning taxation, 
already quoted. 

The argument is that the original charter, and all subsequent 
amendments and supplements, are to be treated merely as parts 
of one act, and that this reserve of the right to alter or amend 
became a part of every new law which has reference to that 
railroad company. 

In support of this proposition, the cases of Newark City Bank 
v. The Assessor, 30 N. J. L. 22, and State v. Bergen, 34 id. 439, 
are cited. 

They announce the general principle that a charter and its 
amendments are to be considered as acts in pari materia in con- 
struing them, and they do little more. The precise point held 
is, that a city charter, being declared to be a public act, supple- 
ments and amendments to it are also to be treated as public 
acts. But this falls short of establishing the principle that a 
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reservation in a charter to a private corporation, of the right 
to repeal or amend it, shall extend to every subsequent amend- 
ment of the charter. It is not easy to see why such a provision 
should be extended beyond the terms in which it is expressed ; 
and all the force which properly belongs to it is given when 
the exemption from the constitutional provision against impair- 
ing the obligation of contracts is extended as far as the lan- 
guage of the exemption justifies, and it should be extended no 
further by implication. The language in the statute we are 
construing covers the supplement of 1836 and the original act, 
and nothing more, — “the right to alter or amend this supple- 
ment, or the act to which this is a supplement,” — leaving future 
supplements to make the same reservation, if the legislature so 
intends. 

Sect. 6 of the general act of 1846 is by its terms limited to 
charters of corporations granted after its passage ; and it requires 
a very strong implication to make it applicable to amendments 
to charters in existence before its passage, though the amend- 
ments were executed subsequently. 

But, as we have already said, since the legislature which 
passed the act of 1865 had the power to make a contract which 
should not be subject to repeal or modification by one of the 
parties to it without the consent of the other, the main question 
here is, Did they intend to make such a contract? 

The principal function of a legislative body is not to make 
contracts, but to make laws. These laws are put into a form 
which, in all countries using the English language and inherit- 
ing the English common law, is called a statute. 

Unless forbidden by some exceptional constitutional pro- 
vision, the same authority which can make a law can repeal 
it. The Constitution of the United States has imposed such 
a limitation upon the legislative power of all the States, by 
declaring that no State shall pass any law impairing the ob- 
ligation of a contract. The frequency with which this court 
has been called on to declare State laws void, because they do 
impair the obligation of contracts, shows how very important 
and far-reaching that provision is. 

It may safely be said that in far the larger number of cases 
brought to this court under that clause of the Constitution, the 
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question has been as to the existence and nature of the contract, 
and not the construction of the law which is supposed to im- 
pair it; and the greatest trouble we have had on this point has 
been in regard to what may be called legislative contracts, — 
contracts found in statute laws of the State, if they existed at 
all. It has become the established law of this court that a 
legislative enactment, in the ordinary form of a statute, may 
contain provisions which, when accepted as the basis of action 
by individuals or corporations, become contracts between them 
and the State within the protection of the clause referred to 
of the Federal Constitution. 

The difficulty in this class of cases has always been to dis- 
tinguish what is intended by the legislature to be an exercise 
of its ordinary legislative function in making laws, which, like 
other laws, are subject to its full control by future amendments 
and repeals, from what is intended to become a contract be- 
tween the State and other parties when the terms of the statute 
have been accepted and acted upon by those parties. This has 
always been a very nice point; and, when the supposed contract 
exists only in the form of a general statute, doubts still recur, 
after all our decisions on that class of questions. 

These doubts are increased when the terms of the statute 
relate to a matter which is in its essential nature one of exclu- 
sive legislative cognizance, and which at the same time requires 
money or labor to be expended by individuals or corporations. 
In such cases, the legislature may be supposed to be merely 
exercising its power of regulating the burdens which are to be 
borne for the public service, in which case it could be modified 
from time to time as legislative discretion might determine ; or 
it might be a contract founded on a fair consideration moving 
from the party concerned to the State, and which in that case 
would be beyond the power of the State to impair. Statutes 
fixing the taxes to be levied on corporations, partake, in a 
striking manner, of this dual character, and require for their 
construction a critical examination of their terms, and of the 
circumstances under which they are created. 

The writer of this opinion has always believed, and believes 
now, that one legislature of a State has no power to bargain 
away the right of any succeeding legislature to levy taxes in 
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as full a manner as the Constitution will permit. But, so long 
as the majority of this court adhere to the contrary doctrine, 
he must, when the question arises, join with the other judges 
in considering whether such a contract has been made. 

In the case now under consideration, it is conceded on all 
hands that the act of 1865 was a contract for a tax of one-half 
of one per cent per annum on the cost of the Morris and Essex 
Railroad, and no more. But counsel for defendant says the 
contract was repealable; that the legislature of its own volition 
could impose other and more burdensome taxes, at its discretion ; 
that it was a contract so long as the legislature of New Jersey 
was satisfied with it, and no longer. It is conceded, also, that 
this construction of it cannot be sustained, unless we are bound 
to import into it either the reservation clause of the act of 1836, 
or what is called the interpretation act of 1846. We have 
already shown how little reason there is for doing this on gen- 
eral principles of construction. We think it still clearer that 
it cannot be done, because it is inconsistent with the legislative 
intent in passing the act of 1865. 

1. The legislature was not willing to rest this contract in 
the usual statutory form alone, depending for its validity as a 
contract upon some action of the corporation under it to bind 
it to its terms; but they required of the company a formal writ- 
ten acceptance within sixty days, or else it became wholly in- 
operative. The company duly executed this acceptance. There 
was, then, the complete formal, written instrument evidencing 
this contract, signed by the presiding officers of the two houses 
of the New Jersey legislature, and the governor, for one party, 
and the president and secretary and seal of the railroad com- 
pany, of the other party. It does seem as if the legislative 
intention was to make a contract in the same manner, and on 
the same terms of equal obligation, as other contracts are made, 
and not to pass a statute which it could repeal or amend the 
day after it was signed by the parties. 

2. There was a well-understood subject of contract. The 
corporation wished authority to build a branch road or roads, 
with favorable route, and power to acquire right of way; and 
the State wished the vexed question of the right to tax the 
corporation to be settled. For the company denied the right 
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of the State to tax them under their charter, until the road 
paid them a net income of seven per cent per annum on its 
cost. 

The legislature said, If you will consent to pay the one-half 
of one per cent tax as originally agreed, and commence to do 
this within one year from the time the road shall be open and 
in use to Phillipsburgh, we will authorize an increase of ten 
millions of your capital stock and the franchises you seek as 
to the branch roads, and will agree that the tax shall be fixed 
at one-half of one per cent. Here was a subject of disagree- 
ment adjusted, additional rights granted, and the tax fixed, 
both as to its rate and the time of commencement. 

Can it be believed that it was intended by either party to 
this contract that, after it was signed by both parties, one was 
bound for ever, and the other only fora day? That it was in- 
tended to be a part of the contract that the State of New Jersey 
was, at her option, to be bound or not? That there was implied 
in it, when it was offered to the acceptance of the company, 
the right on the part of the legislature to alter or amend it at 
pleasure? If the State intended to reserve this right, what 
necessity for asking the company to accept in such formal man- 
ner the terms of a contract which the State could at any time 
make to suit itself ? 

8. The language used by the legislature is inconsistent with 
the right claimed. 

“ Which tax (one-half of one per cent) shall be in lieu and 
satisfaction of all other taxation or impositions whatsoever by 
or under authority of this State, or any law thereof.” Is there 
here to be implied “except such laws as may hereafter be 
enacted”’? Such a provision would be to nullify the whole 
contract. How could the tax be in lieu and satisfaction of all 
other taxation, if other taxes might be imposed next day? or 
how can it be said to be in satisfaction of all taxes whatsoever 
under authority of the State, if the State could immediately 
impose another and more burdensome tax ? 

We admit the force of the doctrine, that, when it is asserted 
that a State has bargained away her right of taxation in a given 
case, the contract must be clear, and cannot be made out by 
dubious implications. 
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But of the existence of the present contract there is no doubt. 
Its meaning and its terms are clear enough, and, taken alone, 
no one denies but that it is a contract which would be protected 
by the Constitution of the United States. The implication is 
of a right to revoke it, and comes from the other quarter, and 
is one which we do not think exists by fair construction, and 
which we do not feel at liberty to import into the contract to 
defeat its manifest purpose. 


Judgment reversed, and cause remanded for further proceed- 
ings in conformity to this opinion. 


Mr. JUSTICE BRADLEY took no part in the consideration of 
this case. 


INSURANCE COMPANY v. Boon. 


1. Where the issues are tried by the court, its finding belongs to the record as 
fully as does the verdict of a jury. 

2. Where the court tried the issues of fact, and its opinion, embodying its find- 
ings and the conclusions of law thereon, was filed concurrently with the 
entry of the judgment, but there was no formal finding of facts, and the court, 
at the next following term, upon a rule awarded, and, after hearing the par- 
ties, made an order that a special finding, with the conclusions of law con- 
formable to that opinion so filed, be entered nunc pro tunc, and made part 
of the record as of the term when the judgment was rendered, — Held, that 
the order was within the discretion of the court, and that by it such special 
finding became a part of the record of the cause, and that the judgment 
upon it is, without a bill of exceptions, subject to review here. 

8. A policy of insurance for one year, issued Sept. 2, 1864, upon certain goods 
then in a store at the city of Glasgow, Mo., contained the following stipula- 
tion: “ Provided always, and it is hereby declared, that the company shall 
not be liable to make good any loss or damage by fire which may happen or 
take place by means of any invasion, insurrection, riot, or civil commotion, 
or of any military or usurped power.” At an early hour on the morning of 
the fifteenth day of October, 1864, an armed force of the rebels, under mili- 
tary organization, surrounded and attacked the city. It was defended by 
Colonel Harding and the forces of the United States under his command, 
and a battle between them and the rebel forces continued for many hours. 
When it became apparent to Colonel Harding that the city could not be 
successfully defended, he, in order to prevent the military stores deposited 
in the city hall from falling into the possession of the rebel forces, set 
fire to the city hall. It, with its contents, was consumed. Without other 
interference, agency, or instrumentality, the fire spread to the building 
next adjacent to the city hall, and from building to building through two 
other intermediate buildings to the store containing the goods insured, and 








118 INSURANCE Co. v. Boon. [Sup. Ct. 


destroyed them. During this time, and until after the fire had consumed 
such goods, the battle continued, and no surrender had taken place, nor had 
the rebel forces, nor any part thereof, entered the city. Held, that the fire 
which destroyed the goods was excepted from the risk undertaken by the 
insurers. 


Error to the Circuit Court of the United States for the 
District of Connecticut. 

This was an action commenced in September, 1868, to 
recover $6,000, the amount of a policy of insurance, bear- 
ing date Sept. 2, 1864, issued to the plaintiffs below by the 
Atna Fire Insurance Company of Hartford, Conn., for one 
year, upon certain goods, wares, and merchandise then in their 
store at Glasgow, Mo., which were destroyed by fire Oct. 15, 
1864. 

By written stipulation, a jury was waived, and the issues of 
fact tried by the court. 

On April 28, 1874, the court filed a written opinion declaring 
their finding of facts upon the evidence, with their conclusions 
of law thereon, and rendered judgment accordingly for the 
plaintiffs. No other findings of fact were had, nor was a bill of 
exceptions tendered at that time. On the 13th of July following, 
the defendant applied to the circuit judge in vacation for a rule 
on the plaintiffs to show cause why the findings of fact and the 
conclusions of law thereon should not be stated by the court, 
and a bill of exceptions signed and filed nune pro tune. Leave 
for that purpose having been granted, execution of the judg- 
ment was stayed. August 22, the parties stipulated in writing 
that the rule should be heard before the district judge at cham- 
bers. Upon the hearing, he, on the twenty-fourth day of that 
month, granted the rule. At the September Term of the court, 
the findings of fact and conclusions of law thereon were duly 
entered nune pro tune as of the April Term, and the bill of 
exceptions was signed by both judges. The findings, so far 
as they involve any question argued by counsel here, are as 
follows : — 


“ That the policy, which was duly executed by the defendant and 
delivered to the plaintiffs, contained the following express provi- 
sions, annexed to the agreement of insurance and in the body of 
the policy, namely : — 

“ Provided always, and it is hereby declared, that the company 
shall not be liable to make good any loss or damage by fire which 
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may happen or take place by means of any invasion, insurrection, 
riot, or civil commotion, or of any military or usurped power, or 
any loss by theft at or after a fire.” 

That the facts and circumstances showing the cause of the 
fire are as follows, namely: At and before the time of the fire 
in question, the city of Glasgow, within which the said store of 
the plaintiffs was situated, was occupied as a military post of 
the United States, by the military forces and a portion of the 
army of the United States engaged in the civil war then, and 
for more than three years theretofore, prevailing between the 
government and the citizens of several Southern States who 
were in rebellion and seeking to establish an independent gov- 
ernment, under the name of the Confederate States of America. 
As such military post, the said city of Glasgow was made the 
place of deposit of military stores for the use of the army of 
the United States, which stores were in a building called the 
city hall of the said city of Glasgow, situated on the same 
street, on the same side of the street, and about one hundred 
and fifty feet distant from the plaintiffs’ said store, three 
buildings, nevertheless, being located in the intervening space, 
not, however, in actual contact with either. Colonel Chester 
Harding, an officer of the United States government, and in 
command of the military forces of the United States, held the 
possession of the said city, and had lawful charge and control 
of the military stores aforesaid. On the fifteenth day of October, 
1864, an armed force of the rebels, under military organization, 
surrounded and attacked the city at an early hour in the morn- 
ing, and threw shot and shell into the town, penetrating some 
buildings, and one thereof penetrating the said store of the 
plaintiffs, but without setting fire thereto or causing any fire 
therein, and some of said shell killing soldiers and citizens. 
The city was defended by Colonel Harding and the military 
forces under his command, and battle between the loyal troops 
and the rebel forces continued for many hours. The citizens 
fled to places of security, and no civil government prevailed in 
the city. The rebel forces were superior in numbers, and, after 
a battle of several hours, drove the forces of the government 
from their position, compelled their surrender, and entered and 
occupied the city. 
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During the battle, and when the government troops had 
been driven from their exterior lines of defence, it became 
apparent to Colonel Harding that the city could not be success- 
fully defended, and he thereupon, in order to prevent the said 
military stores from falling into the possession of the said rebel 
forces, ordered Major Moore, one of the officers under his com- 
mand, to destroy them. 

In obedience to this order to destroy the said stores, and hay- 
ing no other means of doing so, Major Moore set fire to the said 
city hall, and thereby the said building, with its contents, was 
consumed. Without other interference, agency, or instrumen- 
tality, the fire spread along the line of the street aforesaid to 
the building next adjacent to the city hall, and from building 
to building through two other intermediate buildings to the 
store of the plaintiffs, and destroyed the same, together with 
its contents, including the goods insured by the defendant’s 
policy aforesaid. During this time, and until after the fire 
had consumed such goods, the battle continued, and no sur- 
render had taken place, nor had the forces of the rebels, nor 
any part thereof, obtained the possession of or entered the 
city. 

It was conceded that the order of Colonel Harding was, in 
the exigency, a lawful and discreet use of the military author- 
ity vested in him. 

The court declared, as conclusions of law upon the facts 
found, that the defendant was not exempted by virtue of the 
said proviso from liability to the plaintiffs under said policy, 
and that the plaintiffs were entitled to judgment for $6,000, 
the value of the property destroyed, with interest thereon from 
July 1, 1865, and costs of suit. 

On the 7th of October, 1874, the defendant sued out this writ 
of error. 

Mr. Francis Fellowes for the defendants in error, in support 
of the judgment below. 

The record presents no question which can be reviewed here, 
as the court below had no jurisdiction of the cause after the 
close of the term at which the judgment was rendered. Shep- 
pard v. Wilson, 6 How. 275; Turner v. Yeates, 16 id. 14; Wal- 
ton v. United States, 9 Wheat. 657; Muller v. Ehlers, 91 U.S. 
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249; Phillip’s Practice, 122, 123, 127; 38 Bl. Com. 275, 316; 
Petersdorff’s Abridgment, tit. Amend. 504; Albers v. Whitney, 
1 Story, 310; Brush v. Robins, 3 McLean, 487; Carman v. 
Roberts, 3 Wheat. 591; Bank of The United States v. Massa- 
chusetts, 6 How. 31. 

But, if the findings can be considered a part of the record, it 
is submitted the loss in question must be attributed to its proxi- 
mate cause, Gen. Mutual Insurance Co. v. Sherwood, 14 How. 
852; Insurance Company v. Tweed, T Wall. 44; Welts v. Conn. 
Mutual Life Insurance Co., 48 N. Y. 84; and that is the cause 
next preceding the effect, and capable of producing it. In this 
case, this cause was clearly the act of Colonel Harding in set- 
ting fire to the city hall; and no other cause “intervened be- 
tween this act and the fact accomplished.” Invaders, persons 
in insurrection, riot, or civil commotion, did not set the fire, 
nor have any part in the destruction of the insured property. 
The destruction was adverse to their interest. They took the 
town, but destroyed nothing. 

. The so-called military necessity is not named in the contract 
as a cause of exception. Besides, it had, in itself, no causal 
power. Furnishing a motive for, and in this sense an ante- 
cedent to, the act of Colonel Harding, it had nothing to do 
with causation. 

His act was not that of a military or usurped power. Power, 
in itself, means simply power, not lawful authority. Military 
power is not lawful military authority, but rests upon mere 
force of arms, and must, therefore, of necessity be usurped. 
The word “or” in the proviso of the policy is used as con- 
junctive, not as disjunctive. It means both military and 
usurped. It is used to express equivalents. Thus, the excep- 
tions signify that any loss happening by means of any military 
power, or, which is the same thing, of any usurped power, shall 
be excepted. Or is often so used. Thus we say a thing isa 
square, or a figure under four equal sides and angles. And 
the policy says, loss or damage, goods or merchandise, happen 
or take place, military or usurped. 

This construction is sustained by the implied antithesis. 

Military has its antithesis in civil; military power, in civil 
power. 
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The words “military or usurped power” were first in- 
troduced into policies of insurance in Great Britain soon after 
the Rebellion of 1715. They referred to the power of the 
Pretender, and not to any lawful military authority or power 
of the realm. Ellis, Ins. 41; Park, Ins. 657; Marsh. Ins. 791. 
Prior to that time, the exceptions were “fire occasioned by 
invasion and foreign enemy.” The framers of them seem to 
have considered either invasion or foreign enemy as a mili- 
tary power, and then, lest they might not be comprehensive 
enough to embrace domestic rebels, like the Pretenders and 
their followers, “ any military or usurped power whatsoever ” 
was added. Manifestly, ‘ military” and “ usurped ” were sy- 
nonymous. 1 Bell, Com. 672. The courts of Great Britain 
and of this country treat them as signifying rebellion con- 
ducted by authority. Drinkwater v. The London Assurance 
Co., 2 Wilson, 363; Langdale v. Mason, 2 Marsh. Ins. 791; 
City Fire Insurance Co. v. Corlies, 21 Wend. (N. Y.) 367; 
Sprull vy. North Carolina Mut. Life Insurance Co., 1 Jones 
(N. C.), 126; Harris v. York Insurance Co., 50 Penn. 341. 
And the parties to the contract are bound by the settled judicial 
construction of the words. City Fire Insurance Co. v. Corlies, 
supra. 

The maxim noscitur a sociis furnishes, in this case, the 
true rule of interpretation. Every other cause of exception 
named in the proviso, “invasion, insurrection, riot, civil com- 
motion,” being unlawful, the words “ military power,” in the 
same category, signify an unlawful military power, not the 
lawful military authority of the country. This observation 
derives especial force from the fact that “ military” stands 
here in such close fellowship with ‘ usurped.” Military or 
usurped is the expression. Breasted v. The Farmers’ Loan & 
Trust Co., 8 N. Y. 304; Harper's Adm’rs v. Phenix Insurance 
Co., 19 Mo. 506; Cluff v. Mut. Benefit Life Insurance Co., 
13 Allen (Mass.), 308. 

The act of Colonel Harding, so far from being the act of a 
military or usurped power, was an act of civil jurisdiction, 
whereby he asserted, in behalf of the nation, their paramount 
title to the property, by virtue of the right of eminent do- 
main. Mitchell v. Harmony, 138 How. 113; Grant v. United 
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States, 1 Ct. Cl. p. 41; Wiggin’s Case, 3 id. p. 412; Harris v. 
York Insurance Co., 50 Penn. 341. 

This, however, does not exempt the insurers from liability. 
But, on paying the loss, they are substituted to the rights of 
the insured. 

If the destruction of the goods was not the intended conse- 
quence of the act of Colonel Harding, and, therefore, not a tak- 
ing of private property for public use, but was accidental, it 
was one of those accidents the peril of which the insurers 
assumed. It was not thereby converted into the act of rebels, 
nor did it, therefore, happen by means of invasion, insurrection, 
riot, civil commotion, or of any military or usurped power. 

The underwriters made their own exceptions, and the onws 
of proving the loss to be within the exceptions is on them. If, 
therefore, there is any ambiguity in the words employed, or 
any doubt as to the loss being within the exceptions, the prin- 
ciple of fortius contra proferentem furnishes the rule. 

The obvious natural import of the words employed designates 
plainly the unlawful character of the causes excepted; the 
history of their first introduction into policies of insurance 
shows the nature of the risks intended to be excluded; and the 
subsequent adjudications of the meaning of the words render 
it certain that the words “ military or usurped power” have 
no reference to acts of constitutional sovereignty, but are limited 
to acts of rebellion. The act of Colonel Harding, which caused 
the loss, was not an act of rebellion. The loss was not, there- 
fore, excepted by the proviso. 


Mr. G. W. Parsons and Mr. R. D. Hubbard, contra. 


Mr. JUSTICE STRONG delivered the opinion of the court. 

Preliminary to any consideration of the assignments of error 
is the question whether the bill of exceptions and the special 
finding of facts can be considered as a part of the record. The 
issues formed by the pleadings were tried by the court, without 
the intervention of a jury, in September, 1873, and judgment 
for the plaintiffs was ordered at April Term, 1874. It does not 
appear that any exceptions were taken to the rulings of the 
court during the progress of the trial, and that which is now 
claimed to be a bill of exceptions has no reference to any such 
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rulings. It relates only to the judgment given on the findings 
‘of the issues of fact. The act of Congress which authorizes 
trials by the court, 13 Stat. 500, sects. 649, 700, Rev. Stats., 
has enacted that the finding of the court upon the facts, which 
may be either general or special, shall have the same effect as 
the verdict of a jury; and that, when the finding is special, the 
review by the Supreme Court upon a writ of error may extend 
to the determination of the sufficiency of the facts found to 
support the judgment. No bill of exceptions is required, or is 
necessary, to bring upon the record the findings, whether gen- 
eral or special. They belong to the record as fully as do the 
verdicts of a jury. If the finding be special, it takes the place 
of a special verdict; and, when judgment is entered upon it, no 
bill of exceptions is needed to bring the sufficiency of the find- 
ing up for review. But there must be a finding of facts, either 
general or special, in order to authorize a judgment; and that 
finding must appear on the record. In this case, there was no 
formal finding of facts when the judgment was ordered. It is 
to be inferred, it is true, from the judgment and from the entry 
of the clerk, that the issue made by the pleadings was found 
for the plaintiffs, but how, whether generally or specially, does 
not appear. There was, therefore, a defect in the record, which 
it was quite competent for the court to supply by amendment ; 
and such an amendment was made. After the close of the 
April Term, and in the vacation next following, the judge of 
the court, on application of the defendants, granted an order 
upon the plaintiffs to show cause why the defendants should 
not have leave inter alia to make and serve a case or bill of 
exceptions, containing the evidence given at the trial, special 
findings of fact and law, and such exceptions thereto as the 
defendants might desire to make, and why such case or bill of 
exceptions when made and settled should not be filed, nune pro 
tune, as of the term when the judgment was entered. Upon 
this rule both parties were heard; and the result was an order 
that “a finding of facts in the cause, with the conclusions 
of the court thereupon, conformably to the opinion of the court 
theretofore filed,” be prepared, to be approved by the court at 
the next following term (September) ; that the defendants have 
leave to prepare a bill of exceptions to be allowed and signed 
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at said term, and that “said special finding of facts” and bill 
of exceptions should be made, allowed, and entered of record, 
nune pro tune, as of the April Term, 1874, of the court. Such 
a special finding was accordingly prepared, and at the Sep- 
tember Term signed by both the judges of the Circuit Court, 
the order made in vacation was made the order of the court, 
and the separate findings of fact and conclusions of law, to- 
gether with the bill of exceptions, also signed, were ordered to 
be filed, nwne pro tune, as of April Term, 1874, and made part 
of the record of the cause. Had the court power to make such 
an order respecting a special finding, and, if it had, does the 
order have the effect of making the special finding a part of 
the record? It is not necessary to inquire whether the court, 
at a term subsequent to the judgment, could lawfully allow and 
sign a bill of exceptions not noted at the trial. It may be 
admitted that a court has no such power; but, as already re- 
marked, no bill of exceptions was needed to bring any thing 
upon the record. If the special finding of facts was properly 
there, or was rightfully supplied, the judgment of the court is 
subject to review independently of any bill of exceptions, the 
only office of which is to bring upon the record rulings that 
without it would not appear. It remains, therefore, to consider 
whether the court could at the September Term, by an order, 
correct the record by incorporating into it, nune pro tunc, a 
special finding of the facts upon which the judgment had been 
rendered. It is familiar doctrine that courts always have juris- 
diction over their records to make them conform to what was 
actually done at the time; and, whatever may have been the 
rule announced in some of the old cases, the modern doctrine 
is that some orders and amendments may be made at a subse- 
quent term, and directed ta be entered and become of record as 
of aformer term. In Rhoads v. The Commonwealth, 35 Penn. 
St. 276, Gibson, C. J., said: “The old notion that the record 
remains in the breast of the court only till the end of the 
term has yielded to necessity, convenience, and common sense. 
Countless instances of amendment after the term, but ostensibly 
made during it, are to be found in our own books and those of 
our neighbors.” Even judgments may be corrected in accord- 
ance with the truth. It has been held by this court that, at 
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a subsequent term, when a judgment had before been arrested, 
an amendment may be made to apply the verdict to a good 
count, if another be bad, and the minutes of the judge show 
that the evidence sustained the good one. Matheson’s Adm’r 
v. Grant's Adm’r, 2 How. 282. And this has been repeatedly 
held elsewhere. Generally, it may be admitted that judgments 
cannot be amended after the term at which they were rendered, 
except as to defects or matters of form; but every court of 
record has power to amend its records, so as to make them con- 
form to and exhibit the truth. Ordinarily, there must be some- 
thing to amend by; but that may be the judge’s minutes or 
notes, not themselves records, or any thing that satisfactorily 
shows what the truth was. Within these rules, we think, was 
the order made at September Term, that the special finding 
of facts and conclusions of law be signed by the judges and 
allowed, conformably to the opinion of the court theretofore 
filed, and that it, together with the order, should be filed nune 
pro tune as of April Term, and made part of the record. It 
was but an amendment or correction of form, the form of the 
finding, not of its substance, and there was enough to amend 
by. The opinion, which was filed concurrently with the entry 
of the judgment, contained substantially, almost literally, the 
same statement of facts, and relied upon it as the foundation 
of the judgment given. True, that opinion is no part of the 
record, any more than are a judge’s minutes; but it was a guide 
to the amendment made, and it seems altogether probable it 
was intended to be itself a special finding of the facts. The 
order of September, 1874, recites that the court had at April 
Term filed, announced, and declared their findings of facts, with 
their conclusions of law thereupon, which findings and conclu- 
sions were embodied in the opinion of the court announced and 
filed in the cause. And all that was wanting to make it a sufli- 
cient special finding was that it was not entitled “ finding of 
facts.” The amendment or correction, therefore, contradicts 
nothing in the record as made at April Term, and it is in strict 
accordance with the truth. We conclude, then, that the order 
of September Term was within the discretion of the court, and 
that by it the special finding returned became a part of the 
record of the cause, and that the judgment founded upon 
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it is subject to review in this court without any bill of excep- 
tions. 

In so holding, we do not depart from any thing we have ever 
decided respecting the power of a court to make up a case, after 
the expiration of a term, for bills of exceptions not claimed at 
the trial. This is not a case of that kind. It is the case ofa 
correction of the record, not merely an allowance of exceptions 
never taken, and necessary to have been taken, to bring an in- 
terlocutory ruling upon it. We hold now, as we have always 
holden, that when bills of exceptions are necessary to bring 
any matter upon record so that it can be reviewed in error, it 
must appear by the record that the exception was taken at the 
trial. A judge cannot afterwards allow one not taken in time. 
Could he allow it, the record would be made to speak falsely. 

Coming, then, to the merits of the case, the main question is, 
whether the fire which destroyed the plaintiff’s property ‘ hap- 
pened or took place by means of any invasion, insurrection, riot, 
or civil commotion, or of any military or usurped power.” If it 
did, the loss was excepted from the risk taken by the insurers. 

The policy contains this express stipulation: ‘ Provided 
always, and it is hereby declared, that the company shall not 
be liable to make good any loss or damage by fire which may 
happen or take place by means of any invasion, insurrection, 
riot, or civil commotion, or of any military or usurped power, 
or any loss by theft at or after a fire.” The general purpose 
of this proviso is clear enough, but there is controversy respect- 
ing the extent of the exemption made by it. It has been very 
strenuously argued that the words ‘ military or usurped power ” 
must be construed as meaning military and usurped power; 
that they do not refer to military power of the government, 
lawfully exercised, but to usurped military power, either that 
exerted by an invading foreign enemy, or by an internal armed 
force in rebellion, sufficient to supplant the laws of the land 
and displace the constituted authorities. There is, it must be 
admitted, considerable authority, and no less reason, in support 
of this interpretation. In our view of the present case, how- 
ever, we are not called upon to affirm positively that such is 
the true meaning of the words in the connection in which they 
were used in the policy now under review; for, if it be con- 
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ceded that it is, we are still of opinion that the fire which de- 
stroyed the premises of the plaintiffs below “ happened,” “ took 
place,” or occurred by means of a risk excepted in the policy. 
In other words, it was caused by invasion, and the usurped 
military power of a rebellion against the government of the 
United States, as the contracting parties understood the terms 
“invasion ” and “ military or usurped power.” 

Policies of insurance, like other contracts, must receive a 
reasonable interpretation consonant with the apparent object 
and plain intent of the parties. This is entirely consistent 
with the rule that ambiguities should be construed most 
strongly against the underwriters, and most favorably to the 
assured. Manhattan Insurance Co. v. Stein, 5 Bush (Ky.), 
652. It was well said recently by the New York Court of 
Appeals, that, in construing contracts, words must have the 
sense in which the parties understood them. And, to under- 
stand them as the parties understood them, the nature of the 
contract, the objects to be attained, and all the circumstances 
must be considered. Cushman v. United States Life Insurance 
Co., 6 Law Jour., p. 601. 

Apply, now, these principles to the present case. The policy 
was issued in 1864, while the country was convulsed by a civil 
war. The property insured was in a State bordering upon sec- 
tions, the people of which were in insurrection against the 
general government, and confederated as a usurping power. 
The State had been the theatre of civil commotion and of 
armed invasion during the struggle between the confederated 
States and the Federal government, a struggle not then ended. 
It was quite possible that new invasions might be made and 
new destruction of property might be caused by the military 
or usurped power then in rebellion. It is evident that the 
insurers were willing to assume only ordinary risks, and that, 
to guard against more extended liability, the excepting clause 
was introduced into the policy. The provision must have been 
intended to be a protection to the company against extraordi- 
nary risks, attendant upon the condition of things then existing. 
Invasion involved, of necessity, resistance by the constituted 
authorities of the government, and the employment of its mili- 
tary force. Destruction of property by fire was quite as likely 
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to be caused by resistance to the usurping military power as by 
the direct action of that power itself. This must have been 
foreseen and considered when the insurance was effected. It 
is difficult, therefore, to believe that the parties intended to 
confine the stipulated exemption within the limits to which 
the assured would now confine it. That the destruction of 
the plaintiff's property by fire was a consequence of the attack 
of the organized rebel military forces upon the forces of the 
United States holding possession of Glasgow, the special find- 
ing of facts clearly shows. Glasgow was a military post, and 
a place of deposit for the military stores of the United States, 
which were in the city hall. The city was guarded and de- 
fended by a military force under the command of Colonel 
Harding. 

At an early hour of the morning of the fifteenth day of 
October, 1864, an armed force of the rebels, under military 
organization, surrounded and attacked the city and threw shot 
and shell into it, penetrating some buildings, and one thereof 
penetrating the store of the plaintiffs, but without setting fire 
thereto or causing any fire therein, and some of the shell kill- 
ing soldiers and citizens. The city was defended by Colonel 
Harding and the military forces under his command, and a 
battle between the loyal troops and the rebel forces continued 
for many hours. The citizens fled to places of security, and 
no civil government prevailed in the city. The rebel forces were 
superior in number, and drove the forces of the government 
from their position, compelled their surrender, and entered and 
occupied the city. 

During the battle, and when the government troops had been 
driven from their exterior lines of defence, it became apparent 
to Colonel Harding that the city could not be successfully 
defended, and he thereupon, in order to prevent the said mili- 
tary stores from falling into the possession of the rebel forces, 
ordered Major Moore, one of the officers under his command, 
to destroy them. 

In obedience to this order to destroy the said stores, and 
having no other means of doing so, Major Moore set fire to the 
city hall, and thereby the said building, with its contents, was 


consumed. Without other interference, agency, or instrumen- 
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tality, the fire spread along the line of the street aforesaid to the 
building next adjacent to the city hall, and from building to 
building through two other intermediate buildings to the store 
of the plaintiffs, and destroyed the same, together with its con- 
tents, including the goods insured by the defendant’s policy 
aforesaid. During this time, and until after the fire had con- 
sumed such goods, the battle continued; and no surrender had 
taken place, nor had the forces of the rebels, nor any part 
thereof, obtained the possession of or entered the city. 

In view of this state of facts found by the court, the inquiry 
is, whether the rebel invasion or the usurping military force or 
power was the predominating and operative cause of the fire. 
The question is not what cause was nearest in time or place to 
the catastrophe. That is not the meaning of the maxim 
causa proxima, non remota spectatur. 

The proximate cause is the efficient cause, the one that nec- 
essarily sets the other causes in operation. The causes that 
are merely incidental or instruments of a superior or control- 
ling agency are not the proximate causes and the responsible 
ones, though they may be nearer in time to the result. It 
is only when the causes are independent of each other that 
the nearest is, of course, to be charged with the disaster. A 
careful consideration of the authorities will vindicate this 
rule. Mr. Phillips, in his work on Insurance, sect. 1097, in 
speaking of a nist prius case of a vessel burnt by the master 
and crew to prevent its falling into the hands of the enemy, 
Gordon v. Rimmington, 1 Camp. 128, says, the “maxim causa 
proxima spectatur affords no help in these cases, but is, in 
fact, fallacious ; for if two causes conspire, and one must be 
chosen, the more scientific inquiry seems to be, whether one is 
not the efficient cause, and the other merely instrumental or 
merely incidental, and not which is nearer in place or time to 
the consummation of the catastrophe.” And again, in sect. 
1132: “In case of the concurrence of different causes, to one 
of which it is necessary to attribute the loss, it is to be attrib- 
uted to the efficient predominating peril, whether it is or is not 
in activity at the consummation of the disaster.” In Brady v. 
North-western Insurance Co., 11 Mich. 425, Martin, C. J., in 
delivering the opinion of the court, said: “ That which is the 
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actual cause of the loss, whether operating directly or by put- 
ting intervening agencies, the operation of which could not be 
reasonably avoided, in motion, by which the loss is produced, is 
the cause to which such loss should be attributed.” In St. John 
v. American Mutual Insurance Co., 11 N. Y. 519, the insurance 
was against fire, but the policy exempted the insurers from any 
loss occasioned by the explosion of a steam-boiler. A fire oc- 
curred, caused by an explosion, which destroyed the insured 
property. The court, regarding the explosion, and not the fire, 
as the predominating cause of the loss, held the insurers not 
liable. Decisions are numerous to the same effect. Policies of 
insurance do not protect an assured against his voluntary de- 
struction of the thing insured. Yet in Gordon v. Rimmington, 
supra, it was held that, when the captain of a ship insured 
against fire burned her to prevent her falling into the hands of 
the enemy, it was a loss by fire within the meaning of the 
policy. It was because the fire was caused by the public 
enemy. The act of the captain was the nearest cause in time, 
but the danger of capture by the public enemy was regarded as 
the dominating cause. Vide also Emerigon, tom. i. p. 434. 
And we find the same principle followed in common practice. 
Often, in case of a fire, much of the destruction is caused by 
water applied in efforts to extinguish the flames. Yet it is not 
doubted all that destruction is caused by the fire, and insurers 
against fire are held liable for it. In Lynd v. Tynsboro’, 11 
Cush. (Mass.) 563, where it appeared that a traveller had been 
injured by leaping from his carriage, exercising ordinary care 
and prudence, in consequence of a near approach toa defect in a 
highway, the town was held liable, though the carriage did not 
come to the defect. The defect was regarded as the actual, the 
dominating, cause. And in this court similar doctrine has been 
asserted. Insurance Company v. Tweed, T Wall. 44, the prin- 
ciple of which case, we think, should rule the present. There 
it was, in effect, ruled that the efficient cause, the one that set 
others in motion, is the cause to which the loss is to be attrib- 
uted, though the other causes may follow it and operate more 
immediately in producing the disaster. 

In Butler v. Wildman, 3 B. & A. 898, may be found a case 
where the captain of a Spanish ship, in order to prevent a 
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quantity of Spanish dollars from falling into the hands of an 
enemy by whom he was about to be attacked, threw them into 
the sea. The suit was upon a policy insuring the dollars, and 
judgment was given for the plaintiff. Bayley, J., said, * It 
was the duty of the master to prevent any thing which could 
strengthen the hands of the enemy from falling into their pos- 
session. Now, as money would strengthen the enemy, it was 
the duty of the master to throw it overboard; and the sacrifice 
of the money was, therefore, ex gusta causa. It seems to me, 
therefore, this is a loss by jettison. But it is not a loss by 
jettison: it is a loss by enemies. It clearly falls within the 
principle stated by Emerigon, in the case of the destruction of 
a ship by fire ; and I think the enemy was the proximate cause 
of the loss.” Holroyd, J., said, “It seemed to him it was a 
loss by enemies, for the meditated attack was the direct cause 
of the loss.” A similar doctrine was asserted in Barton v. The 
Home Insurance Co., 42 Mo. 156; and in Marcy v. Merchants’ 
Mutual Insurance Co., 19 La. Ann. 388. It is a doctrine resting 
upon reason, and in accord with the common understanding of 
men. Applying it to the facts found in the present case, the 
conclusion is inevitable, that the fire which caused the destruc- 
tion of the plaintiffs’ property happened or took place, not merely 
in consequence of, but by means of, the rebel invasion and mili- 
tary or usurped power. The fire occurred while the attack was in 
progress, and when it was about being successful. The attack, 
as a cause, never ceased to operate until the loss was complete. 
It was the causa causans which set in operation every agency 
that contributed to the destruction. It created the military 
necessity for the destruction of the military stores in the 
city hall, and made it the duty of the commanding officer 
of the Federal forces to destroy them. His act, therefore, 
in setting fire to the city hall, was directly in the line of the 
force set in motion by the usurping power, and what that 
power must have anticipated as a consequence of its action. 
It cannot be said that was not anticipated which military ne- 
cessity recognized. And the insurers and the assured must 
have looked for such action by the Federal forces as a probable 
and reasonable consequence of an overpowering attack upon 
the city by an invading rebellious force. Having excepted 
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from the risk undertaken responsibility for such an attack, they 
excepted with it responsibility for the consequences reasonably 
to be anticipated from it. 

The court below regarded the action of the United States 
military authorities as a sufficient cause intervening between 
the rebel attack and the destruction of the plaintiffs’ property, 
and therefore held it to be the responsible proximate cause. 
With this we cannot concur. 

The proximate cause, as we have seen, is the dominant 
cause, not the one which is incidental to that cause, its mere 
instrument, though the latter may be nearest in place and time 
to the loss. In Milwaukee ¢ Saint Paul Railway Co. v. Kel- 
logg, 94 U. S. 469, we said, in considering what is the prox- 
imate and what the remote cause of an injury, “ The inquiry 
must always be whether there was any intermediate cause dis- 
connected from the primary fault, and self-operating, which pro- 
duced the injury.” In the present case, the burning of the city 
hall and the spread of the fire afterwards was not a new and 
independent cause of loss. On the contrary, it was an incident, a 
necessary incident and consequence, of the hostile rebel attack 
on the town, — a military necessity caused by the attack. It 
was one of a continuous chain of events brought into being by 
the usurped military power, — events so linked together as to 
form one continuous whole. The case is, therefore, clearly 
within the doctrine asserted by Emerigon, and held in Butler 
v. Wildman, and in the other cases we have cited. Hence it 
must be concluded that the fire which destroyed the plaintiffs’ 
property took place by means of an invasion or military or 
usurped power, and that it was excepted from the risk under- 
taken by the insurers. 


Judgment reversed and record remitted, with instructions to 
enter judgment for the defendant below. 


Mr. Justice CiLiIrForRD, Mr. JustTicE MILLER, and Mr. 
JUSTICE FIELD dissented. 


Mr. Justice CLIFFORD. Parties in civil cases pending in the 
Circuit Court, or their attorneys of record, may file a stipula- 
tion in writing with the clerk of the court, waiving a jury; and, 
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whenever they do so, the issues of fact in the case may be tried 
and determined by the court without the intervention of a jury. 

Where a jury is waived and the issues of fact are submitted 
to the court, the finding of the court may be either general or 
special, as in cases where an issue of fact is found by a jury; 
but where the finding is general, the parties are concluded by 
the determination of the court, except in cases where exceptions 
are taken to the rulings of the court in the progress of the trial. 

Such rulings, if duly presented by a bill of exceptions, may 
be reviewed here, even though the finding is general ; but the 
finding of the court, if general, cannot be reviewed in this court 
by bill of exceptions, or in any other manner, as the act of Con- 
gress provides that the finding “shall have the same effect as 
the verdict of a jury” in a case where no such waiver is made. 
13 Stat. 501; Insurance Company v. Folsom, 18 Wall. 237; 
Norris v. Jackson, 9 id. 125; Insurance Company v. Sea, 21 
id. 1388 ; Copelin v. Insurance Company, 9 id. 461. 

Facts found by a jury could only be re-examined under the 
rules of the common law, either by the granting of a new trial 
by the court where the case was tried or to which the record 
was returnable, or by the award of a venire facias de novo by 
the appellate court for some error of law which intervened in the 
proceedings. Parsons v. Bedford, 2 Pet. 448; 2 Story, Const., 
sect. 1770. 

Nothing, therefore, is open to re-examintion in such a case, 
except such of the rulings of the court made in the progress of 
the trial as are duly presented by a bill of exceptions. 

When a court sits in the place of a jury, and finds the facts, 
this court cannot review that finding. If there is any error in 
such a case, shown by the record, in admitting or rejecting 
testimony, it can be reviewed here; but when the court, by 
permission of the parties, takes the place of the jury, its find- 
ing of facts is conclusive, precisely as if a jury had found them 
by verdict. Basset v. United States, 9 Wall. 38. 

Matters of fact under such a submission must be found by 
the Cireuit Court and not by the Supreme Court, as the act of 
Congress provides that the issues of fact may be tried and de- 
termined by the Circuit Court where the suit is brought. 

Goods and merchandise deposited in a two-story brick store- 
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house, to a large amount, were owned by the plaintiffs; and’ 
they procured the storehouse and the goods to be insured by 
the defendants against loss or damage by fire, in the company 
of the defendants, to the amount of $6,000, to be paid within 
sixty days after notice and proof of loss made by the assured, 
in conformity with the conditions of the policy, subject to the 
proviso that the company shall not be liable to make good any 
loss or damage by fire which may happen or take place by 
means of any invasion, insurrection, riot, or civil commotion, or 
of any military or usurped power, or any loss by theft at or 
after a fire. 

On the 15th of October, 1864, the storehouse, with the goods 
insured, was consumed by fire, as is more fully explained in the 
transcript. Payment of the loss being refused, the plaintiffs 
instituted the present suit. Service was made; and the defend- 
ants appeared and pleaded the general issue, with notice of 
special matter to be offered under that plea. Pursuant to the 
act of Congress, the parties filed a stipulation in writing with 
the clerk of the court, waiving a trial by jury; and the court 
proceeded to try and determine the issues of fact in the case, 
and the statement is, that the parties and their counsel were 
fully heard. 

By the record, it also appears that the court, upon due con- 
sideration, ** found the issues for the plaintiffs, and rendered 
judgment in their favor ” for the sum of $9,177.50 damages and 
costs of suit; and that execution issued therefor. Superadded 
to that is the statement of the clerk, that, upon the rendering of 
said judgment, the opinion of the court was filed in said matter 
in the words and figures set forth in the printed transcript. 
Judgment was rendered on the 28th of April, 1874, and on the 
first day of June in the same year execution against the defend- 
ants was issued to the plaintiffs, which, on the 17th of August 
thereafter, was returned unsatisfied; and on the same day an 
alias execution was issued in their favor, which has not yet 
been returned. 

Application was made to the circuit judge by the defendants, 
July 18, 1874, for leave to make a case, or bill of exceptions in 
the case, to contain the evidence given at the trial, special find- 
ings of fact and law to be signed by the court or one of the 
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"justices who presided in the trial, and to contain such excep- 
tions thereto as the defendants may desire to make ; and that 
the same, when made and settled, may be filed nwne pro tune as 
of the term when the judgment was rendered, and for a stay of 
execution. Instead of granting the application, the circuit 
judge laid a rule on the plaintiffs or their counsel to show 
cause, on a day and at a place named, why the defendants 
should not have the leave requested in the application. 

Subsequently the parties, by stipulation, changed the time and 
place for hearing the rule to show cause, and agreed that it 
might be heard by Judge Shipman, subject to the right of the 
plaintiffs to object to the jurisdiction of the court or any judge 
thereof to entertain such an application after the expiration 
of the term when the judgment was rendered. Due hearing 
was had before the district judge, and he passed an order to the 
effect following: that a finding of facts in the cause, with the 
conclusions of the court thereon, conformably to the opinion of 
the court heretofore filed, be prepared by the defendants and 
be submitted to the plaintiffs, to be approved and signed by 
the court at the September Term of the Circuit Court, to be 
holden at Hartford on the third Tuesday of September, 1874, 
and that the defendants have leave to prepare a bill of excep- 
tions which shall be allowed and signed by the judge of said 
court at said term, which said special finding of facts and a bill 
of exceptions shall be made and allowed and entered of record 
nune pro tunc as of the April Term, 1874, of said court, and that 
execution be stayed as therein provided. 

In conformity with that order, the special finding of facts and 
the bill of exceptions exhibited in the transcript were, on the 
third Tuesday of September, signed, filed, and entered of rec- 
ord nune pro tune as of the previous April Term of the said 
court, in the words and figures specially set forth in the trans- 
cript. Just preceding the entry of the judgment, the record 
states that the court found the issues for the plaintiffs, and 
rendered judgment in their favor. Five months after that, the 
court allowed the defendants to prepare a special finding, and 
made an order that it be entered of record as of the day of the 
judgment rendered at the preceding term, in direct contradic- 
tion of the entry made at the judgment term. 
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Beyond all doubt, the finding which preceded the judgment, 
as set forth in the transcript, is general, and it is equally clear 
that the judgment was rendered on the 28th of April, in pursu- 
ance of that finding. What is now called the “ finding of facts ” 
and the bill of exceptions were filed at the next term of the 
court, which was held at Hartford the following September, 
nearly five months after the judgment was rendered. Both 
of those papers were filed and entered of record subject to 
the objections of the plaintiffs ; and the defendants sued out the 
present writ of error, and removed the cause into this court. 

Two errors are assigned by the defendants, as follows: 1. 
That the court, instead of adjudging that the defendants were 
liable, should have decided that they were exempt from liabil- 
ity, by virtue of the proviso in the policy. 2. That the judg- 
ment, instead of being for the plaintiffs, should have been for 
the defendants. 

Any discussion of the question touching the regularity of the 
bill of exceptions, or of any question therein raised, is wholly 
unnecessary, as the errors assigned do not present any question 
of the kind ; and, if they did, it is clear that no such question 
could be of any benefit to the defendants, for two reasons, 
either of which is conclusive against the defendants: 1. Be- 
cause the record does not show that the defendants objected to 
any ruling of the court during the progress of the trial. 

Repeated decisions of this court have settled the rule that 
the exception must show that it was taken and reserved by 
the party at the trial, but that it may be drawn out and signed 
or sealed by the judge afterwards. United States v. Breitling, 
20 How. 252; Dredge v. Forsyth, 2 Black, 563; Kellogg v. 
Forsyth, 2 id. 571. 

2. Because the bill of exceptions was neither made, signed, 
nor entered of record until the next term, nearly five months 
after the judgment was rendered. Flanders v. Tweed, 9 Wall. 
425. 

Unless it appears that the objection to the ruling of the 
court was taken at the trial, the bill of exceptions drawn up 
and signed subsequently to the judgment, if it has no other 
foundation than a ruling of the court not objected to at the 
time, cannot properly be regarded as a part of the record. 
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Tested by these considerations, it is clear that the questions — 
presented in the paper called the bill of exceptions must be 
overruled, for the reason that the paper in question was never 
signed, filed, or entered of record in season to constitute a part of 
the record. 

Suppose that is so, then it is clear that there is no proper 
bill of exceptions in this case. Concede that, and it follows 
that the paper called “ finding of facts ”’ is the only matter that 
remains for re-examination. 

Even the defendants do not contend that the opinion of the 
court filed in the case, at the date of the judgment, is the spe- 
cial finding contemplated by the act of Congress empowering 
parties to waive a jury, nor do they deny that the general find- 
ing therein specified concludes the parties where there are no 
proper exceptions to the rulings of the court during the progress 
of the trial. Such a denial, if made, would be of no avail, as 
the act of Congress provides that the finding, whether general 
or special, shall have the same effect as the verdict of a jury; 
and every one knows that the seventh amendment provides that 
no fact tried by a jury shall be otherwise re-examined in any 
court of the United States than according to the rules of the 
common law. 

Confirmation of those views, if any be needed, is found in 
numerous decisions of this court, in which the very point as to 
the legal effect of a general finding of the Circuit Court is 
expressly adjudged and determined. Cooper v. Omohundro, 19 
Wall. 65; Crews v. Brewer, id. T0; Insurance Company v. Sea, 
21 id. 158. 

Issues of fact in such a case may be tried and determined by 
the Circuit Court; and, if it be true that the general finding of 
the court shall have the same effect as the verdict of a jury, 
then it follows that the finding can only be re-examined either 
by a motion for a new trial in the court where the finding was 
made, or by the award of a venire facias de novo in the appel- 
late court. When the finding is special, the review may also 
extend to the determination of the sufficiency of the facts 
found to support the judgment; but “ if the jury is waived, and 
the court chooses to find generally for one side or the other, 
the losing party,” says Mr. Justice Bradley, “has no redress, on 
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error, except for the wrongful admission or rejection of evi- 
dence.” Dirst v. Morris, 14 id. 484. 

Viewed in the light of these suggestions, it is clear that the 
general finding in such a case concludes the right of the parties, 
unless there is some proper exception to the ruling of the court 
in the progress of the trial. 

Where the finding is general, nothing is open to review here 
except such rulings of the court in the progress of the trial 
as are duly presented in a bill of exceptions, and, even when 
the finding is special, the re-examination can only extend to the 
question whether the facts found are sufficient to support the 
judgment. Propositions of fact found by the Circuit Court in 
such a case are equivalent to a special verdict, and, consequently, 
are irreviewable here except for the purpose of determining the 
single question whether they are sufficient to warrant the judg- 
ment; nor is the Circuit Court required to make a special find- 
ing, as the act of Congress provides that the finding of the 
Circuit Court may be either general or special, giving the Circuit 
Court the same power in that regard as has always been pos- 
sessed by a jury. Insurance Company v. Folsom, 18 Wall. 237 ; 
1 Archb. Pr. (2d Am. ed.) 218; Co. Litt. 228 0; Litt., sect. 
386; 3 Bl. Com. 378. 

Exceptions are allowed to the rulings of the court in the prog- 
ress of the trial, and the provision is, that the review, if the 
finding is special, may also extend to the determination of the 
sufficiency of the facts found to support the judgment; but if 
there be noexceptions to the rulings of the court in the progress 
of the trial, and no special finding of the facts, the judgment 
must be affirmed, as this court has no power to re-examine 
any question decided by the Circuit Court. 

Sufficient has already been remarked to show that there is no 
valid bill of exceptions in the case, and that the paper in the 
record called “finding of facts” was not signed or filed until 
the next term after the general finding was made, and nearly 
five months after the judgment was rendered. 

Redress here by writ of error can only be had when a party 
is aggrieved by some error in the foundation, proceedings, judg- 
ment, or execution of a suit in a court of record; and it is for 
that reason that the bill of exceptions is allowed, in order that 
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certain matters resting in parol may be incorporated into the 
record for the inspection of the proper appellate tribunal. 
Suydam v. Williamson, 20 How. 427. 

Matters resting in parol, like the opinion of the court, are 
not a part of the record, and nothing therein contained can be 
assigned for error. Williams v. Norris, 12 Wheat. 118 ; Davis 
v. Packard, 6 Pet. 41; Medbury v. State, 24 How. 414. 

Findings of fact in the form called special findings, like a 
special verdict, furnish the means of reviewing such questions 
of law arising in the case as respect the sufficiency of the facts 
found to support the judgment ; but, where the finding is general, 
the losing party cannot claim the right to review any question 
of law arising in the case, except such as grow out of the rulings 
of the Circuit Court in the progress of the trial, which do not 
in any sense whatever include the general finding, nor the con- 
clusions of the Circuit Court embodied in the general finding, 
as the general finding is in the nature of a general verdict, and 
constitutes the foundation of the judgment. 

No review of a judgment in such a case can be made here 
under the writ of error, unless it is accompanied by a special 
finding or an authorized statement of facts, without imposing 
upon this court the duty of hearing the whole case, law and 
fact, as on appeal in equity or admiralty, which would operate 
as a repeal of the act of Congress authorizing parties to waive 
a trial by jury, and also would violate the provision of the Judi- 
ciary Act, which prohibits the Supreme Court from reversing 
any case “ for any error in fact.” 1 Stat. 85. 

Three propositions are admitted by the plaintiffs, which it is 
important to bear in mind, as follows: 1. That no formal 
special finding was made, signed, or filed until the commence- 
ment of the Circuit Court at the next term after the judgment 
was rendered, when the paper called in the transcript “ finding 
of facts” was signed, filed, and entered of record. 2. That it 
has been repeatedly decided by this court that the opinion of the 
court below does not constitute such a formal finding as that 
required in such a case. Insurance Company v. Tweed, 7 Wall. 
44; Dickinson v. The Planters’ Bank, 16 id. 250. 3. That 
the record shows that the opinion of the court was the only find- 
ing filed at the time the judgment was rendered, from which it is 
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suggested rather than argued that the judgment was unauthor- 
ized or irregular. 

But the suggestion is entirely without merit, as neither the 
law nor justice requires that the general finding of the court 
shall be in writing. On the contrary, the conclusion may be 
orally announced, and the direction to the clerk to enter the 
judgment may also beoral. Nor is it correct to suppose that the 
statement in the transcript, that the court, upon due considera- 
tion, found the issues for the plaintiffs, is either unauthorized 
or without legal effect. What is stated in the conclusion of 
the opinion, to wit, that the plaintiffs are entitled to judgment 
for the amount of the insurance, would have been sufficient to 
authorize the clerk to enter judgment if the announcement had 
been oral instead of in writing, as it was, and it is abundantly 
sufficient, when taken in connection with the judgment and the 
statement immediately preceding it, to warrant the conclusion 
that the issues were duly found for the plaintiffs, and that the 
judgment in their favor is regular, and that it was duly recorded. 

Power is vested in this court, where the finding is special, to 
inquire and determine, on writ of error, whether the facts found 
are sufficient to support the judgment; buta report of the evi- 
dence, without such special finding, will not give this court 
jurisdiction to re-examine that question; nor will the fact that 
the court below stated some of the facts in an opinion accom- 
panying the judgment alter things in the least, it appearing 
that the facts exhibited in the opinion were stated, not as a 
special finding, but rather as a ground to show why the judge 
came to the conclusion set forth in the record. Dickinson v. 
The Planters’ Bank, supra. 

Argument to show that the facts exhibited in the opinion 
filed in the case, which are not stated as a special finding, are 
insufficient to give jurisdiction in such a case, is unnecessary, 
as that proposition is admitted by the defendants. Certain 
facts are stated in the opinion of the court which was filed in 
the case, but they are not stated as a special finding. Instead 
of that, they are merely facts advanced, as Mr. Justice Strong 
said in the case last cited, as reasons why the Circuit Court 
came to the conclusion that the plaintiffs were entitled to judg- 
ment for the amount of the msurance. 
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Grant all that, and still it is insisted by the defendants that 
it was entirely within the power and discretion of the Cir- 
cuit Court to make the order in question at the time it was 
made, and to put the findings of the court into more formal 
shape ; but it is unfortunate for the defendants that the law is 
well settled the other way, nor do the authorities which the 
defendants cite, when properly applied, warrant any other 
conclusion. 

Exceptions are prepared by the complaining party. Special 
findings are prepared by the court. Where the exception is 
duly taken and reserved at the trial, it may, in the discretion 
of the judge, be drawn out, and be signed or sealed by the judge 
afterwards. United States v. Breitling, 20 How. 252. Decided 
cases to the same effect are numerous. 

It is a settled principle, say the court, in Walton v. United 
States, 9 Wheat. 651, cited by defendants, that no bill of excep- 
tions is valid which is not for matter excepted to at the trial. 
We do not mean to say, remarked the court in that case, that 
the bill of exceptions should be formally drawn and signed 
before the trial is at an end. It will be sufficient if the excep- 
tion be taken at the trial and noted by the court with the 
requisite certainty ; and, where that is done, it may be reduced to 
form, and be signed by the judge during the term. Stanton v. 
Embry, 93 U.S. 548. 

Authorities of the kind give no support whatever to the prop- 
osition of the defendants, in view of the facts of the case as 
they appear in the transcript. Judgment was rendered for the 
plaintiffs in the usual course, without any intimation from the 
court that any special finding would be filed in the case, or any 
request being made by the defendants for such a finding; and 
the record shows that the plaintiffs in the mean time had taken 
out execution for the amount of the judgment. Muller v. Ehlers, 
91 U.S. 249. Valid exceptions can never be allowed, unless 
taken at the trial; and they will never be sustained, unless com- 
pleted within the term. 

Prompt action in respect to a statement of facts is also re- 
quired ; and, where it appeared that nearly three months had 
elapsed from the rendition of the judgment before it was filed, 
this court held that it was an irregularity, for which the court 





Oct. 1877.] INSURANCE Co. v. Boon. 143 


was bound to disregard it, and to treat it as no part of the 
record. Flanders v. Tweed, 9 Wall. 425. 

Execution had issued in this case before the court granted the 
order that a special finding should be made, signed, and entered 
of record ; and, inasmuch as the term in which the judgment was 
rendered had then expired, it is clear that the court below had 
not at that time any power to supply a special finding of facts. 
Noonan v. Bradley, 12 Wall. 121; Washington Bridge Co. v. 
Stewart, 3 How. 413; Skillin’s Ex’rs v. May’s Ex’rs, 6 Cranch, 
267; Ex parte Sibbald, 12 Pet. 488; Peck v. Sanderson, 18 
How. 42; Martin v. Hunter's Lessee, 1 Wheat. 304; Roemer v. 
Simon, 91 U.S. 149. 

Support to the theory that the special finding, if any, in such 
a case should be prepared and filed before or at the time the 
judgment is rendered, is derived from the present rule of the 
Court of Claims. Prior to its adoption, the finding of facts 
in that court was sometimes prepared and filed subsequent to 
the rendition of judgment, which was not satisfactory. Dis- 
satisfaction arising, this court adopted the rule that, in all cases 
in which either party is entitled to appeal to the Supreme Court, 
“ the Court of Claims shall make and file their finding of facts 
and their conclusions of law thereon in open court before or at 
the time they enter their judgment in the case,” which provi- 
sion, it is believed, is universally approved by the legal profes- 
sion; but the requirement is much greater where the special 
finding is made by the Circuit Court, for the reason that the 
act of Congress provides that the findings, whether general or 
special, shall have the same effect as the verdict of a jury, and 
no one ever supposed that the judgment might precede the 
return of the verdict on which it is required to be founded. 


Mr. JUSTICE MILLER concurred with Mr. JustTicE CLIFFORD. 


Mr. Justice FIELD agreed with Mr. Justice CLIFFORD 
and Mr. JUSTICE MILLER that there were no special findings in 
the record which the court could consider ; but as the majority of 
the court reached a different conclusion, and held that the case 
was properly here on its merits, he was of opinion that the law 
was with the defendant below, —that the loss incurred was 
within the exception of the policy. 
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Movivus v. ARTHUR. 


1. The act of Congress, approved June 6, 1872 (17 Stat. 230), does not repeal the 
provisions in the acts of March 2, 1861 (12 id. 189), Aug. 5, 1861 (id. 298), 
and July 14, 1862 (id. 555), imposing duties on japanned, patent, or enamelled 
leather or skins. 

2. It is a general rule in the construction of revenue statutes, that specific pro- 
visions for duties on a particular article are not repealed or affected by the 
general words of a subsequent statute, although the language is sufficiently 
broad to cover that article. 

8. The expression “ not herein otherwise provided for,” in the act of June 6, 1872, 
supra, has reference to the provisions of that act, and not to those of some 
previous act. 


ERROR to the Circuit Court of the United States for the 
Southern District of New York. 

This is an action by Joseph Movius, surviving partner of the 
firm of F. Wigand & Co., to recover $172.39 being the amount 
of certain import duties alleged to have been unlawfully de- 
manded and collected from them by the defendant in error, as 
the collector of the port of New York. 

Between Aug. 1 and Dec. 31, 1872, Wigand & Co. imported 
from foreign countries into the port of New York, and duly 
entered at that custom-house, several invoices of ‘ varnished 
calf-skins,” and a further invoice of goods, designated therein 
as “ varnished cow-skins.” 

The collector of customs, under the classification of “ patent, 
japanned, or enamelled leather or skins of all kinds,” in the acts 
of March 2, 1861, sect. 22, and July 14, 1862, sect. 13, imposed 
and collected on all the said goods a duty at thirty-five per 
cent, granting thereon the reduction of ten per cent, provided 
by sect. 2 of the act of June 6, 1872, for “leather not otherwise 
herein provided for.” Wigand & Co., claiming that the goods 
were dutiable at twenty per cent only under the provisions of 
sect. 1 of the act of June 6, 1872, for “ upper leather of all other 
kinds, and dressed and furnished skins of all kinds not herein 
otherwise provided for,” duly protested, and appealed to the 
Secretary of the Treasury, who sustained the decision of the 
collector. This action was then brought. 

The court below found for the collector, whereupon the case 
was removed here. 
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Mr. Edward Hartley for the plaintiff in error. 
The Solicitor- General, contra. 


Mr. JusTicE Hunt delivered the opinion of the court. 

The question in this case arises upon the construction of the 
revenue acts of the United States, there being no disputed 
questions of fact. 

By the twentieth section of the act of March 2, 1861, 12 Stat. 
189, it is enacted as follows : — 


“From and after the day and year aforesaid there shall be levied, 
collected, and paid a duty of twenty per cent on the importation 
of the articles hereinafter mentioned and embraced in this section ; 
that is to say, . . . leather tanned, bend or sole, leather upper, of 
all kinds except tanned calf-skins, which shall pay twenty-five per 
cent ad valorem, . . . skins tanned and dressed of all kinds.” 

“Sxct. 22. From and after the day and year aforesaid there shall 
be levied, collected, and paid a duty of thirty per cent on the im- 
portation of the articles hereinafter mentioned and embraced in this 
section; that is to say, japanned, patent, or enamelled leather or 
skins of all kinds, . . . manufactures and articles of leather, or of 
which leather shall be a component part, not otherwise provided 
for.” 


By the act of Aug. 5, 1861, sect. 2, id. 293, it is enacted: — 


“From and after the day and year aforesaid there shall be levied, 
collected, and paid on the importation of the articles hereinafter 
mentioned the following duties; that is to say, ... on sole and 
bend leather, thirty per cent ad valorem.” 


By the thirteenth section of the act of July 14, 1862, id. 555 
-—557, it is enacted : — 


“From and after the day and year aforesaid, in addition to the 
duties heretofore imposed by law on the articles hereinafter men- 
tioned, there shall be levied, collected, and paid on the goods, wares, 
and merchandise enumerated and provided for in this section, im- 
ported from foreign countries, a duty of five per cent ad valorem. 

“ Japanned, patent, or enamelled leather or skins of all kinds. 

“ Leather tanned of all descriptions. 

“Manufactures and articles of leather, or of which leather shall 
be a component part, not otherwise provided for. 

“ Morocco skins.” 

VOL. v. 10 
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By the act of June 6, 1872, 17 id. 230, it is provided as 
follows : — 

“Sxcr. 1. On and after the first day of August, 1872, in lieu of 
the duties heretofore imposed by law on the articles hereinafter 
enumerated or provided for, imported from foreign countries, there 
shall be levied, collected, and paid the following duties and rates 
of duties; that is to say, — 

“On bend or belting leather, and on Spanish or other sole leather, 
fifteen per cent ad valorem. On calf-skins, tanned or tanned and 
dressed, twenty-five per cent ad valorem. On upper leather of all 
other kinds, and on skins dressed and finished, of all kinds not 
herein otherwise provided for, twenty per cent ad valorem. On all 
skins for morocco, tanned but unfinished, ten per cent ad valorem. - 

“ Secor. 2. On and after the first day of August, 1872, in lieu of 
the duties imposed by law on the articles in this section enumerated, 
there shall be levied, collected, and paid on the goods, wares, and 
merchandise in this section enumerated and provided for, imported 
from foreign countries, ninety per cent of the several duties and 
rates of duty now imposed by law upon said articles severally, it 
being the intent of this section to reduce existing duties on said 
articles ten per cent of such duties; that is to say, ... on all 
leather not herein otherwise provided for, and on all manufactures 
of skin, bone, ivory, horn, and leather, except gloves and mittens, 
and of which either of said articles is the component part of chief 
value.” 


The plaintiff in error contends that the words “skins dressed 
and finished, of all kinds not herein otherwise provided for,” 
in the act of 1872, repeals the provision imposing duties on 
“japanned, patent, or enamelled leather or skins,” in the acts 
of 1861 and 1862. The collector of the port of New York held 
otherwise, and compelled him to pay duties according to the 
provisions of the latter acts. He made such payment under 
protest, and in this action seeks to recover from the collector 
the sums thus required to be paid. 

It is a general rule, in the construction of revenue statutes, 
that specific provisions for duties on a particular article are not 
repealed or affected by the general words of a subsequent stat- 
ute, although the language is sufficiently broad to cover the 
article first mentioned. 

Thus, an act of 1861, which exempted from duty singing- 
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birds, land and water fowls, was held not to be repealed by an 
act imposing a duty of twenty per cent “on all horses, sheep, 
and other live animals.” Reiche v. Smythe, 13 Wall. 162. 

So, in Homer v. The Collector, 1 id. 486, where a specific duty 
was imposed upon almonds, eo nomine, it was held that almonds 
were not included within the general terms of a subsequent 
statute providing a duty on dried fruit, although, in popular 
language, almonds came within the description. 

Patent leather, no doubt, is finished skin; but every finished 
skin is not patent leather. When a calf-skin is tanned and 
dressed, that is, softened by the application of some lubricating 
substance, shaven or cleaned, and then blacked, it is said to be 
finished. To make it patent leather, it requires another process ; 
to wit, that of varnishing. While all patent leathers are finished 
skins, it is quite clear that all finished skins are not patent leather. 
This was no doubt well known to the Congress passing the laws 
we have quoted, and we can hardly suppose that they meant to 
include the particular subjects under the general designation. 

The expression “ not herein otherwise provided for,” in the 
act of 1872, means provided for by the act in which the words 
occur, and not by some previous act. Smythe v. Fiske, 23 id. 
374. 

We find, in examining the statutes imposing duties on for- 
eign importations, that, generally, the highest duty is imposed 
on the most expensive articles of the same class, and that arti- 
cles of luxury are taxed higher than those of necessity. In 
regard to the particular article of japanned leather, strictly 
an article of luxury, used by the rich only, we find that Con- 
gress has usually imposed upon it a higher duty than it has 
imposed on ordinary leather, an article of strict necessity for - 
the purpose of clothing, and of almost equal necessity in the 
mechanic arts. It was only during the years of the war, 1861 
and 1862, that, for some temporary purpose, this rule was sus- 
pended. The following is an illustration : — 


Act of 1857, 11 Stat. 192. 
Soleleather. . . . ... =. =. . 15per cent, p. 192. 
Upper leather . . . eet oe aly Beale 


” 
Patent leather Gupnnet o « © « WD iy w pp 192, 108. 
Calf-skins still included in upper leather. 
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Act of 1861, 12 id. 179. 
Sole leather. . . ..... - . &8O per cent, 
Upper leather . . ... . a oe 
Ee ee a ee 
eee ee ae 


Act of 1861, id. 292. 
Sole leather. . . . . . . . . . 80 per cent, 
4 a a ae ee ae oe i 
Calfekins. . 2. 2. 2 2 es © 0 0 © Dy 9 
Pee eer ck tl SC ee +o Ee we & 


Act of 1862, id. 543. 
Sole leather. . . ... . =. . . SO per cent, 
| Pee ee ee ee 
OO SS a es ee | e 
Ses « = sue ee & 6a ee 


The act of 1872 under consideration. As construed by the col- 
lector and by the court below. 

Sole leather. . . . . =... =. - 15 per cent. 

ee ea | | 

OS | 

Beet beater . st et 6 le ee o Bee 


Revised Statutes, p. 481. 
Sole leather. . . . . «© . - - - 15 per cent. 
Upperiestboer 2. 2 cis ee os ow oD we % 
«2 « «ce @ te. Boe eh Ghee 
EE 6 oreo we eo) ate Be oe 


The course of legislation is in harmony with the construction 
of the collector, while it is quite at variance with that of the 
plaintiff. The plaintiff's construction imposes a duty of twenty- 
five per cent on calf-skins simply, and only twenty per cent 
on the more elaborate and expensive article of patent leather, 
while that of the collector taxes calf-skins twenty-five per cent, 
and patent leather thirty-one and a half per cent. 

The plaintiff insists further, that all finished skins are dutia- 
ble under the act of 1872, and that, as patent leathers are not 
there named specifically, they are dutiable as “finished skins.” 
This is the question already examined, and we are of the 
opinion that, as patent leather had been previously specifically 
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provided for, such duty was not intended to be altered by the 
general words of the act of 1872. The ruling of the circuit 
judge upon this principle was sound, and the judgment ren- 
dered in conformity therewith must be affirmed; and it iz 


So ordered. 


KNOTE v. UNITED STATES. 


1. The general pardon and amnesty granted by President Johnson, by proclama- 
tion, on the 25th of December, 1868, do not entitle one receiving their bene- 
fits to the proceeds of his property, previously condemned and sold under 
the confiscation act of July 17, 1862 (12 Stat. 589), after such proceeds 
have been paid into the treasury of the United States. 

2. Whilst a full pardon releases the offender from all disabilities imposed by the 
offence pardoned, and restores to him all his civil rights, it does not affect 
any rights which have vested in others directly by the execution of the 
judgment for the offence, or which have been acquired by others whilst that 
judgment was in force. And if the proceeds of the property of the offender 
sold under the judgment have been paid into the treasury, the right to them 
has so far become vested in the United States that they can only be recov- 
ered by him through an act of Congress. Moneys once in the treasury can 
only be withdrawn by an appropriation by law. 

8. To constitute an implied contract with the United States for the payment of 
money upon which an action will lie in the Court of Claims, there must have 
been some consideration moving to the United States, or they must have re- 
ceived the money charged with a duty to pay it over; or the claimant must 
have had a lawful right to it when it was received, as in the case of money 
paid by mistake. No such implied contract with the United States arises 
with respect to moneys received into the treasury as the proceeds of property 
forfeited and sold under that act. 


APPEAL from the Court of Claims. 

The petition of the claimant alleged that he was the owner 
of certain described personal property in West Virginia, which 
was seized and libelled by the authorities of the United States 
on the alleged ground of his treason and rebellion; that, by a 
decree of the District Court for that district, the property was 
condemned and forfeited to the United States, and sold; and 
the net proceeds of the sale, amounting to the sum of $11,000, 
were paid into the treasury of the United States, the proceed- 
ings for its condemnation and sale having been taken under 


the confiscation act of July 17, 1862; that subsequently, by 
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virtue of the amnesty proclamation of the President, of Dec. 25, 
1868, the claimant was pardoned and relieved of all disabilities 
and penalties attaching to the offence of treason and rebellion, 
for which his property was confiscated, and was restored to all 
his rights, privileges, and immunities under the Constitution 
and the laws made in pursuance thereof, and thus became en- 
titled to receive the said proceeds of sale; but that the United 
States, disregarding his rights in the premises, had refused to 
pay them over to him, and therefore he prayed judgment against 
them. Upon demurrer for insufficiency of the facts thus alleged 
to constitute a cause of action the petition was dismissed, and 
hence the present appeal. 

The proclamation of President Johnson relied upon is in the 
following words : — 


“ Whereas the President of the United States has heretofore set 
forth several proclamations offering amnesty and pardon to per- 
sons who had been or were concerned in the late rebellion against 
the lawful authority of the government, which proclamations were 
severally issued on the eighth day of December, 1863, on the twenty- 
sixth day of March, 1864, on the twenty-ninth day of March, 1865, 
on the seventh day of September, 1867, and on the fourth day of 
July, in the present year. 

“ And whereas the authority of the Federal government having 
been re-established in all the States and Territories within the 
jurisdiction of the United States, it is believed that such prudential 
reservations and exceptions, as at the dates of said several procla- 
mations, were deemed necessary and proper, may now be wisely 
and justly relinquished, and that a universal amnesty and pardon 
for participation in said rebellion, extended to all who have borne 
any part therein, will tend to secure permanent peace, order, and 
prosperity throughout the land, and to renew and fully secure con- 
fidence and fraternal feeling among the whole people, and their 
respect for and attachment to the national government designed 
by its patriotic founders for the general good. 

“ Now, therefore, be it known that I, Andrew Johnson, President 
of the United States, by virtue of the power and authority in me 
vested by the Constitution, and in the name of the sovereign people 
of the United States, do hereby proclaim and declare uncondition- 
ally, and without reservation, to all and to every person who directly 
or indirectly participated in the late insurrection or rebellion, a full 
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pardon and amnesty for the offence of treason against the United 
States, or of adhering to their enemies during the late civil war, 
with restoration of all rights, privileges, and immunities under the 
Constitution and the laws which have been made in pursuance 
thereof.” 15 Stat. 711. 


Mr. Thomas Jesup Miller, and Mr. Linden Kent, for the 
appellant. 

As to offences against the United States, the pardoning power 
of the President is unlimited, except in cases of impeachment. 
Const. U. S., art. 2, sect. 2; Hx parte Wells, 18 How. 3807; 
Ex parte Garland, 4 Wall. 333. 

The pardon relied on here is in general terms, and its mean- 
ing and intent are clear beyond cavil. Even if it were ambigu- 
ous, it is to be construed most beneficially to the parties who 
claim its benefits. 4 Bl. Com. 401; Wywiill’s Case, 5 Co. 49; 
United States v. Klein, 18 Wall. 128. 

In England, a restoration of forfeited estates, if they have not 
inured to the benefit of some third person, is inherently inci- 
dent to a full and complete pardon. 38 Coke, Inst. 233; 4 BL. 
Com. 402; 1 Russell, Crimes, 175; 3 id. 621; Bac. Abr., tit. 
Pardon; Cole’s Case, Plow. 401; Brown v. Brashaw, 1 Bulst. 
154; Toomb’s Adm’r v. Ethrington, 1 Sand. 353; Ludlam v. 
Lopez, 1 Stra. 529; Biggin’s Case, 5 Co. 50; Burgess v. Wheat, 
1 Eden, 201; Brown v. Waite, 2 Mod. 1338. 

The same rule prevails in this country. Such a pardon, 
therefore, wipes out an offence and its consequences. Cathcart 
v. Robinson, 5 Pet. 264; United States v. Wilson, T id. 160; 
Ex parte Wells, 18 How. 307; Ex parte Flavel, 8 Watts & S. 
(Pa.) 197; Ez parte Garland, 4 Wall. 380; Perkins v. Stevens, 
24 Pick. (Mass.) 280; Armstrong’s Foundry, 6 Wall. 766; 
United States v. Padelford, 9 id. 581; United States v. Klein, 
13 id. 128; Armstrong v. United States, id. 154; Pargoud v. 
United States, id. 156; Carlisle v. United States, 16 id. 147; 
Osborn v. United States, 91 U. S. 474; 2 Op. Att.-Gen. 329; 
8 id. 817; 4 id. 458; 6 id. 488; 8 id. 281; 10 id. 452. 

The proceeds of the sale of the claimant’s property are held 
by the government, and no third party is interested in them. 
His right to them under the pardon imposes legal obligations 
on the government, and may be judicially enforced. Brown v. 
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United States, 1 McCahon, 229; Osborn v. United States, supra ; 
United States v. Klein, supra. 

The Solicitor- General, contra. 

1. At common law, a simple charter of pardon did not re- 
store forfeited property which had already vested in the crown. 
A special clause of restitution in the charter was required for 
that purpose. Chitty on Prerogative, 102. 

2. The clause of restitution in the present case being limited 
to rights, &c., under the Constitution, does not include rights 
of property. Slaughter-House Cases, 16 Wall. 386; United States 
v. Cruikshank et al., 92 U.S. 542. 

3. At all events, without authorization by Congress, the 
President has no power, whether by a clause in a charter of 
pardon or otherwise, to render to the claimant the moneys 
derived from the sale of his property, under a decree of for- 
feiture, which have been paid into the treasury of the United 
States. 


Mr. JusTIce FIELD delivered the opinion of the court. 

The question presented for determination in this case is, 
whether the general pardon and amnesty granted by President 
Johnson, by proclamation, on the 25th of December, 1868, will 
entitle one receiving their benefits to the proceeds of his prop- 
erty, previously condemned and sold under the confiscation act 
of 1862, after such proceeds have been paid into the treasury. 

The proclamation of the President extended unconditionally 
and without reservation a full pardon and amnesty for the 
offence of treason against the United States, or of giving aid 
and comfort to their enemies, to all persons who had directly 
or indirectly participated in the rebellion, with a restoration 
of all rights, privileges, and immunities under the Constitution 
and the laws made in pursuance thereof. Some distinction 
has been made, or attempted to be made, between pardon and 
amnesty. It is sometimes said that the latter operates as an 
extinction of the offence of which it is the object, causing it 
to be forgotten, so far as the public interests are concerned, 
whilst the former only operates to remove the penalties of the 
offence. This distinction is not, however, recognized in our 
law. The Constitution does not use the word “ amnesty ;”’ and, 
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except that the term is generally employed where pardon is ex- 
tended to whole classes or communities, instead of individuals, 
the distinction between them is one rather of philological in- 
terest than of legal importance. At all events, nothing can be 
gained in the consideration of the question before us by show- 
ing that there is any difference in their operation. All the 
benefits which can result to the claimant from both pardon and 
amnesty would equally have accrued to him if the term “ pardon ” 
alone had been used in the proclamation of the President. In 
Klein’s case, this court said that pardon included amnesty. 
13 Wall. 128. 

The rights, privileges, and immunities under the Constitution 
and laws which the proclamation restored to parties embraced 
by its terms, are such as all citizens possess and enjoy. That 
instrument does not declare that any subjects of property are 
restored with reference to which such rights, privileges, and 
immunities might be invoked; nor can its language be thus 
construed without a manifest perversion of its sense. 

The effect of a pardon upon the condition and rights of its 
recipient have been the subject of frequent consideration by 
this court ; and principles have been settled which will solve 
the question presented for our determination in the case at 
bar. Ex parte Garland, 4 Wall. 333; Armstrong’s Foundry, 
6 id. 766; United States v. Padelford, 9 id. 531; United States 
v. Klein, 13 id. 128; Armstrong v. United States, id. 155; 
Pargoud v. United States, id. 156; Carlisle v. United States, 
16 id. 147; Osborn v. United States, 91 U. S. 474. A par- 
don is an act of grace by which an offender is released 
from the consequences of his offence, so far as such release 
is practicable and within control of the pardoning power, or 
of officers under its direction. It releases the offender from 
all disabilities imposed by the offence, and restores to him all 
his civil rights. In contemplation of law, it so far blots out 
the offence, that afterwards it cannot be imputed to him to pre- 
vent the assertion of his legal rights. It gives to him a new 
credit and capacity, and rehabilitates him to that extent in his 
former position. But it does not make amends for the past. 
It affords no relief for what has been suffered by the offender 
in his person by imprisonment, forced labor, or otherwise; it 
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does not give compensation for what has been done or suffered, 
nor does it impose upon the government any obligation to give 
it. The offence being established by judicial proceedings, that 
which has been done or suffered while they were in force is 
presumed to have been rightfully done and justly suffered, and 
no satisfaction for it can be required. Neither does the pardon 
affect any rights which have vested in others directly by the 
execution of the judgment for the offence, or which have been 
acquired by others whilst that judgment was in force. If, for 
example, by the judgment a sale of the offender's property has 
been had, the purchaser will hold the property notwithstanding 
the subsequent pardon. And if the proceeds of the sale have 
been paid to a party to whom the law has assigned them, they 
cannot be subsequently reached and recovered by the offender. 
The rights of the parties have become vested, and are as com- 
plete as if they were acquired in any other legal way. So, 
also, if the proceeds have been paid into the treasury, the right 
to them has so far become vested in the United States that they 
can only be secured to the former owner of the property through 
an act of Congress. Moneys once in the treasury can only be 
withdrawn by an appropriation by law. However large, there- 
fore, may be the power of pardon possessed by the President, 
and however extended may be its application, there is this limit 
to it, as there is to all his powers, — it cannot touch moneys in 
the treasury of the United States, except expressly authorized 
by act of Congress. The Constitution places this restriction 
upon the pardoning power. 

Where, however, property condemned, or its proceeds, have 
not thus vested, but remain under control of the Executive, or 
of officers subject to his orders, or are in the custody of the 
judicial tribunals, the property will be restored or its proceeds 
delivered to the original owner, upon his full pardon. The 
property and the proceeds are not considered as so absolutely 
vesting in third parties or in the United States as to be un- 
affected by the pardon until they have passed out of the juris- 
diction of the officer or tribunal. The proceeds have thus 
passed when paid over to the individual entitled to them, in 
the one case, or are covered into the treasury, in the other. 

The views here expressed have been applied in practice, it 
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is believed, by the executive departments of the government. 
In 1856, the question was submitted by the Secretary of the 
Treasury to the Attorney-General, whether, under a pardon 
of the President remitting a forfeiture to the United States, 
imposed by a judgment of a United States district court, the 
proceeds of the forfeiture deposited by the marshal in one of 
the public depositories to the credit of the United States, but 
not brought into the treasury by a covering warrant, could be 
refunded to the marshal, and through him to the party entitled, 
in execution of the remission granted by the President; and 
the Attorney-General replied, that the pardoning power was 
completely vested in the President, and did not require in its 
exercise any aid from Congress, nor could it be curtailed by 
Congress, but that, if the money had actually passed into the 
treasury, it could not be refunded without an act of Congress; 
for the Constitution itself, in the provision that “no money 
shall be drawn from the treasury but in consequence of appro- 
priations made by law,” opposed an insuperable obstacle to 
such a proceeding, and that this provision was of equal efficiency 
with the pardoning power, and operated as a restriction upon 
it. But the Attorney-General held, and so advised the Secretary, 
that, if the money had only gone into the hands of some officer 
of the government, and the right of third parties had not at- 
tached, it might be refunded. 8 Op. Att.-Gen., p. 281. As an 
instance where property acquired by a third party, whilst the 
judgment against the offender is in force, cannot be affected 
by a subsequent pardon, he cited the case of the disposition of 
a convict’s property during the time of his civil incapacity. 
The pardon does not restore the property. And, as an instance 
where a right, other than of property, acquired during the same 
period, is also unaffected, he cited the case where, by the law 
of the country, a conviction of felony operates to dissolve a 
marriage, and the innocent party contracts new bonds of matri- 
mony. The subsequent pardon does not dissolve the new bonds. 
Matter of Deming, 10 Johns. 232. 

The same views were, to some extent, applied in the recent 
ease of Osborn v. United States, supra, where proceeds of 
property, confiscated under the act of July 17, 1862, for the 
alleged treason of the claimant, remaining in the registry, were 
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ordered by the Circuit Court to be delivered to the claimant who 
had been pardoned, Mr. Justice Miller, presiding in the Circuit 
Court, holding that, until an order of distribution of the pro- 
ceeds was made, or the proceeds were actually paid into the 
hands of the party entitled, as informer, to receive them, or 
into the treasury of the United States, they were within the 
control of the court, and that no vested right to the proceeds 
had accrued so as to prevent the pardon from restoring them 
to the claimant, and impliedly holding, that, had they been thus 
paid, either to the informer or into the treasury, the right to 
them would have passed beyond the control of the court. On 
appeal, this court affirmed the decision, observing, that it was 
of the essence of a pardon that it relieved the offender from 
the consequences of his offence ; and as in that case the forfeiture 
of his property was one of those consequences, it restored the 
property to him, unless the rights of other parties had vested, 
and the power of restoration was thus gone. 

An attempt is made by counsel to give some expressions used 
in the opinion of the court a wider meaning, so as to support 
the claim here presented; but the language will not sustain 
the conclusion sought. There was no consideration of the 
effect of the pardon upon the proceeds of the forfeited property 
when paid into the treasury, but only of its effect upon those 
proceeds whilst under the control of the court in its registry. 
Any language which seemingly admits of a broader interpreta- 
tion must be restricted to the facts of the case. There was 
no intention of expressing any opinion that a pardon could do 
away with the constitutional requirement as to money in the 
treasury; whilst there, it is the property of the United States. 

There is another view of this case, which must lead to an 
affirmance of the judgment of the Court of Claims. The juris- 
diction of that court is limited to claims founded upon a law 
of Congress, or upon a regulation of an executive department, 
or upon a contract, express or implied, with the government. 
The claim here presented rests upon a supposed implied con- 
tract to pay to the claimant the money received as the proceeds 
of the forfeited property. To constitute such a contract, there 
must have been some consideration moving to the United States ; 
or they must have received the money, charged with a duty to 
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pay it over; or the claimant must have had a lawful right to 
it when it was received, as in the case of money paid by mis- 
take. But here there was no consideration moving to the 
United States; they were charged with no duty in respect to 
the money; there was no legal claim by any one to it when 
received into the treasury ; and no law since has required it to 
be paid to the claimant. There can be, therefore, no implied 
contract in the case. Judgment affirmed. 


Brown v. County oF BUENA VISTA. 


1. A court of equity will not relieve against a judgment at law where the party 
seeking its aid has been guilty of laches or fault. 

2. Whether the time which has elapsed since the discovery of the fraud, set up 
as the ground of relief, be sufficient to bar the remedy, is a question to be 
determined by the sound discretion of the court. 


APPEAL from the Circuit Court of the United States for the 
District of Iowa. 
The facts are stated in the opinion of the court. 


Mr. George G. Wright for the appellant. 
Mr. Galusha Parsons, contra. 


Mr. JUSTICE SWAYNE delivered the opinion of the court. 

This is an appeal in equity. The appellee filed the bill. 
The decree of the court below was against the appellant. 

In this court, the grounds relied upon to sustain the decree 
are, — 

That the judgment sought to be enjoined was procured by 
the fraud and conspiracy of the appellants, Jamison the county 
clerk, and Moore the county treasurer ; 

That the judgment was founded in a large part upon war- 
rants of the county, issued pursuant to a fraudulent conspiracy 
of the same parties, and in part upon warrants which were 
forged ; 

And that the payments upon the judgment were procured 
to be made by the fraudulent misrepresentations of Langdon 
and Brown, through their attorney. 
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On the 6th of September, 1865, Jamison acknowledged ser- 
vice of mesne process in the case in which the judgment was 
recovered. It is not denied that the acknowledgment rendered 
the service sufficient in point of law, and warranted the court in 
giving the judgment, if the fraud and conspiracy charged had 
no existence. The allegations of the bill casting the imputa- 
tion are explicitly met and denied by the answers. This put 
the burden of establishing them upon the complainant. There 
is no proof whatever in the record upon the subject. 

The judgment was rendered by default in the Circuit Court 
of the United States for the District of Iowa, on the 25th of 
October, 1865, in favor of Langdon, against the county, for 
$6,259.32. It was founded upon county warrants. Five of 
them were for the sum of $1,000 each. The residue were for 
smaller sums, amounting in the aggregate to less than $500. 
There is proof tending to show such warrants had been issued 
fraudulently to a very large amount, and there is some proof 
that the name of William S. Lee upon some of the smaller 
warrants included in the judgment is not in his handwriting. 
By whom it was written is not shown. 

It appears, also, that warrant No. 86, for $1,000, embraced 
in the judgment, was subsequently abstracted from the clerk’s 
office. When the testimony was taken, it was in the hands of 
a person in Vermont. As it was clearly thus put in circula- 
tion when overdue, the county can sustain no injury from it. 
A transcript of the judgment, pursuant to the law of Iowa, was 
filed in the clerk’s office of the District Court for the county 
on the 29th of January, 1866. Moore and Jamison left the 
county in October, 1866. After their departure, the sheriff, 
with process, made search for the record of the proceedings of 
the supervisors, and for the county seal. Neither was found. 
When last heard from, Jamison was reported to have died in 
Texas. Moore was said to be living somewhere in the interior 
of New York. His testimony was not taken by either party. 

That fraud was perpetrated as to the issuing of warrants by 
Jamison is very probable, and it may be that it extended to the 
warrants here in question. 

But however this may be, there is no proof of any thing 
wrong on the part of Brown or Langdon. Brown was exam- 
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ined, cross-examined, and re-examined, as a witness. He testi- 
fies, that, having sent the transcript of the judgment to the 
county to be filed, and getting no answer, he went there to see 
that it was done. This brought him into contact with Jamison, 
and he thinks he saw a man of the name of Moore. He says 
he never saw them at any other time, and never had any other 
communication with either of them. There is no other evi- 
dence upon the subject. 

The counsel of Brown appeared before the supervisors on the 
5th of September, 1870, and asked that action be taken for the 
payment of the judgment, and stated that it was rendered upon 
warrants of the county. 

The supervisors thereupon imposed a tax, accordingly, for the 
year 1870. A like tax was imposed on the 5th of September, 
1871, for that year. Under these assessments there was paid 
upon the judgment, on the 20th of June, 1871, the sum of 
$1,603.01, and on the 15th of May, 1872, $1,282.60. There is 
still in the hands of the county treasurer, arising from these 
assessments, the further sum of $1,892.45, applicable in the 
same way. In this connection, also, we find nothing in the 
case affording the slightest ground for any imputation upon 
the counsel who appeared before the supervisors in behalf of 
Brown, or upon Brown himself. 

The power of a court of equity to relieve against a judgment, 
upon the ground of fraud in a proceeding had directly for that 
purpose, is well settled. 

The power extends also to cases of accident and mistake. 
But such relief is never given upon any ground of which the 
complainant, with proper care and diligence, could have availed 
himself in the proceeding at law. Jn all such cases he must be 
without fault or negligence. If he be not within this category, 
the power invoked will refuse to interfere, and will leave the 
parties where it finds them. Laches, as well as positive fault, 
is a bar to such relief. Duncan v. Lyon, 3 Johns. (N. Y.) 
Ch. 351; Marine Insurance Co. v. Hodgson, T Cranch, 332; 
Story, Eq. Jur., sects. 894-896; Bigelow on Estoppel, 151 ; 
Freeman on Judgments, sects. 486, 489, 490, 495. 

Passing by without remark the filing of the transcript in the 
office of the county clerk, it is clear that on the 5th of Septem- 
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ber, 1871, the supervisors were expressly notified of the exist- 
ence of the judgment, and for what it was recovered. Notwith- 
standing the large amount of spurious warrants known to have 
been issued, it does not appear that those officers thereupon 
inquired, retained counsel, or did any thing else to procure in- 
formation touching the warrants upon which the judgment was 
founded. 

On the contrary, upon the same day, they imposed a tax for 
the payment of the judgment; and on the same day, one year 
later, the second levy was ordered for the same purpose. It 
appears they retained counsel at their session, in June, 1871, 
and, that upon searching in the proper clerk’s office at Des 
Moines, the warrants in question could not be found. The 
search was made several times, with the same result. The 
counsel apprised the supervisors of the fact, and advised them 
that nothing could be done without the warrants. When this 
announcement was made does not appear; but the evidence 
shows that in the same month of June in which he was retained 
the first payment was made upon the judgment. The second 
payment was made a year later. The warrants were found in 
the proper office in the fall of 1872, partly through the efforts 
of the counsel of Brown, who thereupon notified the counsel of 
the supervisors, and the warrants were placed in the hands of 
the latter. The bill was not filed until at least half a year 
later. 

The Statute of Limitations of Iowa of five years, perhaps, does 
not apply, because the fraud, if it existed, was not known sufli- 
ciently early. The statute could run only from the time of the 
discovery. But a court of equity applies the rule of laches ac- 
cording to its own ideas of right and justice. Every case is 
governed chiefly by its own circumstances. Whether the time 
the negligence has subsisted is sufficient to make it effectual is 
a question to be resolved by the sound discretion of the court. 
Sullivan v. Portland ¢ Kennebec Railroad Co., 94 U. 8. 806. 

The facts in this connection to which we have adverted are 
entitled to grave consideration. 

* Nothing can call forth ” —a court of equity —“ into activity 
but conscience, good faith, and reasonable diligence. Where 
these are wanting, the court is passive, and does nothing. 








Oct. 1877.] ContTINENTAL ImpROVEMENT Co. v. STEAD. 161 


Laches and neglect are always discountenanced, and, therefore, 
from the beginning of this jurisdiction there was always a limi- 
tation of suits in this court.” Smith v. Clay, Amb. 645. See 
also Story, Eq. Jur., sect. 1520 a; 94 U.S., supra; Sample v. 
Barnes, 14 How..70; Walker et al. v. Robbins et al., id. 584; 
Creath’s Administrator v. Simms, 5 id. 192; Bateman v. Willoe, 
1 Sch. & Lef. 201; Murray v. Graham, 6 Paige (N. Y.), Ch. 
622; Callaway v. Alexander, 8 Leigh (Va.), 114; Powell v. 
Stewart, 17 Ala. 719; Riddle v. Barker, 13 Cal. 295. 

The law of laches, like the principle of the limitation of ac- 
tions, was dictated by experience, and is founded in a salutary 
policy. The lapse of time carries with it the memory and life 
of witnesses, the muniments of evidence, and other means of 
proof. The rule which gives it the effect prescribed is neces- 
sary to the peace, repose, and welfare of society. A departure 
from it would open an inlet to the evils intended to be ex- 
cluded. 

Upon the whole case, we are of the opinion that the county is 
not entitled to the relief sought. 


Decree reversed and cause remanded, with directions to dismiss 
the bill. 





CONTINENTAL IMPROVEMENT COMPANY v. STEAD. 


1. Travellers upon a common highway which crosses a railroad upon the same 
level, and the railroad company running a train, have mutual and reciprocal 
duties and obligations; and, although the train has the right of way, the 
same degree of care and diligence in avoiding a collision is required from 
each of them. 

2. That right does not, therefore, impose upon such a traveller the whole duty of 
avoiding a collision, but is accompanied with and conditioned upon the duty 
of the train to give due and timely warning of its approach. 

8. The degree of diligence to be used on either side is such as a prudent man 
would exercise under the circumstances of the case in endeavoring fairly to 
perform his duty. 

4. It belongs to the judge to exercise discretion as to the style and form in which 
he expounds the law and comments upon the facts. His duty is discharged 
if his instructions to the jury correctly state, although not in the ipsissima 
verba of counsel, the whole law applicable to the case. 


Error to the Circuit Court of the United States for the 
District of Indiana. 
VOL. V. ll 
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The facts are stated in the opinion of the court. 

Submitted on printed arguments by Messrs. Hughes, O’ Brien, 
§ Smiley for the plaintiff in error, and by Mr. J. J. Coombs, 
contra. 


Mr, JUSTICE BRADLEY delivered the opinion of the court. 

This is a case of collision near the village of Lima, in La 
Grange County, Indiana, between a train of passenger cars of 
the plaintiff in error and the wagon of the defendant in error. 
The latter brought the action below to recover the damages 
done to himself and his wagon, and recovered a verdict. The 
present writ of error is brought to review the instructions given 
by the court to the jury on the trial. The case, as appears by 
the bill of exceptions, was substantially as follows: The col- 
lision occurred in a cut about five feet in depth, in which the 
wagon-road crossed the railroad on a level therewith nearly at 
right angles, descending to it on each side by an excavation. 
The train was a special one, coming from the north, and did 
not stop at the station, which was four hundred or five hun- 
dred feet north of the crossing, and none of the regular trains 
were due at that time, although special trains were occasion- 
ally run over the road. The plaintiff was going east, away 
from the village, following another wagon, and in approach- 
ing the railroad track could not see a train coming from 
the north, by reason of the cut and intervening obstructions. 
There was evidence tending to show that the plaintiff, though 
he looked to the southward (from which direction the next 
regular train was to come), did not look northwardly ; that his 
wagon produced much noise as it moved over the frozen ground ; 
that his hearing was somewhat impaired; and that he did not 
stop before attempting to cross the track; also, evidence tend- 
ing to show that the engineer in charge of the train used all 
efforts in his power to stop it after he saw the plaintiff's wagon 
on the track. The evidence was conflicting as to whether the 
customary and proper signals were given by those in charge of 
the locomotive, and as to the rate of speed the train was run- 
ning at the time, some witnesses testifying that it was at an 
unusual and improper rate, and others the contrary. 

The counsel for the railroad company requested the court to 
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adopt certain specific instructions, to the general effect that the 
plaintiff should have looked out for the train, and was charge- 
able with negligence. in not having done so; that there was 
nothing peculiar in the crossing to forbid as high a rate of speed 
as would be proper in the case of other important highways; 
that an engineer is not bound to look to the right or left, but 
only ahead on the line of the railway, and has a right to expect 
that persons and teams will keep out of the way of the loco- 
motive; and that it is the duty of those crossing the railroad 
to listen and look both ways along the railroad before going on 
it, and to ascertain whether a train is approaching or not. 

The judge refused to adopt the instructions framed by counsel, 
but charged, in effect, as follows: that both parties were bound 
to exercise such care as, under ordinary circumstances, would 
avoid danger; such care as men of common prudence and in- 
telligence would ordinarily use under like circumstances; that 
the amount of care required depended on the risk of danger; 
that, where the view was obstructed so that parties crossing the 
railroad could not see an approaching train, the exercise of 
greater care and caution was required on both sides; as well 
on the part of those having the management of the train as of 
those crossing the railroad; that the former should approach 
the crossing at a less rate of speed, and use increased diligence 
to give warning of their approach; and, if the train was a 
special one, it was still more incumbent upon them in going 
through such a place to slacken their speed and sound the 
whistle and ring the bell, than if the train were running on 
regular time ; and, on the other hand, that the party crossing 
with a team should proceed with more caution and circum- 
spection than if the crossing were in an open country, and not 
venture upon the track without ascertaining that no train was 
approaching, or at least without using the means that common 
prudence would dictate to ascertain such fact; but that, if a 
train were not a regular one, no train being due at the time, 
the same degree of caution would not be expected on his part 
as if it were a regular train-and on usual time. In short, the 
judge charged that the obligations, rights, and duties of railroads 
and travellers upon highways crossing them are mutual and 
reciprocal, and no greater degree of care is required of the one 
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than of the other. He further charged, that the plaintiff could 
not have a verdict unless the persons in charge of the train were 
guilty of negligence or want of due care, and unless the plain- 
tiff himself were free from any negligence or carelessness which 
contributed to the injury. The evidence of the case was fairly 
submitted to the jury in the light of the principles thus an- 
nounced. 

This is the general scope of the charge; and we think it is 
in accordance with well-settled law and with good sense. If 
a railroad crosses a common road on the same level, those travel- 
ling on either have a legal right to pass over the point of cross- 
ing, and to require due care on the part of those travelling on 
the other, to avoid a collision. Of course, these mutual rights 
have respect to other relative rights subsisting between the 
parties. From the character and momentum of a railroad train, 
and the requirements of public travel by means thereof, it can- 
not be expected that it shall stop and give precedence to an 
approaching wagon to make the crossing first: it is the duty 
of the wagon to wait for the train. The train has the prefer- 
ence and right of way. But it is bound to give due warning 
of its approach, so that the wagon may stop and allow it to 
pass, and to use every exertion to stop if the wagon is inevita- 
bly in the way. Such warning must be reasonable and timely. 
But what is reasonable and timely warning may depend on 
many circumstances. It cannot be such, if the speed of the 
train be so great as to render it unavailing. The explosion of 
a cannon may be said to be a warning of the coming shot; but 
the velocity of the latter generally outstrips the warning. The 
speed of a train at a crossing should not be so great as to render 
unavailing the warning of its whistle and bell; and this caution 
is especially applicable when their sound is obstructed by winds 
and other noises, and when intervening objects prevent those 
who are approaching the railroad from seeing a coming train. 
In such cases, if an unslackened speed is desirable, watchmen 
should be stationed at the crossing. 

On the other hand, those who are crossing a railroad track 
are bound to exercise ordinary care and diligence to ascertain 
whether a train is approaching. They have, indeed, the great- 
est incentives to caution, for their lives are in imminent danger 
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if collision happen; and hence it will not be presumed, with- 
out evidence, that they do not exercise proper care in a particu- 
lar case. But notwithstanding the hazard, the infirmity of the 
human mind in ordinary men is such that they often do manifest 
a degree of negligence and temerity entirely inconsistent with 
the care and prudence which is required of them, — such, namely, 
as an ordinarily prudent man would exercise under the circum- 
stances. When such is the case, they cannot obtain reparation 
for their injuries, even though the railroad company be in fault. 
They are the authors of their own misfortune. These proposi- 
tions are so indisputable, that they need no reference to authori- 
ties to support them. We think the judge was perfectly right, 
therefore, in holding that the obligations, rights, and duties 
of railroads and travellers upon intersecting highways are mutual 
and reciprocal, and that no greater degree of care is required 
of the one than of the other. For, conceding that the railway 
train has the right of precedence of crossing, the parties are 
still on equal terms as to the exercise of care and diligence in 
regard to their relative duties. The right of precedence referred 
to does not impose upon the wagon the whole duty of avoiding 
a collision. It is accompanied with, and conditioned upon, the 
duty of the train to give due and timely warning of approach. 
The duty of the wagon to yield precedence is based upon this 
condition. Both parties are charged with the mutual duty 
of keeping a careful lookout for danger; and the degree of 
diligence to be exercised on either side is such as a prudent 
man would exercise under the circumstances of the case in 
endeavoring fairly to perform his duty. The charge of the 
judge was in substantial accordance with these views. 

The mistake of the defendant’s counsel consists in seeking 
to impose upon the wagon too exclusively the duty of avoiding 
collision, and to relieve the train too entirely from responsibility 
in the matter. Railway companies cannot expect this immunity 
so long as their tracks cross the highways of the country upon 
the same level. The people have the same right to travel on 
the ordinary highways as the railway companies have to run 
trains on the railroads. 

Perhaps some of the abstract propositions of the defendant's 
counsel contained in the instructions asked for, based on the 
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facts assumed therein, if such facts were conceded, or found in 
a special verdict, would be technically correct. But a judge 
is not bound to charge upon assumed facts in the ipsissima verba 
of counsel, nor to give categorical answers to a juridical catechism 
based on such assumption. Such a course would often mislead 
the jury instead of enlightening them, and is calculated rather 
to involve the case in the meshes of technicality, than to pro- 
mote the ends of law and justice. It belongs to the judicial 
office to exercise discretion as to the style and form in which 
to expound the law and comment upon the facts. If a judge 
states the law incorrectly, or refuses to state it at all, on a point 
material to the issue, the party aggrieved will be entitled to a 
new trial. But when he explains the whole law applicable to 
the case in hand, as we think was done in this case, he cannot 
be called upon to express it in the categorical form, based upon 
assumed facts, which counsel choose to present to him. See 
Mills v. Smith, 8 Wall. 27; Nudd v. Burrows, 91 U.S. 426. 

An examination of some of the principal instructions asked 
for by the defendant’s counsel will furnish an illustration of 
the propriety of these views. The court was asked to instruct 
the jury as follows : — 


“ The uncontradicted testimony in this case shows that the plain- 
tiff was acquainted with the character of this crossing; that he 
had frequently travelled it, and on some previous occasions had 
stopped to look and listen before going upon the track; that upon 
this occasion he went with his team and wagon upon the track with- 
out taking any precaution to ascertain whether a train was coming 
from the north or not; that he did not even turn his face north- 
ward along the track in the direction from which the train was 
coming until it was too late for him to stop or turn back; that 
his wagon was making considerable noise as it moved over the 
frozen ground ; that his hearing was to some extent impaired, but 
he did not stop to listen before going upon the track. 

“Upon this state of facts the plaintiff is chargeable with such 
negligence contributing to the accident as deprives him of any right 
of action.” 


Now, although the case may have been so clear of other evi- 
dence than that stated in the proposed instruction, as that the 
judge (had he seen fit) might have adopted it as a statement 
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of the ultimate facts, yet he was not bound to do so, but was 
entirely justifiable in stating the law, as he did, in a more gen- 
eral form, namely : — 


“Tt is left as a question of fact for you [the jury] to say whether 
he [the plaintiff] was guilty of carelessness from the evidence. He 
was required to exercise that degree of prudence, care, and caution 
incumbent upon a person possessing ordinary reason and intelligence 
under the special circumstances of the case, having regard to the 
particular character of the crossing and the difficulty of seeing a 
train approaching from the north. The fact that his hearing was 
somewhat impaired would not exempt him from the necessity of 
using the care required of persons in possession of their ordinary 
senses or faculties. A person suffering under such an infirmity 
should use more diligently his other faculties. If the place was 
dangerous and the approach to it by a train obscured, he should 
have proceeded with more caution and circumspection than if the 
crossing were in an open country; and not ventured upon the track 
without ascertaining that no train was approaching, or at least with- 
out the use of the means that common prudence would dictate to 
ascertain such fact. But as this was not a regular train, or on usual 
time, the same degree of caution would not be required on his part 
or such as if it were a regular train and on usual time.” 


And further on: — 


“Tt is shown by the evidence, and not disputed, that plaintiff 
was accustomed to pass this crossing, and may be presumed to know 
and be acquainted with the usual rate of speed with which the 
trains passed this crossing, and, if this train was not moving at a 
greater rate, he should be held as bound to exercise such care and 
caution as to avoid collision with such trains moving at usual rates 
and times ; so that, unless you find that the train was moving at an 
unusual and unreasonable rate of speed, you would be warranted in 
finding the plaintiff was guilty of negligence which contributed to 
the injury, and hence not entitled to recover.” 


The facts assumed in the instruction proposed depended on 
the evidence, and did not by any means comprise all the facts 
bearing upon the question ; and, aside from the discretion which, 
as we have stated, may be exercised by the judge, we think he 
did quite right in this instance, after stating the law to the jury, 
in submitting the evidence to their consideration. 
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Another instruction asked for was as follows : — 


“Tt is the duty of every one approaching with his wagon and 
team along a highway to the crossing of a steam railroad to listen 
and to look both ways along the railroad before going upon it. If 
by reason of the character of the ground or other obstructions, or 
if by reason of a defect in his sense of sight or of hearing, he can- 
not determine with certainty whether or not a train of cars is ap- 
proaching without stopping, and, if necessary, going in advance of 
his team to examine, it is his duty to do so. If in such case he goes 
upon the track without taking such precaution, he does so at his 
own peril, and cannot recover if injury results.” 


Here is no assumption of facts as in the previous instruction ; 
but it states the duty of persons approaching a railroad with 
wagons and teams in a more absolute and unqualified form than 
we think admissible. It states such duty with the rigidity of 
a statute, making no allowance for modifying circumstances 
or for accidental diversion of the attention, to which the most 
prudent and careful are sometimes subject; and assuming, in 
effect, that the duty of avoiding collision lies wholly, or nearly 
so, on one side. We think that the qualified form in which 
the duty of travellers, on highways in approaching a railroad 
was stated by the judge in his charge, as applicable to the evi- 
dence and circumstances of this case, was all that could be justly 
required by the defendants. Judgment affirmed. 


RAILROAD COMPANY v. HECHT. 


1. A statute which prescribes a mode of serving process upon railroad companies 
different from that provided for in a charter previously granted to a partic- 
ular company, does not impair the obligation of the contract between such 
company and the State. 

2. The power of a State to regulate the forms of administering justice is an inci- 
dent of sovereignty, and its surrender is never to be presumed. 

8. As against the government, the word “shall,” when used in statutes, is to be 
construed as “may,” unless a contrary intention is manifest. 


Error to the Supreme Court of the State of Arkansas. 
The Cairo and Fulton Railroad Company having been sued 
in the Circuit Court of Clay County, Arkansas, service was had 
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on the tenth day of September, 1873, by leaving a copy of the 
summons with a clerk of the company. 

Judgment was rendered by default. A motion was subse- 
quently made to set the default aside, on the ground that there 
had been neither legal service upon nor appearance by the com- 
pany. This motion having been overruled, the company ap- 
pealed to the Supreme Court of the State, where the judgment 
below was affirmed. The company then brought the case here. 

The company was incorporated by an act of the legislature 
of Arkansas, approved Jan. 12, 1853. 

The thirteenth section of that act provides as follows: — 


“This act shall be deemed a public act, and shall be favorably 
construed for all the purposes therein expressed and declared in all 
courts and places whatever, and shall be in force from and after its 
passage: Provided, that all the rights, privileges, immunities, and 
franchises contained in the charter granted at this session of the 
legislature of this State to the Mississippi Valley Railroad Com- 
pany, not restricting or inconsistent with this act, are hereby ex- 
tended to and shall form a part of this incorporation as fully as if 
the same were inserted herein.” 


The charter of the Mississippi Valley Railroad Company 
was granted by an act approved Jan. 12, 1853, the twenty-fourth 
section of which provides that “ process on said company shall 
be served on the president by leaving a copy to his address, at 
the principal office of the corporation, in the hands of any of 
its officers.” 

An act passed in 1868 provides that “where the defendant 
is a corporation, created by the laws of this State, the service 
of the summons may be upon the president, mayor, chairman 
of the board of trustees, or other chief officer; or. if its chief 
officer is not found in the county, upon its cashier, treasurer, 
secretary, clerk, or managing agent.” 

It will be seen that service in this case was made pursuant 
to the latter act, and not to the provisions of the charter. 

The company here assigns for error that its charter constitutes 
a contract between it and the State, and that the subsequent 
act under which the process was served impairs the obligation 
of the contract, and is therefore in violation of sect. 10, art. 1, 
of the Constitution of the United States. 
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Mr. U. M. Rose for the plaintiff in error cited Oliver v. 
Memphis Railroad Co., 30 Ark. 129; St. Louis Railroad Co. v. 
Loftin, id. 693 ; Bronson v. Kinzie, 1 How. 311; Commonwealth 
v. United States Bank, 2 Ashm. (Pa.) 349; Aurora Turnpike 
Co. v. Holthouse, 7 Ind. 59; Powell v. Sammons, 31 Ala. N. s. 
552; Cairo ¢ Fulton Railroad Co. v. Turner, 31 Ark. 494. 

No counsel appeared for the defendants in error. 


Mr. CHIEF JUSTICE WAITE delivered the opinion of the 
court. , 

The single question presented by this record is whether a 
statute which prescribes a mode of service of judicial process 
upon the Cairo and Fulton Railroad Company, different from 
that provided for in its charter, is void because it impairs the 
obligation of a contract. The regulation of the forms of admin- 
istering justice by the courts is an incident of sovereignty. The 
surrender of this power is never to be presumed. Unless, there- 
fore, it clearly appears to have been the intention of the legisla- 
ture to limit its power of bringing this corporation before its 
judicial tribunals to the particular mode mentioned in the char- 
ter, the subsequent legislation upon that subject was not invalid. 
The provision of the charter relied upon is in these words : “ Pro- 
cess on said company shall be served on the president by leaving 
a copy to his address, at the principal office of the corporation, 
in the hands of any of its officers. The said corporation shall 
have power to establish a principal office at such place as they 
may see fit, and the same to change at pleasure.” As against 
the government, the word “ shall,” when used in statutes, is to 
be construed as “ may,” unless a contrary intention is manifest. 
Here no such intention appears. The largest latitude is given 
the company in respect to the location of its principal office ; 
and it can hardly be supposed that the legislature meant to 
deprive itself of the power of providing another mode of service, 
if that specified was found to be inconvenient or unwise. The 
provision is one which evidently belongs to remedies against 
the corporation, and not to the grant of rights. As to remedies, 
it has always been held that the legislative power of change 
may be exercised when it does not affect injuriously rights 
which have been secured. Sturgess v. Crowninshield, 4 W heat. 
122. Judgment affirmed. 
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INSURANCE COMPANY v. LANIER. 


1. A bill of exceptions, allowed and signed or sealed by the judge, is the only 
mode by which his rulings during the progress of a trial, or his charge to 
the jury, can be rendered a part of the record. 

2. The provisions of the Code of Georgia are in harmony with this rule. 


ERROR to the Circuit Court of the United States for the 
Southern District of Georgia. 

The facts are stated in the opinion of the court. 

Mr. Philip Phillips and Mr. William H. Phillips for the 
plaintiff in error. 


Mr. Julian Hartridge and Mr. Rufus E. Lester, contra. 


Mr. JUSTICE STRONG delivered the opinion of the court. 

After careful consideration, we are all of opinion that the 
record contains nothing upon which the assignments of error 
can be based. The plaintiff in error complains that certain 
evidence was improperly admitted, and that incorrect instruc- 
tion was given to the jury; but the record does not show that 
any exception was saved to the admission of evidence or to 
the charge of the court. No bill of exceptions appears to have 
been made up or signed. It is true that in the transcript sent 
up to us it is stated that at the trial objection was made to the 
reception of certain testimony of witnesses, that the objection 
was overruled, and that the defendant then and there excepted 
to such ruling of the court, and assigned errorthereon. So the 
transcript states that the judge gave substantially certain in- 
struction to the jury, and adds, “to which portion of said 
charge said defendant then and there excepted, and assigned the 
same as error.” But, even if the facts occurred as certified by 
the clerk, his statement that they occurred does not bring them 
upon the record so as to make them the subject of review. There 
is but one mode of bringing upon the record and making a part 
of it the rulings of a judge during the progress of a trial, or 
his charge to the jury, and that is by a bill of exceptions 
allowed and sealed or signed by the judge. It is true that in 
the hurry of the trial the bill is not often reduced to form and 
sealed or signed. Generally an exception is only noted by the 
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judge at the time claimed, and it is subsequently drawn up ; but it 
is not a bill of exceptions until it has been sealed, or, as is now 
sufficient, signed. The sealing or signature of the judge is 
essential for its authentication ; and it has been ruled that the 
judge’s notes do not constitute a bill of exceptions. They are 
but memoranda from which a formal bill may afterwards be 
drawn upand sealed. Pomeroy v. The Bank of Indiana, 1 Wall. 
592. There it was said, “ When exceptions are taken to the 
ruling of the court, in the course of a trial, to the jury, such an 
entry is frequently made in the minutes of the case, or of the 
presiding justice, as evidence of the fact, and as a means of pre- 
serving the rights of the party in case the verdict should be 
against him, and he should desire to have the case re-examined 
in the appellate tribunal ; but it was never supposed that such 
an entry could be of any benefit to the party unless he season- 
ably availed himself of the right to reduce the same to writing, 
and took proper measures to have the bill of exceptions sealed 
by the judge presiding at the trial, or, in other words, such an 
entry in the minutes can only be regarded as evidence of the 
right of the party seasonably to demand a bill of exceptions ; 
but it is not the same thing, and it has never been so considered 
an the Federal courts. And again: “ Unless an exception is 
reduced to writing and sealed by the judge, it is not a bill of 
exceptions, within the meaning of the statute authorizing it, 
and it does not become part of the record.” No such bill is 
found in the present case. Where the memoranda of excep- 
tions appearing in the transcript came from does not appear. 
They are not even stated to be on the minutes or the judge’s 
notes. 

The verdict was returned, and the judgment was signed on 
the 14th of November, 1874. The transcript exhibits a paper 
dated Nov. 19, 1874, called an assignment of error, signed by 
the attorney of the insurance company, and filed on that 
day, setting forth that in the foregoing record and proceedings 
various errors appeared, and describing them. The paper ap- 
pears to have been served on the plaintiffs’ attorney, and on 
the same day it was indorsed “exceptions overruled. John 
Erskine, judge.” ‘For what purpose the paper was prepared 
does not clearly appear. Perhaps it was in aid of a motion 
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for a new trial, or it was intended as preparation for a writ 
of error, probably the latter. But it is impossible to regard 
it as a bill of exceptions taken or noted at the trial. It 
refers to no exceptions then taken. On the contrary, while 
it refers to objections alleged to have been made at the trial, 
and assigns overruling them as error, it states that the de- 
fendant now (Nov. 19) assigns the same as error, and excepts 
thereto. : 

We find nothing in the code of Georgia that aids the plain- 
tiffs in error. The only provision that is of any importance 
as bearing upon the subject is the following: “ At any stage of 
the cause either party may file his exception, and, if the same 
be certified or allowed, it shall be entered of record in the cause ; 
and should the case, at its final determination, be carried by 
writ of error to the Supreme Court, error may be assigned upon 
such bill of exceptions.” This does not differ substantially 
from the provisions of the Statute of Westminster, 13 Edw. I. 
c. 31. The exception must be certified or allowed as well as 
filed, and it is the signature or seal of the judge that certifies or 
allows it. 

We are, therefore, reluctantly brought to the conclusion that 
the record of this case exhibits nothing that justifies the assign- 
ments of error. Judgment affirmed. 


BLounT v. WINDLEY. 


1. When no rights of third parties interfere, the extent to which mutual obliga- 
tions may be set off against each other, and the mode of doing it, are wholly 
subject to legislative control. 

2. A statute, therefore, as that of North Carolina, passed after the bank or its 
commissioner had obtained a judgment, which authorizes the defendant 
to set off against it the circulating notes of the bank which he procured 
after the judgment, is, as between him and the bank or its commissioner, 
valid, and does not impair the obligation of the contract sued on, or of the 
judgment. 

8. But if the rights of either creditors of the bank, or other parties interested 
in the judgment, were such that they could exact payment of the judg- 
ment in lawful money, the case would be different. 


ERROR to the Supreme Court of the State of North Carolina. 
The facts are stated in the opinion of the court. 
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Mr. Joseph J. Davis for the plaintiff in error. 
Mr. Samuel F. Phillips, contra. 


Mr. JUSTICE MILLER delivered the opinion of the court. 

Under a statute of North Carolina, passed March 12, 1866, 
to enable the banks of the State to close their business, the 
plaintiff in error was, by a decree of the proper State court, in 
the fall of that year, appointed commissioner of the Bank of 
Washington ; and all the real and personal property and choses 
in action of the bank were by the decree vested in said commis- 
sioner for the benefit of those creditors of the bank who should 
prove their debts within twelve months. As such commis- 
sioner, Blount sued and recovered against the defendant in 
error a judgment on a note given to the bank for borrowed 
money, on which he was surety. This was in November, 1867. 
The defendant subsequently procured the circulating notes of 
the bank, and tendered them in payment of the judgment to 
plaintiff, who refused to accept them. He then deposited them 
with the clerk of the court in which the judgment was ren- 
dered, who received them, not in payment, but subject to the 
order of the court. 

A motion for new trial in the original suit remained undecided 
until the spring term, 1872. At the next term of the court 
after this, the defendant, on due notice, moved the court to 
have these notes applied in payment of the judgment, and 
satisfaction of that judgment entered on the record; which 
motion was granted, and the order made. From this order 
plaintiff appealed to the Supreme Court of the State, which 
affirmed the judgment of the court below; and he thereupon 
sued out the present writ of error. 

Two grounds are relied upon in this court to reverse that 
judgment : — 

1. That plaintiff had a right, under the Constitution and 
laws of the United States, to have his judgment paid in coin 
or legal-tender notes, and nothing else. 

2. That certain statutes of North Carolina under which the 
defendant was allowed to set off the notes of the bank in satis- 
faction of the judgment are void, because they impair the obli- 
gation of his contract. 
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We will consider the last ground first, because, if these 
statutes are valid and authorized the judgment of the court, 
then the other objection is also answered; for, if the defend- 
ant had the right to pay or set off these notes in satisfac- 
tion of the judgment, the plaintiff did not have the right to 
exact payment exclusively in legal-tender money of the United 
States. 

The following acts and parts of acts are those relied on to 
justify the order of the court in this case. 


Act of Aug. 22, 1868: — 


“The General Assembly of North Carolina do enact, that where 
any note or bond has been, or may hereafter be, given as a renewal 
of any debt or demand due or payable to any bank in this State, 
whose charter bears date prior to the twentieth day of May, 1861, 
the bills of said bank shall be a legal set-off to such note or bond, 
without regard to whether such note or bond be made payable to 
said bank or to some other party; and the bills of such bank may 
be offered, and shall be received, to sustain the plea of set-off to 
any suit brought upon such note or bond in any court of this State, 
whether such note or bond be made payable to such bank or to any 
other party.” 


Sects. 1 and 4 of an act approved March 17, 1869:— 


“Sxor. 1. The General Assembly of North Carolina do enact, 
that an act entitled ‘An Act to make bank-bills a set-off” ratified 
the twenty-second day of August, a.p. 1868, be so amended as 
to apply to judgments and executions which may have been ob- 
tained on any debt due any of the banks mentioned in the afore- 
said act.” 


“Secr. 4. The remedy under this act may be by plea of set-off, 
or by injunction, as the case may require.” 


By a statute passed in December of the same year, it was 
made “ the duty of every court in the State, upon proof that 
such bills have been delivered or tendered and refused in satis- 
faction of such judgments to the nominal amounts thereof, to 
cause an entry of satisfaction of such judgments to be entered 
of record in the court wherein the same were recovered.” 

The proposition of plaintiff in error is, that, when he recovered 
the judgment against the defendant, he had a right to exact 
and receive in payment of that judgment gold or silver coin, or 
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the legal-tender treasury notes of the United States, and that 
defendant had no right to pay him in any thing else; that the 
judgment was a contract, and the obligation of it is impaired 
by the statute which authorizes payment in something else. 
It is undoubtedly true, in some sense and for some purposes, 
that a judgment has been treated and considered as a contract ; 
and we are not disposed to deny that the judgment in this 
case is evidence of a contract. But the judgment is only a 
contract because it is evidence of a debt or obligation on the 
part of defendant due to plaintiff. The judgment itself presup- 
poses, and is founded on, some antecedent obligation or con- 
tract, and is only a higher evidence of that contract, because it 
now has the sanction of the judicial determination of its validity 
and amount by a court of law. The essential nature and char- 
acter of the contract remains unchanged; and, in deciding how 
far it may be affected by legislation, we must look mainly to 
the original contract. 

It may be assumed that all debts not solvable by their terms 
in something else are prima facie payable in legal-tender money, 
as ascertained by the acts of Congress. And this is true whether 
the contract be express or implied, and whether it exist in parol, 
or in a promissory note, or ina judgment. Notwithstanding this 
general rule, it is a principle of long standing in all systems of 
jurisprudence that one debt or obligation may be set off or coun- 
terbalanced against another, so that while the obligation of both 
is recognized, both are satisfied in law and discharged without 
the payment of any money on either; and this is done by the 
courts without the consent of the party and against his will. 
This doctrine of set-off in the English law originally could only 
be called into operation by a defendant who, when sued on an 
obligation of his own, should by a distinct plea claim a set-off 
of some demand which he had against the plaintiff of a similar 
character. But this original statutory doctrine of the right 
of set-off has been modified, enlarged, and extended in many 
ways. 

1. The courts of common law have long established the prin- 
ciple of set-off as applicable to mutual judgments in the same 
court. And it is said that this power of setting off judgments 
not only in the same court, but in different courts, did not 
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depend upon the statutes of set-off, but upon the general juris- 
diction of the court over its suitors. See Barker v. Braham, 
2 Bl. R. 869; Mitchell v. Oldfield,4'T. R. 123; 3 Caines’s Cases, 
190. In Simpson v. Hart, 1 Johns. (N. Y.) Ch. 91, Chancellor 
Kent refused to set off one judgment against another although 
the case was otherwise made out, because the jurisdiction was 
ample at law, and the application had been first made there 
and denied. See also Simpson v. Huston, 14 Tex. 481. 

2. This remedy has been very much extended in equity 
where the insolvency of the judgment plaintiff, his non-residence 
within the jurisdiction of the court, the fact that the mutual 
obligations have grown out of the same transaction, and many 
other purely equitable considerations, have been held to author- 
ize the setting off of many classes of obligations held by the 
defendant, against a judgment duly recovered against him in 
a court of law. Merrill v. Souther, 6 Dana (Ky.), 805; Simp- 
son Vv. Hart, 1 Johns. (N. Y.) Ch. 91; Palmateer v. Meredith, 
4 Mar. J. J. (Ky.) 74; Davis v. Milburn, 8 Clarke (Iowa), 163 ; 
T How. 279. 

It will be thus seen that, independent of statutes, the courts 
have long exercised the power of extinguishing judgments by 
compelling the plaintiff to receive something else than money in 
satisfaction thereof. It is true that, where this power has been 
exercised under the statutory or equity power of the court, it 
has been generally, perhaps universally, limited to cases where 
the defendant held the claim which he presents for set-off at 
the time the suit was brought in which he proposes the set-off. 
But undoubtedly there may be cases in which a claim coming 
to the ownership of the judgment debtor, even after the judg- 
ment has been rendered against him, presents a strong equity 
to have it set off against that judgment. In such cases it must 
be within the competency of the legislative body so to extend 
the remedy by set-off as to embrace them. 

Such is the law of the State of Louisiana under their civil- 
code system of jurisprudence. In the case of Pattison v. Ed- 
monston, 4 La. Ann. 157, Carter & Co. obtained a judgment 
against Pattison. After an execution was issued, and after an 
injunction against it had been dissolved, the defendant pur- 


chased of a third party a judgment against Carter & Co.; and 
VOL. Vv. 12 
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the Supreme Court, reversing the judgment of the inferior court, 
held that, from the date of the notice of this purchase, the par- 
ties became mutually indebted, and their respective claims 
were liquidated and due, and compensation took place within 
the meaning of sect. 2203 of the Civil Code, the effect of which 
was to extinguish the judgment of Carter & Co. 

This provision of the Code of Louisiana, and the construc- 
tion given to it by her highest court, is identical with the 
Roman law, which is, indeed, the foundation on which that 
code is built. That law went much further than any of our 
statutes have gone, and further than our courts of equity have 
gone. The doctrine of the civil law was that mutual debts 
extinguished each other by operation of law, and that in 
such case no discovery could be had except for a balance due on 
the larger debt. And this extended to cases in which the 
debtor had procured an assignment or cession of the debt of 
a third person against his-creditor. So that from the moment 
the creditor had notice of the transfer, compensation, as it is 
called in the civil law, took place ; that is, the debts were extin- 
guished so far as the amount due on the smaller debt could 
rightfully compensate the larger. This matter is well set forth 
by Justice Story in his Equity Jurisprudence, sects. 1438 to 
1444 inclusive. His closing remarks are very pertinent to the 
case in hand. “ The general equity and reasonableness,” says 
he, “of the principles upon which the Roman superstructure is 
founded make it a matter of regret that they have not been 
transferred to their full extent to our system of equity juris- 
_ prudence. Why, indeed, in cases of mutual debts, independently 
of any notion of mutual credit, courts of equity should not have 
at once supported and enforced the doctrine of the universal right 
of set-off as a matter of natural equity, it is not easy to see.” 

The legislation of North Carolina, which we have already 
cited, is of this character. 

The act of Aug. 22, 1868, made the bills of a bank a legal 
set-off in the hands of any person sued by the bank, but left 
the right subject to the usual rule, that it must be pleaded in 
the action. The act of March 17, 1869, declared that this 
right should extend to judgments already rendered, and that it 
might be asserted by a plea of set-off in the court at law or by 
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an injunction in chaucery; and the act of December, 1869, 
authorized the same relief by motion in the court where the 
judgment was rendered. Are the acts of the North Carolina 
legislature so wholly outside of the general doctrine of set-off 
as to be void? The idea of set-off is not the same as payment. 
It is the doctrine of bringing into the presence of each other the 
obligations of A. to B. and of B. to A., and by the judicial action 
of the court make each obligation extinguish the other. And this 
process is applicable to any class of obligations which the legisla- 
tive power of the State chooses to bring within its operation. 

That it is exercised in aid of justice when a bank of circu- 
lation is compelled to receive that circulation in satisfaction of 
debts due to it, whether they be in judgment or in any other 
form, can hardly be questioned, if the rights of no one but the 
bank are affected by the act. 

In what we have here said, we do not mean to be understood 
that, where the creditors of the bank have a right to have such 
a debt paid in lawful money, the legislature can deprive them 
of that right; nor that in any other case, where the judgment 
creditor represents an interest in the contract, which has a 
right to demand its payment in lawful money, the State can 
authorize its payment in any thing else. 

In the case before us, if it appeared by the agreed facts on 
which the case was tried that there existed any creditors of 
the bank who had proved their debts as the law required, the 
case might have been different. But there is no evidence in this 
record that there was any other creditor of the bank in existence 
besides the defendant, when he made this motion for set-off. 

And though it may be held that the bank had ceased to exist, 
it is clear that the stockholders, whose interest in that case 
would be represented by the commissioner, have no equity 
superior to that of the defendant, or which could be interposed 
to prevent the exercise of the right of set-off under the statute. 
That the right to set-off is by the statute extended to obliga- 
tions of the bank, bought by defendant after the judgment was 
rendered against him, does not necessarily make it unconstitu- 
tional. The debt of the bank is a just debt. To compel the 
defendant first to pay his debt in money, and then take the 
chances of collecting of the bank, is unjust. 
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The act of the North Carolina legislature is but an enlarge- 
ment of the principle of set-off to meet this class of cases. Though 
the statute uses the word *t payment,” it is obvious that payment 
in the technical sense is not meant. The whole proceeding is 
one of set-off. The defendant is compelled to make his appli- 
cation to the court, produce his bank-bills, and deposit them 
there. The order or judgment of the court is that the obliga- 
tion of the bills and the obligation of the judgment are set off 
against each other, and both are extinguished. They are both 
satisfied. 

It may be said that this legislation is retroactive ; and, as 
applied to the case before us, it isso. But there is no constitu- 
tional inhibition against retrospective laws. Though generally 
distrusted, they are often beneficial, and sometimes necessary, 
Where they violate no provision of the Constitution of the 
United States, there exists no power in this court to declare 
them void. Judgment affirmed. 


West PHILADELPHIA BANK v. DICKSON. 


Money paid to his creditors, by a person who they have reasonable cause to 
believe is insolvent, or obtained by them on an attachment issued against his 
property, within four months next preceding the commencement of the bank- 
ruptcy proceedings, may be recovered by his assignee in bankruptcy. 


ERRoR to the Circuit Court of the United States for the 
Eastern District of Pennsylvania. 
The facts are stated in the opinion of the court. 


Mr. Charles W. Hornor for the plaintiff in error. 
Mr. Samuel Dickson, contra. 


Mr. Justice Hunt delivered the opinion of the court. 

In the present action, the assignees in bankruptcy of Tryon 
Reakirt seek to recover from the West Philadelphia Bank two 
different sums of money. The first is a sum of $5,000 paid by 
Reakirt on the sixth day of February, 1871; the second is 
the sum of $4,559.76 collected by B. K. Jamieson on behalf of 
and for the benefit of the bank, through certain attachment 
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proceedings in the courts of the State of New York. The case 
was tried before a jury in the Circuit Court of the United 
States, and a verdict and judgment rendered in favor of the 
assignees for the amount demanded. 

The sum first mentioned is claimed to belong to the assignees, 
on the ground that it was the payment of a debt, or the transfer 
of money or goods, with.a view to give a fraudulent preference 
by an insolvent, and where the party receiving the money had 
reasonable cause to believe that the party paying the money 
was insolvent. The provisions of the thirty-fifth section of 
the Bankrupt Act control this branch of the case. There is no 
doubt expressed by any party as to the insolvency of Reakirt, 
the debtor. His career as a speculator had terminated in for- 
gery. His forgeries had been discovered, his money was gone, 
and his trust in his rich relatives unavailing. The agent and 
director of the bank heard of the forgery, and was the first 
upon his track, demanding security or payment, and refused to 
give him even a part of a day to apply to his relatives for aid, 
but insisted upon an immediate transfer of his funds in bank. 
With the greatest pressure, only one-half of the debt could be 
obtained. Upon general principles, the case seems to fall 
clearly within the provisions of the act. 

The knowledge of the agent was that of the principal, and 
there was not only reasonable cause to believe, but clear knowl- 
edge of, the insolvency of Reakirt. 

The remaining sum falls under the fourteenth section of the 
Bankrupt Act, which is as follows, viz.: “ As soon as the assignee 
is appointed and qualified, the judge, or, where there is no 
opposing interest, the register, shall, by an instrument under 
his hand, assign and convey to the assignees all the estate, real 
and personal, of the bankrupt, with all his deeds, books, and 
papers relating thereto; and such assignment shall relate back 
to the commencement of the proceedings in bankruptcy, and 
by operation of law shall vest the title to all such property and 
estate, both real and personal, in the assignee, although the 
same is then attached on mesne process, as the property of the 
debtor, and shall dissolve any such attachment made within 
four months next preceding the commencement of the bank- 
ruptcy proceedings.” 
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After obtaining from the bankrupt his funds in Philadelphia, 
the agent of the bank, Mr. Jamieson, who was also one of its 
directors, went to New York, and there commenced an action in 
his own name, but for the benefit of the bank, against the 
bankrupt, and obtained an attachment against Randolph & Co., 
and Evans, Wharton, & Co., bankers, with whom Reakirt, the 
bankrupt, had a credit of about $11,000. He obtained a judg- 
ment against Reakirt for $5,176.82, and issued an execution, 
which was paid through the means of the attachment referred 
to. The statute declares this attachment, if made within four 
months preceding the commencement of the bankruptcy pro- 
ceedings, as was this one, to be dissolved by the assignment in 
bankruptcy. It is avoided and made of no effect, and the pro- 
ceedings under it are held for naught. The money obtained by 
color of it is money held for the assignee, and is recoverable by 
him. 

But it is contended on behalf of the bank that the money 
thus obtained in each instance was the money of the bank, 
that it was a case of the reclamation of its own property. If 
the $5,000 obtained in Philadelphia on checks had been the 
identical money received from the bank, or the fruits of that 
money, or if in any manner the money could be traced or sep- 
arated, this question might be raised. But, in fact, the debt 
had accrued to the bank, and the money had been received 
from it nearly two months before the occurrences of Feb. 6, 
This money had been deposited in various banks, mixed with 
the other funds of Reakirt, and all used by him at his conven- 
ience. ‘There is not a pretence that the money obtained on the 
checks was the result of the particular transactions with the 
Philadelphia bank. Reakirt was a druggist, a manufacturer, a 
stock speculator, and, as has occurred in other like cases, a 
forger. In the last capacity he had realized the sum of 
$100,000. There is no evidence where this particular money 
came from, and certainly no presumption exists that it came 
from the West Philadelphia Bank. The money obtained upon 
the New York attachment was a part of a balance of $11,000 
standing to Reakirt’s credit, with no evidence of the source 
whence any part of it was derived. There is literally no evi- 
dence on which to base the theory of reclamation. 
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Much is said in argument on the subject of the rescission of 
the contract. The contract of loan was upon the note or 
notes of Reakirt, and in form was that of an ordinary loan of 
money. He gave forged securities as collateral. Whether this 
justified a rescission on the part of the bank of the entire con- 
tract, or whether the bank did rescind, we do not consider of 
any importance. If it could have identified and followed its 
money, this question might have become practical. But, as 
there is an entire failure of proof in that respect, the question 
does not arise. Judgment affirmed. 


INSURANCE COMPANY v. PECHNER. 


1. A person not a citizen of the State, in a court whereof he is sued, cannot, 
under the twelfth section of the Judiciary Act of 1789, remove the suit to 
the Circuit Court of the United States, by reason of the citizenship of the 
parties, unless his petition for removal affirmatively shows that the plaintiff 
was, at the time of the commencement of the suit, a citizen of such State. 

2. The right of removal is statutory ; and, before a party can avail himself of it 
to oust the jurisdiction of a State court, he must show upon the record that 
his case is one which comes within the provisions of the statute. 


ERROR to the Court of Appeals of the State of New York. 

On the 1st of June, 1867, Pechner sued the Phenix Insur- 
ance Company, a Connecticut corporation, in the Supreme Court 
of Chemung County, in the State of New York, upon a policy 
of insurance. On the 8th of the following month, and at the 
time of entering its appearance, the company presented to the 
court a petition, accompanied by the necessary security, for 
the removal of the cause to the Circuit Court of the United 
States. The petition, when taken in connection with the plead- 
ings, set forth sufficiently the citizenship of the defendant in 
the State of Connecticut; but as to the citizenship of the 
plaintiff, the statement was, that, “as your petitioner is in- 
formed and believes, Isidor Pechner, the plaintiff in said action, 
is a citizen of the State of New York.” The petition bears 
date June 11, 1867, and was sworn to the next day. Upon its 
presentation the court approved the security, but denied the 
application for removal. 
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On the 5th of June, 1869, the plaintiff filed an amended 
complaint, to which the defendant answered June 21, 1869. 
On the 2d of February, 1872, the cause coming on for trial, the 
defendant again presented its original petition for removal, 
which remained upon the files, and requested the court to pro- 
ceed no further with the trial; but this request was denied, 
for the reason that the petition did not state facts sufficient 
to remove the cause. A jury was thereupon called, which 
returned a verdict in favor of the plaintiff, and judgment was 
in due form entered thereon against the defendant. The 
case was then taken to the Court of Appeals, where the 
judgment was affirmed, and the petition for removal held 
to be insufficient in law to effect a transfer of the cause, 
for the reason that it did not state affirmatively that Pechner 
was a citizen of the State of New York when the suit was 
commenced. 

To reverse this judgment the present writ of error has been 
brought by the company, and the only error assigned is 
grounded upon this decision. 

Mr, W. F. Cogswell for the plaintiff in error. 

The plaintiff in error having taken the necessary steps to 
remove the action from the State to the Federal court, and 
the former having refused its application in that behalf, the 
judgment subsequently rendered is reviewable in this court, 
notwithstanding a defence of the action on the merits. Gor- 
don v. Longest, 16 Pet. 97 ; Kanouse v. Martin, 15 How. 198. 

The compliance with the conditions of the act of Congress 
ousted the Supreme Court of New York of its jurisdiction, and 
all further proceedings therein were void. 1 Stat. 79, sect. 12; 
Stevens v. Phoenix Insurance Co., 41 N. Y. 149; Gordon v. 
Longest, supra ; Kanouse v. Martin, supra. 

Nor can the decision below be sustained by the verbal criti- 
cism of the Court of Appeals. Ladd v. Tudor, 3 Woodb. & 
M. 325; People v. City of Chicago, 34 Ill. 856; Sweeney v. 
Coffin, 1 Dill. 73; Shepard v. Graves, 14 How. 505. 

The petition following the language of the act of Congress 
is sufficient, and this is shown especially by the uniform prac- 
tice in the Federal courts under the next preceding section of 
the same statute. Bingham v. Cabot et al., 8 Dall. 882; Aber- 
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erombie v. Dupuis, 1 Cranch, 842; Pigquignot v. Pennsylvania 
Railroad Co., 16 How. 104. 

Although, in nearly all the States of the Union, for many 
years the only method by which a suit could be commenced 
was by some process the service and return of which preceded 
the filing of the declaration, the language of the declaration 
has been uniformly in the present tense. Mollan v. Torrence, 
9 Wheat. 587; Marshall v. Baltimore ¢ Ohio Railroad Co., 
16 How. 814; Lafayette Insurance Co. v. French et al., 18 id. 
404. 


Mr. J. Hubley Ashton, and Mr. Nathaniel Wilson, contra. 


Mr. CHIEF JUSTICE WAITE delivered the opinion of the 
court. 

The application for removal in this case was made under 
sect. 12 of the Judiciary Act of 1789. 1 Stat. 79. That 
section, so far as it is important for the determination of this 
case, reads as follows: — 


“If a suit be commenced in any State court . . . by a citizen of 
the State in which the suit is brought against a citizen of another 
State, ... and the defendant shall, at the time of entering his 
appearance in such State court, file a petition for the removal of the 
cause for trial into the next Circuit Court, ... it shall then be 
the duty of the State court to... proceed no further in the 
cause.” 


Clearly this has reference to the citizenship of the parties 
when the suit is begun; for the language is, “If a suit be com- 
menced by a citizen of the State in which the suit is brought 
against a citizen of another State, the defendant may, when he 
enters his appearance, petition for its removal.” The phrase- 
ology employed in the acts of 1866, 14 Stat. 307, 1867, id. 558, 
and 1875, 18 id. 470, and in the Revised Statutes, sect. 639, is 
somewhat different, and we are not now called upon to give a 
construction to the language there used. As to the act of 1789, 
we entertain no doubt in this particular. 

This right of removal is statutory. Before a party can avail 
himself of it, he must show upon the record that his is a case 
which comes within the provisions of the statute. His petition 
for removal, when filed, becomes a part of the record in the 
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cause. It should state facts, which, taken in connection with 
such as already appear, entitle him to the transfer. If he fails 
in this, he has not, in law, shown to the court that it cannot 
“ proceed further with the cause.” Having once acquired juris- 
diction, the court may proceed until it is judicially informed 
that its power over the cause has been suspended. 

It remains only to apply this rule to the facts as they appear 
in this record. The suit was commenced June 1, 1867. At 
that time there was nothing in the pleadings or process to indi- 
cate the citizenship of the plaintiff. The defendant, in its 
petition for removal, bearing date June 11, simply stated that 
the plaintiff is— that is to say, was at that date —a citizen of 
New York. This certainly is not stating affirmatively that 
such was his citizenship when the suit was commenced. The 
court had the right to take the case as made by the party him- 
self, and not inquire further. If that was not sufficient to oust 
the jurisdiction, there was no reason why the court might not 
proceed with the cause. We think, therefore, that the Court 
of Appeals did not err in its decision. 

Judgment affirmed. 


AMmorRY v. AMORY. 


SAME v. SAME. 


1. A petition for the removal from a State court of a suit brought by the plain- 
tiffs in their representative capacity as executors is insufficient, under the 
act of March 2, 1867 (14 Stat. 558), where the defendant, who is not a citi- 
zen of the State where the suit is brought, alleges, so far as the citizenship 
of the plaintiffs is concerned, that they, “as such executors,” are citizens of 
that State. 

2. Where the jurisdiction of the courts of the United States depends upon the 
citizenship of the parties, it has reference to their personal citizenship. 

3. Insurance Company v. Pechner, supra, p. 183, cited and approved. 


Error to the Superior Court of the city of New York. 

The facts are stated in the opinion of the court. 

Mr. W. T. Birdsall and Mr. W. R. Beebe for the plaintiff 
in error, 

The court declined to hear Mr. Matt. H. Carpenter for the 
defendants in error. 
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Mr. CuieFr JUSTICE WAITE delivered the opinion of the 
court. 

These cases are substantially disposed of by the decision in 
Insurance Company v. Pechner, supra, p. 183. They each pre- 
sent the question of the sufficiency of a petition for removal 
under the act of March 2, 1867, 14 Stat. 558. The suits were 
in New York by the defendants in error as executors, against 
the plaintiff in error, a citizen of New Jersey. The petitions for 
removal set forth sufficiently the citizenship of the plaintiff in 
error, but as to the defendants in error the allegations are 
“that said plaintiffs, as such executors, are citizens of the 
State of New York.” Clearly this is not sufficient. Where 
the jurisdiction of the courts of the United States depends 
upon the citizenship of the parties, it has reference to the 
parties as persons. A petition for removal must, therefore, 
state the personal citizenship of the parties, and not their official 
citizenship, if there can be such a thing. From the language 
here employed, the court may properly infer that, as persons, 
the plaintiffs in error were not citizens of New York. For all 
that appears, they may have been citizens of New Jersey, as 
was the defendant. Holding, as we do, that a State court is 
not bound to surrender its jurisdiction upon a petition for re- 
moval until at least a petition is filed, which, upon its face, 
shows the right of the petitioner to the transfer, it was not 
error for the court to retain these causes. We need not, there- 
fore, consider whether the act of 1867 limits the right of 
removal to the citizenship of the parties at the time of the 
commencement of the suit, or whether the State court had the 
right to call upon the defendants in error to show cause against 
the application. Judgments affirmed. 
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KERR v. CLAMPITT. 


1. This court has no jurisdiction to revise the action of an inferior court upon 
the question of either granting or refusing a new trial, and the final judg- 
ment of such court cannot be examined through its rulings upon that ques- 
tion. If, when the final judgment is brought here for review by writ of 
error, no other documents are presented for consideration than such as were 
before the inferior court upon the application for a new trial, this court can- 
not look into them; and, if error is not otherwise disclosed by the record, 
the judgment will be affirmed. 

2. This court must have before it a bill of exceptions, or what is equivalent 

. thereto, upon which the final judgment of the court below was reviewed, 
or it will not examine into any alleged errors, except such as are otherwise 
apparent on the face of the record. 


ERROR to the Supreme Court of the Territory of Utah. 

The record in this case shows that several issues of fact regu- 
larly made up were tried by a jury in the third judicial district 
court of the Territory of Utah, that a verdict was returned in 
favor of the defendants in error for $3,583, and a judgment ren- 
dered thereon, Nov. 11, 1874; but it does not show that any 
exceptions were taken to the rulings of the court, either admit- 
ting or rejecting evidence, or to instructions given or to those 
refused, nor does it contain any thing purporting to be a bill 
of exceptions. 

It shows, however, that a motion for a new trial was made 
on that day, and that a “statement or motion for a new trial” 
was also filed on the 20th of March, 1875. At the foot of 
the statement is the following agreement, signed by attorneys 
for both parties: “It is hereby agreed that the foregoing shall 
constitute the statement on motion for a new trial in the above- 
entitled cause, and is correct.” Indorsed on the statement is 
the following : “ Settled statement on new trial, filed March 20, 
1875.” 

This statement purports to give certain rulings of the court 
upon the admission and rejection of evidence and upon in- 
structions to the jury given and refused, and exceptions which, 
it is said, were taken; but, by express agreement of the parties 
by their attorneys, the use of the statement is limited to the 
hearing of the motion for a new trial. 

The record also shows that defendants below gave notice of 
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an appeal to the Supreme Court of the Territory from the judg- 
ment entered on the verdict, as well as from that of the 1st of 
May, 1875, overruling the motion for new trial; and the bond 
recites an appeal from both judgments. 

Mr. Samuel Shellabarger and Mr. Jeremiah M. Wilson for the 
plaintiff in error. 


Mr. S. S: Henkle, contra. 


Mr. JUSTICE FIELD delivered the opinion of the court. 

By the system of procedure in civil cases adopted in Utah, an 
appeal lies to its Supreme Court from an order of its District 
Courts granting or refusing a new trial, as well as from a final 
judgment. The statute enumerates the grounds upon which 
the verdict of a jury, or the finding of a court or a referee, 
may be set aside, and a new trial had upon the application of 
the party aggrieved, and provides the mode in which such 
grounds shall be presented to the court. If the new trial be 
asked for irregularity in the proceedings of the court, jury, or 
adverse party, or for abuse of discretion by which either party 
was prevented from having a fair trial, or for misconduct of the 
jury, or accident or surprise which ordinary prudence could not 
have guarded against, or for newly discovered evidence, the 
application must be made upon affidavits. If the new trial be 
asked for excessive damages, or insufficiency of the evidence to 
justify the verdict or other decision, or that it is against law, or 
for errors occurring at the trial, the application must be made 
upon a statement of the case, setting forth so much of the pro- 
ceedings had, evidence given or offered, and rulings of the 
court, as will distinctly present the grounds urged in its support. 
But whether the application be made upon affidavits, or a state- 
ment thus prepared, the rulings thereon, whether of the District 
Court originally, or of the Supreme Court of the Territory on 
appeal, are not subject to review by this tribunal. We have 
no jurisdiction to revise the action of an inferior court upon 
the question of granting or refusing a new trial, however 
meritorious the grounds presented for its consideration or 
erroneous its decision. The final judgment cannot be ex- 
amined through the rulings of the lower court upon that ques- 
tion. If, therefore, when the final judgment is brought before 
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us for review by writ of error, no other documents are presented 
for our consideration than such as were before the inferior court 
upon the application for a new trial, we cannot look into them ; 
and, if error is not otherwise disclosed by the record, the judg- 
ment must be affirmed. And such is the condition of the case 
at bar. No question was before the District Court or the 
Supreme Court of the Territory, except such as arose on the 
application for a new trial. 

The statute of Utah also provides the mode in which the 
final judgments of its district courts may be reviewed. It 
requires a statement of the errors alleged upon which the appel- 
lant relies, with so much of the evidence as may be necessary 
to explain them. Compiled Laws of Utah of 1876, sects. 1413, 
1550, and 1555. This statement is only another name for a 
bill of exceptions, and is subject to similar rules. It will often 
embody substantially the same matters which are presented on 
a motion for a new trial, and it is not uncommon for counsel to 
stipulate that the statement on the motion shall be treated as 
a statement or bill of exceptions on appeal from the judgment. 
But, unless it is so stipulated, the statement intended for the 
motion cannot be used on appeal from the judgment, or consid- 
ered here. We must have before us a bill of exceptions, or 
what is equivalent to such bill, upon which the final judgment 
below was reviewed by the Supreme Court of the Territory, or 
we cannot examine into any alleged errors except such as are 
otherwise apparent on the face of the record. The statement 
in the present case not being one into which we can look, there 
is no error presented upon which we can pass. Sparrow v. 
Strong, 4 Wall. 584; Casgrave v. Howland, 24 Cal. 457; Car- 
penter v. Williamson, 25 id. 154. 

Judgment affirmed. 
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FABBRI v. MURPHY. 


Certain goods were imported in November, 1869, and stored in a bonded ware- 
house until March 20, 1871, when they were withdrawn for consumption. 
Held, that, having so remained in such warehouse, they were, under the act 
of March 14, 1866 (14 Stat. 8), subject to the additional duty of ten per cent 
thereby imposed. 


ERRoR to the Circuit Court of the United States for the 
Southern District of New York. 

In November, 1869, Fabbri & Chauncey imported from 
Manilla into New York certain sugar, which, on the seven- 
teenth day of that month, was stored in a United States 
bonded warehouse, where it remained until March 20, 1871, 
when it was withdrawn for consumption. The duty at the 
latter date amounted to $34,360.50, gold, to which ten per cent 
was added by the defendant Murphy, then collector of New 
York, as the sugar had remained in the bonded warehouse 
more than one year. The additional ten per cent was paid 
under protest, and an appeal taken from the collector’s liqui- 
dation and decision. The Secretary of the Treasury having 
affirmed that decision, this suit was seasonably brought by the 
plaintiffs to recover the ten per cent, with interest thereon from 
the time of its payment. At the trial, they requested the court 
to charge, in substance, that the additional ten per cent was 
illegally imposed. This request was denied, and the jury told 
that, upon the uncontradicted evidence, the defendant was en- 
titled to a verdict, which was rendered accordingly. To the 
instruction given and to those refused the plaintiffs duly ex- 
cepted, and sued out this writ. 


Mr. Grosvenor P. Lowrey for the plaintiffs in error. 
Mr. Assistant Attorney-General Smith, contra. 


Mr. JUSTICE CLIFFORD délivered the opinion of the court. 

Goods imported here from a foreign country may be entered 
for consumption or for warehousing; but, when entered for con- 
sumption, the requirement is that the duties shall be paid, or be 
secured to be paid, before a permit for landing the goods is 
granted. 1 Stat., sect. 62, p. 6738. 
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Importations of the kind are required to be landed in open 
day; and the collection act provides that the goods shall not be 
landed or delivered from the ship without a permit from the 
collector. Examination of the entry is usually made by the 
entry-clerk ; and, if found correct, the collector then proceeds to 
estimate the duties, as shown by the invoice value and quantity, 
and if the estimated amount of the duties is paid, or secured to 
be paid, as required by law, the collector is then authorized to 
grant a permit for the discharge and landing of the cargo. 
Kimball v. Collector; 10 Wall. 436. 

Merchandise, if duly imported, with certain exceptions not 
necessary to be noticed, may be entered for warehousing with- 
out paying the duties at the time of the entry, in which event 
the goods are delivered into the possession of the collector, and 
are deposited, at the option of the owner, importer, consignee, 
or agent, at his expense, in any public warehouse or other place 
provided by law for the storage of such property. 

Both the duties and expenses are required to be ascertained 
at the time of the entry of the goods for warehousing, and the 
duties and charges are to be secured by the bond of the owner, 
importer, or consignee, with surety or sureties to the satisfac- 
tion of the collector, the goods being at all times subject to the 
orders of the depositor, upon the payment of the proper duties 
and expenses. United States v. Benson, 2 Cliff. 520. 

By the record, it appears that the plaintiffs, in the month of 
November, 1869, imported from Manilla one million nine hun- 
dred and sixty-three thousand four hundred and fifty pounds of 
sugar ; that on the 17th of the same month they made entry 
of the whole amount for warehouse, and that the same were 
duly stored in a public bonded warehouse, situated in the city 
of New York, as appears from the warehouse entry and the 
return of the weigher; that the sugars were classified on the 
warehouse entry by the appraiser as not above No. 12, Dutch 
standard, in color; and that the duties, on the 17th of January 
following, were assessed at three cents a pound, under the then 
existing tariff. On the 20th of January, 1871, the plaintiffs 
made a withdrawal entry of the sugars for consumption, which 
throughout the whole period, from the time they were stored to 
the date of the withdrawal entry, had remained in the public 
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bonded warehouse. Prior to that time, to wit, on the 16th of 
the same month, the sugars were re-classified by the appraiser, 
under the act of Dec. 22, 1870, as appears by a memorandum 
on the withdrawal entry for consumption, as not above No. 7, 
Dutch standard, in color, and the rate of entry was noted by 
the appraiser on the entry at 13 cents per pound. 

Apart from that, it also appears that, on the 20th of March 
in the same year, the duties on the sugars were liquidated by 
the collector at the reduced rate noted on the withdrawal entry, 
making the amount $34,360.50, with an additional duty of ten 
per cent on the previous duty imposed under the act of the 14th 
of March, 1866, the goods imported having remained in the 
public bonded warehouse for a longer period than one year. 

By that act, all goods, wares, and merchandise remaining in 
warehouse under bond on the first day of May of that year 
might be withdrawn for consumption within one year from the 
date of original importation, on payment of the duties and 
charges to which they were subject by law at the time of such 
withdrawal. 14 Stat. 8. 

Ten per cent on the original duty amounts to $3,436.05, and 
the two sums amount to $37,796.55. 

Payment of the original duty was made without objection ; 
but the record shows that the plaintiffs paid the additional 
duty of ten per cent under protest, and instituted the present 
suit to recover back the amount. Proper notice in writing was 
given by the plaintiffs to the collector, that they were dissatis- 
fied with his decision in the final liquidation of the duties; and 
on the day the payment was made they appealed from his de- 
cision to the Secretary of the Treasury, who subsequently 
affirmed the decision of the collector. 

Interest at six per cent on the amount of the additional duty 
is $593.27, making the additional duty, adding the interest to 
the date of the judgment, $4,029.30. 

All of these facts were proved by the plaintiffs, the defend- 
ant offering no testimony, and the court directed a verdict for 
the defendant. Exceptions were filed by the plaintiffs; and 
they sued out a writ of error, and removed the cause into this 
court. 


Errors are assigned as follows: 1. That the court erred in 
VOL. Vv. 13 
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refusing to charge the jury that, if they found that the sugars 
were not above No. 7, Dutch standard, in color, and were in 
public warehouse on Dec. 31, 1870, and so continued until 
March 20, 1871, and were on that day entered to be withdrawn 
for consumption, the sugars were not subject to any other duty 
than at the rate of 1? cents per pound. 2. That the court erred 
in refusing to instruct the jury that, if they found the facts to 
be as stated in the preceding assignment of error, the collector 
illegally exacted the additional duty of ten per cent. 3. That 
the court erred in refusing to instruct the jury that the plain- 
tiffs were entitled to recover the amount of the additional duty 
of ten per cent exacted by the collector, with interest. 

Import duties upon the sugars at the rate of 13 cents per 
pound, it is conceded, were properly exacted by the collector; 
and the record shows that the duties were finally liquidated at 
that rate before the sugars were withdrawn from the public 
bonded warehouse for consumption, and that the plaintiffs paid 
the whole of that amount without protest. Both parties agree 
that goods deposited in a public warehouse, and being there on 
the first day of May, 1866, might be withdrawn for consump- 
tion within one year from the date of the original importation, 
on payment of the duties and charges to which they were sub- 
ject by law at the time of such withdrawal. 

Imported, as the sugars in question were, on the 17th of 
November, 1869, it is clear that the plaintiffs might have 
withdrawn the same for consumption on payment of the duties 
to which they were subject by law, if withdrawn within one 
year from the time the importation was made ; but they did not 
make any such entry until the 20th of the following March, 
more than four months after the year allowed for the purpose 
had expired. 

Such depositors of imported goods might withdraw the same 
for consumption within one year from the date of importation 
without paying any thing beyond the duties and charges ; but 
the privilege extended to depositors did not stop there, as 
appears by what follows in the same section. Instead of that, 
the provision is, that, after the expiration of one year from the 
date of original importation, and until the expiration of three 
years from said date, any goods, wares, or merchandise in bond 





Oct. 1877.] Fapsei v. MurPHy. 195 


as aforesaid may be withdrawn for consumption on payment of 
the duties assessed on the original entry and charges, and an 
additional duty of ten per cent of the amount of such duties 
and charges. 

Pursuant to that provision in the act of the 14th of March, 
1866, the collector exacted the additional duty which is the 
subject of contest under the present writ of error. 

Certain intimations are made by the parties respectively that 
the computation of the collector is erroneous ; but the court is 
of the opinion that it is exactly correct, and that it does not 
lie with the plaintiffs to call it in question, as they allege in 
their declaration that the additional duty exacted by the col- 
lector is ten per cent of the duties properly assessed on the 
merchandise. 

Responsive to that theory of the defence, the plaintiffs insist 
that the first clause of the twenty-sixth section of the act of 
the 14th of July, 1870, 16 Stat. 269, supersedes the provision 
invoked by the defendant, and that it gave to them the right 
to withdraw the sugars for consumption without paying any 
thing except the original duties and charges, as finally liqui- 
dated and noted in the withdrawal entry. 

Imported goods, wares, and merchandise, the section provides, 
which may be in the public stores or bonded warehouses on 
the day and year the act shall take effect, shall be subjected 
to no other duty upon the entry thereof for consumption than 
if the same were imported after that day. When that act was 
passed, the sugars imported by the plaintiffs had been in the 
public warehouse nearly eight months, and the sugars could 
remain there something more than four months longer before 
the year would have expired during which the owner, importer, 
or consignee might withdraw the same for consumption un- 
der the prior act, on payment of the liquidated duties and 
charges. 

Suppose the new act applies to the case before the court, 
which is not admitted, still it is clear that it would not super- 
sede the defence arising under the prior act, as four months 
remained during which the plaintiff might have withdrawn the 
goods for consumption without being subjected to any additional 
duty under the prior act, and for the further reason, that the 
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prior act is not repealed by the new act under which the plain- 
tiffs claim, nor is the provision of the new act repugnant to that 
of the prior act. Nothing like inconsistency appears in the 
provisions of the two acts at the passage of the latter, as applied 
to the case before the court, as the plaintiffs might under either 
act have withdrawn their goods deposited in the public ware- 
house at any time within four months subsequent to the passage 
of the new act, on payment of the duties and charges finally 
liquidated by the collector, and noted by the appraiser on the 

withdrawal entry. | 

Authorities to show that there must be a positive repugnancy 
between the provisions of the new law and the old, to work a 
repeal of the old law by implication, and that even then the 
old law is only repealed to the extent of the repugnancy, are 
very numerous and decisive. Wood v. United States, 16 Pet. 
842. 

Repeal by implication, upon the ground that the subsequent 
provision upon the same subject is repugnant to the prior law, 
is not favored in any case, and must always meet with disfavor 
where the attempt is made to apply the principle in the con- 
struction of the revenue laws of the United States. 

Acts of Congress of the kind are often very complex in their 
provisions, in order to enable those charged with their execu- 
tion to protect the treasury against the constant attempts of 
importers to evade the payment of new duties or increased 
taxation. New regulations often become necessary to enable 
the officers of the customs to defeat such designs; and the rule 
is, that in such cases there ought to be a manifest and irrecon- 
cilable repugnancy to warrant the conclusion that the old law 
is abrogated, or that the new law was intended to supersede the 
antecedent provision. Aldridge v. Williams, 3 How. 9; The 
Distilled Spirits, 11 Wall. 356. 

Concede the theory of the plaintiffs to be correct, and it 
would follow that the sugars imported by the plaintiffs might 
remain in the public warehouse for an indefinite period with- 
out paying the liquidated duties, and without subjecting the 
importer, owner, or consignee to any additional charge when 
he should withdraw the same for consumption. Congress, it 
is believed, never intended that any such result should follow, 
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as it would be contrary to the policy of the government, as 
shown in all the acts of Congress establishing and regulating 
the warehousing system. 

Authority to warehouse certain imported goods was granted 
by Congress at a very early period in our history. 1 Stat. 678. 
Option was given to the importers of teas, by the sixty-second 
section of the original collection act, either to secure the duties, 
as in case of other importations, or to give bond to the collector 
of the district where the teas were landed in double the amount 
of the duties, with condition for the payment of the same in 
two years from the date of the bond. Whenever the importer 
elected to give the bond, the requirement was that the goods 
should be deposited, at the expense of the importer, in one or 
more storehouses therein described. Regulations to the same 
effect were subsequently enacted in respect to the importation 
of wines and distilled spirits. 2 id. 469. Duties under that 
act were to be paid in twelve calendar months from the date 
of the bond, and the collector was required to accept the bond 
without surety. 

Corresponding regulations were made at a later period in 
respect to wool and the manufactures of wool, or manufactures 
of which wool was a component part. 4 Id. 591. Imported 
goods of the kind might be placed in public stores under bond, 
subject to the payment of customary storage and charges, and 
to the payment of interest at the rate of six per cent per annum 
while so stored; and the provision was, that the duties on the 
articles so stored should be paid, one-half in three months and 
the other half in six months from the date of importation. 

Duties of import were required by the subsequent tariff act 
to be paid in cash; and it was provided, in case of failure to pay 
the duties as required, that the collector should take possession 
of the same, and that the goods should be deposited in the pub- 
lic stores, there to be kept with due and reasonable care, at the 
charge and risk of the owner, importer, consignee, or agent. 
Goods of the kind might remain in public store for sixty days ; 
but, if they remained beyond that period without payment of 
the duties, they were required to be appraised and sold by the 
collector. 5 id. 562. Throughout those provisions, the plain 
inference is that Congress did not regard the importation as 
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complete while the goods remained in the custody of the proper 
officers of the customs. 

At astill later period, Congress passed the act to establish a 
warehousing system, in which it is provided that, in case any 
goods, wares, or merchandise deposited in public stores shall 
remain in the same beyond one year without payment of the 
duties and charges thereon, the same shall be appraised . . . 
and sold by the collector at public auction, under the regula- 
tions therein prescribed. 9 id. 53, 399. 

Alterations were made in the warehousing system by a sub- 
sequent act, which provided that goods remaining in warehouse, 
and goods subsequently entered for warehousing under bond, 
may continue in warehouse, without the payment of the duties, 
for a period of three years from the date of the importation, 
and that the same may be withdrawn for consumption on pay- 
ment of the duties and charges. 10 id. 271. 

Increased revenue being required, Congress passed the act 
of the 5th of August, 1861, the fifth section of which enacted 
that goods actually on shipboard and bound to the United 
States, and all goods on deposit in warehouses and public stores 
at the passage of that act, shall be subject to pay such duties 
as were provided by law before and at the time of the passage 
of the act. 12 id. 293. 

Provision was also made by the same section that goods de- 
posited in public store or bonded warehouse after the act should 
take effect and go into operation, if designed for consumption 
here, must be withdrawn therefrom, or the duties thereon be 
paid, in three months after the same are deposited; and that 
goods designed for exportation and consumption in foreign 
countries may be withdrawn by the owner at any time before 
the expiration of three years after the same are deposited, — 
such goods, if not withdrawn in three years, to be regarded as 
abandoned to the government, and to be disposed of as therein 
provided. 

Three months were allowed to owners within which to with- 
draw their goods from the public store or warehouse, or to pay 
the liquidated duties ; but the further provision was, that, if they 
neglect to improve that privilege within three months from the 
time of the deposit, the goods may be withdrawn and entered 
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for consumption at any time within two years of the time of 
their deposit, upon the payment of the legal duties, with an 
addition of twenty-five per cent thereon. 

Events beyond control made it necessary in that period that 
taxes should follow taxes in rapid succession; but it cannot be 
admitted that the taxes were any the less obligatory because 
the exactions were more frequent and at higher rates than in 
former years. None of these regulations amounted to a con- 
tract between the government and the importer, and of course 
they were at all times subject to modification, alteration, or re- 
peal; but they show to a demonstration that it never was the 

‘policy of Congress to allow the owner, importer, or consignee 
to deposit imported goods in the public stores or warehouses 
without the payment of duties for an indefinite period of time, 
or for any great length of time, without requiring the depositor, 
when he withdrew the same for consumption, to pay an addi- 
tional duty for the privilege. 

Four months, less three days, of the year allowed by the 
prior act remained in which the goods might be withdrawn for 
consumption on payment of the liquidated duties and charges, 
without being subjected to any additional exaction, which gave 
full scope and opportunity for the corresponding privilege con- 
ferred by the twenty-sixth section of the subsequent act. 14 id. 
8; 16 id. 269. 

Examined, as the question should be, in the light of these 
suggestions and the antecedent legislation of Congress, it is 
clear that the new law supposed to be applicable to the case is 
not repugnant to the prior law, and that there is no error in 
the record. Judgment affirmed. 
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PRESTON v. PRESTON. 


1. A contract for the conveyance of lands, which a court of equity will specifi- 
cally enforce, must be certain in its terms, and the certainty required has 
reference both to the description of the property and the estate to be con- 
veyed. Accordingly, where the property could not be identified, specific 
performance was denied. 

2. Where one having such a contract permitted the other party to execute a 
deed of trust of the lands to a trustee to secure certain indebtedness, with 
a power to sell them, if necessary, for the payment of such indebtedness, 
— Held, that he had waived his right to the conveyance, or, at least, had 
subordinated it to the interest of the trustee and the purchasers under him. 

8. The delay of a party in taking proceedings to enforce such a contract for a 
period which would bar an action at law for the property is, except under 
special circumstances, such laches as disentitle him to the aid of a court of 


equity. 


APPEAL from the Circuit Court of the United States for the 
Western District of Virginia. 

This is a suit brought in the court below, Jan. 8, 1873, 
by John Preston, Jr., against Thomas L. Preston, James C. 
Campbell, Arthur C. Cummings, William Alex. Stuart,, and 


George W. Palmer, for the specific performance of an agreement 
made Aug. 30, 1847, for the conveyance of certain lands. 

The court below dismissed the bill, whereupon the complain- 
ant appealed here. 

The facts in the case are fully stated in the opinion of the 
court. 


Mr. William L. Royall for the appellant. 
Mr. Thomas J. Kirkpatrick, contra. 


MR. JusTICE FIELD delivered the opinion of the court. 

This is a suit to enforce the specific performance of an agree- 
ment for the conveyance of certain lands in Virginia. It 
appears from the record that in 1846 one Sarah B. Preston, 
of Abingdon, in that State, died possessed of a large amount 
of real property, embracing the premises in controversy. By 
her last will and testament, which was duly probated, she made 
the following devise : — 

“T give and devise to my three sons, William C. Preston, John 


S. Preston, and Thomas L. Preston, and to their several heirs for 
ever, my salt-works estate, embracing and including therein as well 
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the original and principal tract containing the wells, as all the addi- 
tions subsequently acquired, and all my lands of every description, 
whether cleared or woodland, either adjacent to or in the vicinity 
of the salt-works estate, in the counties of Smyth and Washington.” 


Upon the property thus devised the testator charged the pay- 
ment of certain legacies to the amount of $80,000. She also 
made her three sons her residuary devisees. In August of the 
following year, John S. Preston, one of the devisees, by an 
agreement in writing sold to his brother, Thomas L. Pres- 
ton, all the interest which he had acquired under the will 
in the salt-works estate and adjoining lands and as residuary 
devisee. 

It would appear from the recitals in the deed of trust made 
to secure the purchase-money, as hereafter mentioned, that a 
conveyance of the property was on the same day executed and 
delivered to Thomas L. Preston in conformity with this agree- 
ment, though it was never placed on record. In consideration 
of this sale, and of the transfer of certain partnership claims 
and other personal property, Thomas L. Preston agreed to pay 
John S. Preston $50,000 on or before the first day of January, 
1860, with interest, and to secure the same by a mortgage or 
deed of trust of the property; to assume the payment of the 
legacies charged upon the salt-works estate; to indemnify his 
brother against liability for the debts of sundry partnerships 
of which he was a member, and to convey to him a tract of land 
described as “ adjoining the salt-works estate, containing about 
three hundred and fifty acres, and known as the Campbellsville 
tract, and also a sufficient quantity of other lands adjoining the 
said tract, to make up the quantity of five hundred acres of 
land.” In compliance with this agreement, and on the same 
day, Thomas L. Preston executed a deed of trust of the real 
property to a trustee to secure the payment of the $50,000 and 
interest. But no conveyance of the Campbellsville tract and 
adjoining lands was ever made by him to his brother; and it 
is to compel such conveyance that the present suit is brought. 
The complainant acquired whatever interest he possesses in the 
land by purchase from John S. Preston in 1870. 

To the maintenance of this suit there are insuperable objec- 
tions. In the first place, the property of which a conveyance 
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is sought has not been identified; and it would seem that at this 
day it is incapable of identification. Numerous witnesses were 
called to testify as to the locality and bounds of the Campbells- 
ville tract; but no one of them could speak with knowledge on 
the subject. Most of them could give only impressions. Old 
residents in the neighborhood had never heard of the tract, and 
no deed or record could be found which referred to any prop- 
erty by that name. The bill, it is true, alleges that the tract 
was well known and distinguished from other parts of the salt- 
works estate, and could be easily marked out by metes and 
bounds; but no proof supported the allegation. The two Pres- 
tons, between whom the agreement was made, were examined 
in the case; and, though they stated that the tract could be 
easily identified, they both failed to show with any certainty 
what and where it was, further than that it was a part of the 
estate lying north of Holston River. But north of that river 
lay between seven and eight hundred acres, equally a portion 
of that estate, and no separation of the part sold from the rest 
was shown. Until the Campbellsville tract could be identified, 
adjoining lands could not be selected to make up the stipulated 
five hundred acres. It may be doubted whether, even in a con- 
troversy between the original parties, a court of equity would 
compel the execution of a conveyance with the vague description 
of the agreement. But as here the whole property, of which 
the land sold constitutes only a portion, had passed for a valua- 
ble consideration to third parties, it was essential that the com- 
plainant, seeking to enforce a conveyance from them, should 
be able to point out with distinctness the property which he 
claimed. It is a familiar rule in this branch of the law that 
a contract, which a court of equity will specifically enforce, 
must be certain as well as fair in its terms; and the certainty 
required has reference both to the description of the property 
and the estate to be conveyed. Uncertainty as to either, not 
capable of being removed by extrinsic evidence, is fatal to any 
suit for a specific performance. 

In the second place, John S. Preston virtually consented to 
a sale of the premises in controversy. Although his brother 
upon his purchase had agreed to convey back to him this por- 
tion of the estate, he at once transferred the whole property to 
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a trustee to secure the purchase-money. To this transfer John 
made no objection, either to the form of the deed of trust or to 
its contents. Executed as it was for his security, it will be 
presumed to have been executed with his knowledge. If he 
had any objection to the use made of the property, it was 
his duty to declare it at the time. Silence then was acqui- 
escence. 

Subsequently, in April, 1848, the other brother, William C. 
Preston, for the consideration of $25,000, also conveyed his 
interest in the estate to Thomas L. Preston; and in January, 
1850, the latter executed to the same trustee a deed of trust 
of the interest thus acquired and his previous interest to secure 
the purchase-money. In July, 1859, having become embarrassed, 
he made a general deed of trust, by which he conveyed the 
entire salt-works estate, and adjoining lands and other prop- 
erty, to a new trustee, in trust, among other things, to secure 
the payment of incumbrances and liens upon the property held 
by John 8. Preston, amounting to about $110,000, and by 
William C. Preston, amounting to about $25,000. In June, 
1862, this new trustee sold the property, with other interests, 
to Stuart, Palmer, and Parker for the consideration of $425,000, 
and soon afterwards they went into its possession. Neither to 
this deed of trust did John S. Preston make any objection in 
respect either to its form or contents; and for years afterwards 
he received from the trustee large sums of money. Under 
these circumstances, he must be held to have waived any right 
to a conveyance of the Campbellsville tract, whatever that 
might have been, and adjoining lands, or at least to have sub- 
ordinated it to that of the trustees named in the deeds of trust 
and of purchasers under them. 

In the third place, the present suit is brought too late. By 
the law of Virginia, the limitation to real actions for land lying 
west of the Alleghany Mountains is ten years. By analogy 
with that law, a court of equity will, under circumstances like 
the present, treat as barred within the same period a suit 
for the conveyance of lands situated as these are in that part of 
the State. That period had elapsed after the purchase of the 
defendants before this suit was instituted, and more than a 
quarter of a century had passed since the contract was made 
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the enforcement of which is sought. The delay of one to this 
extent in prosecuting his rights under a contract is, except 
under special circumstances not existing here, such laches as 
disentitle him to the aid of a court of equity. 

Decree affirmed. 


BATES v. CLARK. 


1. In the absence of any different provision by treaty or by act of Congress, all 
the country described by the first section of the act of June 30, 1834 (4 Stat. 
729), as Indian country, remains such only as long as the Indians retain their 
title to the soil. 

2. Whatever may be the rule in time of war and in the presence of actual hos- 
tilities, military officers can no more protect themselves than civilians for 
wrongs committed in time of peace under orders emanating from a source 
which is itself without authority in the premises. Hence a military officer, 
seizing liquors supposed to be in Indian country when they are not, is liable 
to an action as a trespasser. 

3. The difference between the value of the goods so seized, at the place where 
they were taken and the place where they were returned to the owners, is 
the proper measure of damages. 


Error to the Supreme Court of the Territory of Dakota. 
The facts are stated in the opinion of the court. 


Mr. Assistant Attorney-General Smith for the plaintiffs in 
error. 


Mr. John B. Sanborn, contra. 


Mr. JusTICcE MILLER delivered the opinion of the court. 

The plaintiff in error, Bates, was a captain in the army of 
the United States, in command at Fort Seward, in the Terri- 
tory of Dakota, near the crossing of the James River by the 
North Pacific Railroad; and Yeckley, the other plaintiff in 
error, was a lieutenant under him at the time of the commis- 
sion of the trespass for which the judgment in this case was 
recovered against them. The defendants in error, plaintiffs 
below, were doing a general mercantile business on the James 
River, also near said crossing, when a lot of whiskey, part of 
their stock of goods, was seized by defendants. They brought 
this action to recover damages for the trespass. The defend- 
ants pleaded their official character, that the place where the 

















Oct. 1877.] Bates v. CLARK. 205 


seizure was made was Indian country, and it was, therefore, 
their duty to seize the whiskey which was kept there for pur- 
pose of sale, and that, in accordance with the acts of Congress 
on that subject, they had delivered the whiskey to the marshal 
of the United States, under a writ from the proper court, on a 
proceeding instituted by the United States attorney for that 
district. They further pleaded, that before the commencement 
of this action the goods had been delivered to plaintiffs by the 
marshal, and that plaintiffs had suffered no damage. They also 
set up an order of the commanding officer of the department of 
Dakota. 

The act of June 30, 1834, entitled “ An Act to regulate trade 
and intercourse with the Indian tribes and to preserve peace on 
the frontier,” which is a very long and important act, begins by 
describing in its first section the country or territory in which 
that act shall be operative. It is in these words : — 


“Be it enacted, that all that part of the United States west of 
the Mississippi, and not within the States of Missouri and Louisiana, 
or the Territory of Arkansas, and also that part of the United 
States east of the Mississippi River, and not within any State to 
which the Indian title has not been extinguished, for the purposes 
of this act, be taken and deemed Indian country.” 4 Stat. 729. 


The twentieth section of that act forbids the introduction of 
wines or spirituous liquors within this Territory. By the act of 
1864, amending this section, it is made lawful for any Indian 
agent or commanding officer of a military post, who has reason to 
suspect that spirituous liquors or wines have been, or are about 
to be, introduced into Indian country in violation of law, to 
search for and seize the same, to be delivered over to the proper 
officer, and proceeded against by libel in the proper court, and 
forfeited, one half to the informer and the other half to the use 
of the United States. 13 id. 29. 

If this whiskey was seized in Indian country, within the mean- 
ing of the act of 1834 and the amendment of 1864, the plea 
which set up that the defendants acted in good faith under that 
statute ought to be sustained. This, the principal question in 
the case, is raised by the action of the court below in striking 
out the plea which set up these defences as sham and frivolous, 
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and because the locus in quo was not Indian country. This 
mode of disposing of a plea which fairly raises a most impor- 
tant issue of law seems to be growing in favor in the territorial 
courts. It is an unscientific and unprofessional mode of raising 
and deciding a pure issue of law. This should always be done, 
when it can, by a demurrer, which is the recognized and ap- 
propriate mode in the common law; or by exception, which 
amounts to the same thing in the civil law, as it is applied to 
answers in chancery practice. A motion to strike out a plea is 
properly made when it has been filed irregularly, is not sworn 
to, if that is required, or wants signature of counsel, or any 
defect of that character; but if a real and important issue of law 
is to be made, that issue should be raised by demurrer. 

In the present case, this is unimportant, as the same question 
is presented by the prayer for instructions and by the charge 
of the court. 

What, then, is Indian country, within the meaning of the 
acts of Congress regulating intercourse with the Indians ? 

The first act of Congress on the subject is that of March 30, 
1802. 2 Stat. 139. The first section of that act describes a 
boundary, the description occupying over a page of the statute- 
book, and declares that this shall be distinctly marked under 
orders of the President, and considered as the line of the Indian 
territory, or Indian country as it is called indifferently in several 
sections of the act. The country west of the Mississippi then 
belonged to France or Spain. The boundary above mentioned, 
commencing at the mouth of the Cayahoga River, on Lake Erie, 
now Cleveland, runs in a wonderfully tortuous course through 
the country north-west of the Ohio River to the falls of that 
river, now Louisville, then down that river to a point between 
the mouths of the Cumberland and Tennessee Rivers, and 
thence through Kentucky, Tennessee, and Georgia, to the St. 
Mary’s River, pursuing all the way the lines represented by 
treaties with various Indian tribes. 

Though many statutes concerning intercourse with the In- 
dians and prescribing offences within the Indian country were 
passed, no other attempt to define what was Indian country 
was made by Congress until the act of 1834, the first section 
of which we have given verbatim. In the mean time, we had 
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purchased the country west of the Mississippi, and had organ- 
ized two States and a Territory there, and most of the Indians 
with whom we had to deal lived there. The country east of 
the Mississippi, and not within any State, was the region north 
of Illinois and Indiana, and north-west of Ohio, now constituting 
the States of Michigan and Wisconsin, and then under the gov- 
ernment of the Michigan Territory. 

Notwithstanding the immense changes which have since 
taken place in the vast region covered by the act of 1834, 
by the extinguishment of Indian titles, the creation of States 
and the formation of territorial governments, Congress has not 
thought it necessary to make any new definition of Indian 
country. Yet during all this time a large body of laws has 
been in existence, whose operation was confined to the Indian 
country, whatever that may be. And men have been punished 
by death, by fine, and by imprisonment, of which the courts 
who so punished them had no jurisdiction, if the offences were 
not committed in the Indian country as established by law. 
These facts afford the strongest presumption that the Congress 
of the United States, and the judges who administered those 
laws, must have found in the definition of Indian country, in 
the act of 1834, such an adaptability to the altered circum- 
stances of what was then Indian country as to enable them to 
ascertain what it was at any time since then. 

If the section which we have given verbatim be read with a 
comma or semicolon inserted after the word “ State,” or if, 
without the insertion of any point there, we read it so as to 
apply the words, “ to which the Indian title has not been extin- 
guished,” to all the region mentioned in the section, we have a 
criterion which will always distinguish what is Indian country 
from what is not, so long as the existing system governing our 
relations with Indians is continued. Read hastily, it might 
appear that these words were limited in their application to 
that part of the United States east of the Mississippi River. 
But a strict reading in that sense is that it is the State to which 
the Indian title has not been extinguished that governs the 
matter. “ And not within any State to which the Indian title 
has not been extinguished,” implies that Indians had title to 
some State then in existence, and that there were other States 
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to which their title had been extinguished. This meaning is 
too absurd to be considered. 

On the other hand, if the section be read as describing lands 
west of the Mississippi, outside of the States of Louisiana and 
Missouri, and of the Territory of Arkansas, and lands east of 
the Mississippi not included in any State, but lands alone to 
which the Indian title has not been extinguished, we have a 
description of the Indian country which was good then, and 
which is good now, and which is capable of easy application at 
any time. : 

The simple criterion is that as to all the lands thus described 
it was Indian country whenever the Indian title had not been 
extinguished, and it continued to be Indian country so long as 
the Indians had title to it, and no longer. As soon as they 
parted with the title, it ceased to be Indian country, without 
any further act of Congress, unless by the treaty by which the 
Indians parted with their title, or by some act of Congress, a 
different rule was made applicable to the case. 

In the case of The American Fur Company v. The United 
States, 2 Pet. 358, decided in 1829, the goods of the com- 
pany had been seized for violating the laws by their intro- 
duction into the Indian country under the act of 1802. This 
court held that if, by treaties made with the Indians after 
the passage of that act, their title to the region where the 
offence was committed had been extinguished, it had thereby 
ceased to be Indian country, and the statute did not apply 
to it. 

So in the case of United States v. Forty-three Gallons of 
Whiskey, decided at the last term, 95 U. S. 188, where this act 
of 1834 was fully considered; while the court holds that by a 
certain clause in the treaty by which the locus in quo was ceded 
by the Indians, it remained Indian country until they removed 
from it, the whole opinion goes upon the hypothesis that when 
the Indian title is extinguished it ceases to be Indian country, 
unless some such reservation takes it out of the rule. When 
this treaty was made, in 1864, the land ceded was within the 
territorial limits of the State of Minnesota. The opinion holds 
that it was Indian country before the treaty, and did not cease 
to be so when the treaty was made, by reason of the special 
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clause to the contrary in the treaty, though within the boun- 
daries of a State. 

It follows from this that all the country described by the act 
of 1834 as Indian country remains Indian country so long as 
the Indians retain their original title to the soil, and ceases to 
be Indian country whenever they lose that title, in the absence 
of any different provision by treaty or by act of Congress. 

The plaintiffs below violated no law in having the whiskey for 
sale at the place where it was seized ; and the twentieth section 
of the act of 1834, as amended by the act of 1864, conferred no 
authority whatever on the defendants to seize the property. 

It is a sufficient answer to the plea, that the defendants were 
subordinate officers acting under orders of a superior, to say 
that whatever may be the rule in time of war and in the pres- 
ence of actual hostilities, military officers can no more protect 
themselves than civilians in time of peace by orders emanating 
from a source which is itself without authority. The authority 
of the commandant of the post in the case was precisely the 
same as the Indian agent or sub-agent, or superintendent ; and 
it will hardly be maintained that if either of them, wholly mis- 
taking their powers, had seized the goods, he would have in- 
curred no liability. 

So the plea that they had good reason to believe that this 
was Indian country, and that they acted in good faith, while it 
might excuse these officers from punitory damages, is no defence 
to the action. If it- had been Indian country, and it had turned 
out that the plaintiffs had a license, or did not intend to sell or 
introduce the goods, the fact that defendants acted on reason- 
able ground would have exempted them from liability. 

But the objection fatal to all this class of defences is that in 
that locality they were utterly without any authority in the 
premises ; and their honest belief that they had is no defence in 
their case more than in any other, where a party mistaking his 
rights commits a trespass by forcibly seizing and taking away 
another man’s property. 

There was here no process from a competent court, nor any 
order from any source having authority, and there is, therefore, 
no defence. 


As the damages found in the verdict are measured by the 
VOL. Vv. 14 
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difference in value of the property at the time and place where 
seized, and the time and place where returned to the possession 
of the plaintiffs, we see no error in the rule by which they were 
ascertained. Judgment affirmed. 





RApDIcH v. HUTCHINS. 


1. Carlisle v. United States, 16 Wall. 147, cited and approved. 

2. A foreigner, domiciled daring the year 1864 in Texas, who, in order to obtain 
permission of the rebel government to export his cotton, sold at a nominal 
price, and delivered to its agents or officers for its use, an equal amount of 
other cotton, which he subsequently redeemed by paying a stipulated sum 
therefor, directly contributed to the support of the enemy, and gave him aid 
and comfort. Out of such a transaction, no demand against such agents or 
officers can arise which will be enforced in the courts of the United States. 

8. The coercion or duress which will render a payment involuntary must consist 
of some actual or threatened exercise of power possessed, or believed to be 
possessed, by the party exacting or receiving the payment, over the person 
or property of another, from which the latter has no other means of imme- 
diate relief than by making payment. 


ERROR to the Circuit Court of the United States for the 
Eastern District of Texas. 

This was an action brought by Radich against Hutchins and 
Wells. He alleges in his petition that he is a subject of the 
Emperor of Russia, and that he was, in 1864, the owner of four 
hundred and fifty bales of cotton, of the value of $50,000, which 
he designed to export from Texas, where he then resided, to 
Mexico, and which were then in transit on their way to Matamo- 
ras; that the defendant Hutchins, claiming to be a lieutenant- 
colonel in the army of the Confederate States, and chief of the 
cotton office at Houston in that State, combining with the de- 
fendant Wells and others, had, without warrant of law, by a 
public notice, prohibited the exportation of cotton from the 
State, except upon written permits from his office ; that such per- 
mits would not be issued, except upon condition that the person 
desiring to export cotton should sell to them an equal amount, at 
a nominal and arbitrary price, for the benefit of the Confederate 
States ; that, being desirous to export and sell his cotton, be- 
cause of the risk incurred of its destruction or loss during the 
war, and knowing that if he should attempt to send it beyond 
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the frontier of the State into Mexico the armed forces of the 
Confederate States, provided to carry out the illegal exactions 
of the defendants and their confederates, would capture and 
confiscate it, he was compelled to submit, and did submit, to the 
condition imposed, and accordingly delivered to the defendants 
one-half of his cotton, namely, two hundred and twenty-five 
bales, at a nominal and arbitrary price, as a consideration for a 
permit to export the other half, but upon a stipulation, however, 
insisted upon by himself, that he should have the privilege of re- 
deeming the bales sold, and exporting them upon the payment 
of such sum as the defendants might demand; and that after- 
wards he paid them $13,357 in specie, and in goods, wares, and 
merchandise at specie values, in redemption of the bales and 
for a permit to export them. He alleges that the amount thus 
paid was illegally and oppressively exacted, and that he sub- 
mitted to the wrong because of the armed forces to support 
and enforce it. 

The defendants demurred. The demurrer was sustained 
and the petition dismissed. Radich thereupon sued out this 
writ of error. 

The case was argued for the plaintiff in error by Mr. Thomas 
J. Durant, who cited Cutner v. United States, 17 Wall. 
517; The Santissima Trinidad, T Wheat. 283; United States v. 
Guillem, 11 How. 47; Sprott v. United States, 20 Wall. 459; 
Hickman v. Jones, 9 id. 197; The Venice, 2 id. 258. 


Mr. Philip Phillips, contra. 


Mr. JUSTICE FIELD delivered the opinion of the court. 

If at the time the transaction took place, which has given 
rise to the present action, the plaintiff was a subject of the 
Emperor of Russia, as he alleges, that fact cannot affect the 
decision of the case, or any question presented for our consider- 
ation. He was then a resident of the State of Texas, and 
engaged in business there. As a foreigner domiciled in the 
country, he was bound to obey all the laws of the United 
States not immediately relating to citizenship, and was equally 
amenable with citizens to the penalties prescribed for their 
infraction. He owed allegiance to the government of the 
country so long as he resided within its limits, and can claim 
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no exemption from the statutes passed to punish treason, or 
the giving of aid and comfort to the insurgent States. The 
law on this subject is well settled and universally recognized. 
Carlisle v. United States, 16 Wall. 147. 

The case presented by the petition is without merit. 

The substance of the complaint is that the defendants, as 
officers of the Confederate government, by a public notice, had 
prohibited the exportation of cotton from the State of Texas 
to Mexico, except upon condition that the exporter should sell 
to them an equal amount for the benefit of the Confederate 
government; and that the plaintiff, being the owner of cotton 
which he desired to export, and fearing that if he attempted to 
export it without such permit it would be seized and confiscated 
by the armed forces of that government, complied with the 
condition, and obtained a permit from the officers to export 
two hundred and twenty-five bales, and sold to them an equal 
amount for the Confederate government, obtaining at the same 
time the privilege of redeeming the cotton sold, and receiving 
a permit to export it, upon payment of such sum as they 
might demand; that he took advantage of this privilege and 
redeemed the cotton, paying in money and goods the sum men- 
tioned in the petition. 

There is nothing in these allegations showing that the de- 
fendants subjected the plaintiff to any coercion or duress, which 
would justify an action against them, either for the return of 
the money paid or for the value of the goods delivered in place 
of the money, or for damages of any kind. There is no aver- 
ment that either of the defendants ever made, or attempted to 
make, any seizure of the cotton, or that either of them was an 
impressing or other officer, exercising or claiming to exercise 
any power for its seizure, or had any thing to do with the com- 
mand or operations of the armed forces of the insurgents in 
the State of Texas. All that is directly charged against them 
is the publication of a notice that the exportation of cotton 
was forbidden, except on permits from the cotton office. The 
armed force is not stated to have been under the direction of 
that office. The whole proceeding set forth in the petition was 
a voluntary one by the plaintiff. He applied to the cotton 
office, and sold the cotton subsequently redeemed. It is not 
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pretended that either of the defendants made any application 
for its purchase. 

To constitute the coercion or duress which will be regarded 
as sufficient to make a payment involuntary, — treating now the 
redemption of the cotton as made in money, goods being taken 
as equivalent for a part of the amount,—there must be some 
actual or threatened exercise of power possessed, or believed 
to be possessed, by the party exacting or receiving the payment 
over the person or property of another, from which the latter 
has no other means of immediate relief than by making the 
payment. As stated by the Court of Appeals of Maryland, the 
doctrine established by the authorities is, that ‘a payment is 
not to be regarded as compulsory, unless made to emancipate 
the person or property from an actual and existing duress 
imposed upon it by the party to whom the money is paid.” 
Mayor and City Council of Baltimore v. Lefferman, 4 Gill 
(Md.), 425; Brumagim v. Tillinghast, 18 Cal. 265; Mays v. 
Cincinnati, 1 Ohio St. 268. 

Tested by these cases, the allegation of coercion or duress 
becomes frivolous. It is plain that the plaintiff entered volun- 
tarily upon the negotiation with the defendants, and subse- 
quently paid the redemption money without any constraint 
which would in law change the voluntary character of the 
payment. Such being the case, the transaction is one which is 
fatally tainted. The sale of the cotton was to the Confederate 
States; the money paid and goods delivered for its redemption 
were for the benefit of those States, to assist them in their war 
against the government and authority of the United States. 
The money paid and the goods delivered constituted, therefore, 
nothing less than a direct contribution to the support of the 
insurgents: they gave aid and comfort to the enemy. No 
demand arising out of such a transaction can have any stand- 
ing in the courts of the Union. 

At this time, also, it was the declared policy of the United 
States to prevent all intercourse between the insurgeni States 
and the loyal States, and also between them and foreign 
countries, and thus to cut off from the insurgents the means of 
prolonging the existing war. In pursuance of this policy, the 
ports and coasts of those States were blockaded, commerce 
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with their inhabitants was prohibited, except as specially 
authorized under regulations of the Treasury Department, and 
property which eluded the blockade was subject to seizure and 
condemnation. The attention of the authorities was specially 
directed to prevent the exportation of cotton, upon which the 
insurgents chiefly relied to obtain the means for the continu- 
ance of their struggle. The plaintiff alleges that he paid 
money and delivered goods to the defendants for the use of the 
Confederate government, in order to obtain permission to vio- 
late this policy and legislation, and now he modestly asks that 
he should be allowed in the courts of the United States to 
recover damages from them because they took what he offered 
for the permission. 


The demurrer was properly sustained. 
Judgment affirmed. 





ROEMER v. SIMON. 


1. Letters-patent No. 56,801, issued July 31, 1866, to William Roemer, for an im- 
provement in travelling-bags, cannot be sustained, as the thing patented was, 
before his alleged invention, known and extensively used by others in this 
country. 

2. Where, after setting up the defence of prior knowledge and use of the thing 
patented, and giving the names and residences of witnesses intended to be 
called to prove the defence, the answer to a bill for the infringement of let- 
ters-patent alleges that the names and residences of certain other witnesses 
are unknown to the defendant, and prays leave to insert and set forth in the 
answer such names and residences when they shall be discovered, it is com- 
petent for the court to allow, upon such discovery, the amendment to be 
made nunc pro tune. 


APPEAL from the Circuit Court of the United States for the 
District of New Jersey. 

This is a suit by William Roemer against the appellee for 
the infringement of letters-patent No. 56,801, granted to him 
July 31, 1866, for an improvement in travelling-bags. 

The answer set up among the defences the want of novelty 
of the improvement, and the knowledge and use of it prior to 
the alleged invention of the complainant. 

Upon the final hearing, the court below dismissed the bill; 
whereupon the complainant appealed here. 

The other facts are set forth in the opinion of the court. 
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Mr. Arthur v. Briesen for the appellant. 
Mr. Frederic H. Betts, contra. 


Mr. JusTICE CLIFFORD delivered the opinion of the court. 

Patentees or assignees in a suit for infringement, where the 
patent described in the bill of complaint is introduced in evi- 
dence, are presumed to be the original and first inventors of 
the described improvement ; and, if they have proved the alleged 
infringement, the burden of proof is cast upon the respondents 
to show that the patent is invalid, unless the patent is ma- 
terially defective in form. 

Parties defendants sued as infringers are not allowed, in an 
action at law, to set up the defence of a prior invention, knowl- 
edge, or use of the thing patented, unless they have given 
notice of such defence in writing thirty days before the trial, 
and have stated in that notice “ the names of the patentees and 
the dates of their patents alleged to have been invented, and the 
names and residences of the persons alleged to have invented or 
to have had the prior knowledge of the thing patented, and 
where and by whom it had been used.” 16 Stat. 208; Rev. 
Stat., sect. 4920 ; Seymour v. Osborne, 11 Wall. 516; Blanchard 
v. Putnam, 8 id. 420. 

Since the passage of the act of the 8th of July, 1870, the 
regulation in equity suits is that defences such as are described 
in sect. 61 of that act “may be pleaded in any equity suit for 
relief against an alleged infringement, and that proof of the 
same may be given upon like notice in the answer of the 
respondent, and with like effect.” 16 Stat. 208. 

Service was made; and the respondents appeared and filed 
an answer, in which they deny that they have ever in any way 
infringed the letters-patent described in the bill of complaint ; 
and they also set up several other defences, as follows: 1. That 
the specification filed in the Patent Office contains less than 
the whole truth relative to the invention, or more than is 
necessary to produce the described effect. 2. That the patent 
was surreptitiously and unjustly obtained for that which was 
in fact invented by another. 8. That the alleged invention 
had been patented prior to the supposed invention by the com- 
plainant. 4. That the alleged invention had been described in 
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a certain publication prior to the alleged invention by the pat- 
entee. 5. That the complainant was not the original and first 
inventor of the supposed improvement; that the same had been 
previously invented and known and used by the persons named 
in the answer, and by many other persons whose names are un- 
known to the respondents, which, when discovered, the respon- 
dents pray leave to insert and set forth in the answer. 

Proofs were taken on both sides; and the parties went to 
hearing upon bill, answer, replication, and the proofs exhibited 
in the record. Both parties were fully heard; and the court 
entered a decree in favor of the respondents, dismissing the 
bill of complaint ; and the complainant appealed to this court. 

Three errors are assigned, in substance and effect as follows: 
1. That the court did not give due effect to the agreement 
between the parties which was introduced in evidence by the 
complainant. 2. That the evidence introduced by the respon- 
dents to prove use and knowledge of the thing patented prior to 
the patent granted to the complainant was insufficient to estab- 
lish that defence. 38. That the court erred in admitting evi- 
dence to prove such prior use and knowledge, of which no 
notice had been given in the answer. 

Questions not involved in the assignment of errors will be 
passed over without examination. 

1. By the articles of agreement, the respondents agree that 
“‘ they will not manufacture or use the clasp or catch manu- 
factured by a certain firm therein mentioned without the con- 
sent of the complainant, his executors, administrators, or 
assigns.” They did not agree not to manufacture or use the 
thing patented in the complainant’s patent. Instead of that, 
the charge in the bill of complaint is that the respondents 
have manufactured and sold to others large quantities of travel- 
ling-bags in violation of the complainant’s rights and privileges 
under his letters-patent. Attempt is made to show that the 
clasp or catch manufactured by the firm referred to in the 
agreement is the same as that of the complainant ; but that is a 
question of fact open to controversy, which is sufficient to show 
that the agreement does not work an estoppel, as supposed by 
the respondents. Curtis on Patents (4th ed.), sect. 217. 

Much reference to the specification is unnecessary, as the 
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defence, that the respondents have not infringed the supposed 
invention, is not pressed in the argument for the appellee. My 
invention, says the patentee, consists in the application of two 
staples or clamps, one at or near each end, to the frame of a 
travelling-bag in such a manner that when the bag is packed 
full the staples or clamps shall fasten the ends or corners to- 
gether. In the same connection he also describes a mode of 
fastening the staples or clamps to the frame of the bag by a 
strap which passes over the centre of each staple; and he adds, 
that the staple or clamp “is made of strong iron turned down 
at each end.” Sufficient description is given of the staple or 
clamp ; but the strap is not described, except by being exhibited 
in the drawings. 4 

Clamps, the patentee admits, have before been applied to 
small and fancy bags instead of a lock at or near the centre of 
the frame, and therefore he does not claim the application of 
clamps or staples broadly ; but, says the patentee, what I claim 
as my invention and desire to secure by letters-patent is a 
frame for travelling-bags having staples and straps, meaning 
the described staple and strap adjusted at the top thereof, 
relieving the lock from strain, as combined, arranged, and 
described. 

Suffice it to say, that it is obvious from an inspection of the 
specification that the real invention, if any, is in the staples or 
clamps, and perhaps in the arrangement of two of them at the 
top of the frame. Doubtless one method of arrangement may 
be better than another; but the particular method of attach- 
ment to the frame cannot be very material, as any mechanic, if 
furnished with the clamps, could affix the device in various 
equivalent ways. 

Five witnesses admitted to be credible were examined by the 
respondents, whose testimony clearly shows that the thing 
patented had been previously known and used very extensively 
in this country by the persons named in the answer and by 
many others. 

Exclusive rights of the kind are granted only to inventors or 
discoverers of some new and useful art, machine, manufacture, 
or composition of matter, or some new and useful improvement 
thereof ; and the law is well settled that nothing short of inven- 
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tion or discovery will support a patent for any such alleged 
new and useful improvement. Certain other important condi- 
tions are also annexed to the exercise of the right to obtain 
such a muniment of title for such an invention or discovery ; as, 
for example, the improvement must not only be new and use- 
ful, but it must be one not known or used by others in this 
country and not patented, or described before the invention or 
discovery in any printed publication in this or any foreign 
country, and must not have been in public use or on sale more 
than two years prior to the application for a patent. 16 Stat. 
201; Rev. Stat. sect. 4886; Collar Company v. Van Dusen, 23 
Wall. 531; Dunbar v. Myers, 94 U.S. 196. 

Antecedent patents here or elsewhere are not set up in the 
answer ; and it is clear that proof of prior use in a foreign 
country will not supersede a patent granted here, unless the 
alleged invention was patented in some foreign country. Proof 
of such foreign manufacture and use, if known to the applicant 
for a patent, may be evidence tending to show that he is not 
the inventor of the alleged new improvement; but it is not 
sufficient to supersede the patent if he did not borrow his sup- 
posed invention from that source, unless the foreign inventor 
obtained a patent for his improvement, or the same was de- 
scribed in some printed publication. 

Doubt upon that subject cannot be entertained; but it is 
equally clear, that if the alleged improvement had been previ- 
ously patented here or in a foreign country, or if it had been 
previously known or used by others in this country, or if it had 
been in public use or on sale for more than two years prior to 
his application for a patent, the letters-patent cannot be sus- 
tained. 16 Stat. 201. 

Competent proof of a prior patent anywhere is entirely want- 
ing, nor is there any satisfactory evidence that the invention 
was previously described in any printed publication ; but the 
evidence shows beyond any reasonable doubt that the thing 
patented was known and used extensively by others in this 
country before the invention or discovery made by the patentee, 
as set forth and described in the bill of complaint. Such was 
the finding of the court below; and the evidence is so full to 
the point, and is so fully set forth in the record and in the opin- 
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ion delivered in the Circuit Court, that it is not necessary to 
reproduce it in the present opinion. 

Suppose that is so, still it is insisted by the complainant 
that the testimony of two of the witnesses should have been 
excluded, because their names and residences were not set 
forth in the answer as persons alleged to have had a prior 
knowledge of the thing patented. 

Written notice of the names of the witnesses intended to be 
called by the defendant or respondent to prove such a defence 
is not required by the act of Congress. Instead of that, the 
requirement is that the defendant party shall state the names 
of the patentees, and the dates of their patents and when 
granted, and “ the names and residences of the persons alleged 
to have invented or to have had the prior knowledge of the 
thing patented, and where and by whom it had been used.” 
16 Stat. 208. 

Notice of the kind is required, in order to guard the moving 
party from being surprised at the trial by a defence of a nature 
which he could not be presumed to know or be prepared to 
meet; and, to prevent such consequences, the defendant or 
respondent is required to state “the names and residences of 
the persons alleged to have previously invented the improve- 
ment, or to have the prior knowledge of the thing paténted, 
and where and by whom it had been used.” Teese et al. v. 
Huntington et al., 23 How. 2. 

Prior use and knowledge of the thing patented may be 
pleaded as a defence to a suit for infringement ; but the respon- 
dent cannot be allowed to give evidence to support such de- 
fence, if seasonable objection be made, unless it appears that 
he gave notice in his answer of the names and residences of 
the persons alleged to have had such prior knowledge of the 
thing patented. Blanchard v. Putnam, 8 Wall. 420. 

Seasonable objection was made in that case by the plaintiff, 
the suit being an action at law, and the court held that the 
evidence was not admissible without an antecedent compliance 
with the conditions of the patent act; but the case before the 
court is clearly distinguished from that in several particulars. 
Due notice was given in the answer that the invention and 
every material and substantial part thereof had been previously 
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invented and used by and was known to certain persons therein 
named, twelve in all; and the respondents in due form stated the 
names and residences of the persons alleged to have had such 
prior knowledge, and where and by whom the invention had 
been used. Superadded to that, they also alleged that the 
supposed invention had previously been known to and used by 
many other persons to the respondents unknown; and they 
prayed leave, as before remarked, that, when discovered, they 
might be permitted to insert and set forth their names in the 
answer. Pursuant to that reservation, two witnesses were ex- 
amined upon that subject by the respondents without objection ; 
nor does the record, irrespective of the opinion of the court, 
show that any objection to the admissibility of the evidence 
was ever made. 

Previous notice of the examination of those two witnesses, it 
seems, was not given; but the presiding justice states that, if 
seasonable objection had been made, the evidence would have 
been excluded. None such was made; and it is well-settled 
law that the failure to interpose any such objection before the 
final hearing is a waiver of the required notice in an equity 
suit. Brown v. Hall, 6 Blatch. 405. 

Explicit notice was given in the answer that such a defence 
would be made, and that leave to amend the answer would be 
asked in case the names and residences of other persons having 
like knowledge in that regard should be discovered ; and, when 
such a discovery was made, the respondents in due form applied 
to the court for leave to insert their names and residences in 
the answer. Viewed in the light of these circumstances, we 
are all of the opinion, that it was clearly competent to allow 
the proposed amendment. Teese et al. v. Huntington et al., 
supra. 

Authority to grant the amendment being established, it fol- 
lows that the court might properly allow it to be entered nune 
pro tune, as originally prayed in the answer. Due notice was 
there given that such defence would be made, and that the 
respondents would move to insert the names and residences of 
other persons when discovered. Such notice prevented sur- 
prise, and fully justified the court in allowing the amendment 
and making the order in the form exhibited in the record. 
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Suppose the rule were otherwise, still a new hearing would 
not benefit the complainant, as the testimony of the other three 
witnesses is abundantly sufficient to establish the defence of 
prior knowledge and use. Decree affirmed. 


EX PARTE RAILROAD COMPANY. 


1. Where the final decree of the Circuit Court is inconsistent with an interlocutory 
decree granting affirmative relief upon a cross-bill in the same suit, a party 
adversely affected by such final decree, where the matter in dispute is suffi- 
cient, has a right to appeal to this court, which, if withheld, may be enforced 
by mandamus. 

2. An assignment by a defendant of his interest in the subject-matter of a pend- 
ing suit does not necessarily defeat the suit. The assignee is bound by what 
is done against the assignor; and may either come in and assume the burden 
of the litigation in his own name, or act in the name of his assignor. 


PETITION for a writ of mandamus to the Circuit Court of the 
United States for the Middle District of Alabama. 

The facts important to the determination of this case are as 
follows : — 

The Montgomery and Eufaula Railroad Company, in 1860, 
borrowed $30,000 from the State of Alabama, and executed a 
mortgage upon its property and franchises to secure the pay- 
ment. Afterwards, the State indorsed bonds of the company 
to the amount of $1,280,000, and a statutory lien was created 
upon the same property and franchises as further security for 
the bonds. In 1870, the company issued a series of bonds to 
the amount of $500,000, and secured the payment of them by 
a deed of trust upon the same property. 

Default having been made in the payment of the interest 
upon the last-named bonds, Samuel A. Strang, claiming to be 
the holder of some of them, filed May 10, 1872, a bill for the 
foreclosure of the mortgage, in the District Court of the United 
States for the Middle District of Alabama, then possessing 
circuit court powers. To this bill, the trustees named in the 
mortgage, the railroad company, and one of its judgment cred- 
itors, were alone made parties. No mention was made of the 
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first mortgage to the State. On the 17th January, 1874, the 
South and North Alabama Railroad Company was, upon its 
own petition, admitted as a defendant in the suit, with leave 
to answer and file a cross-bill. In its answer it set forth its 
ownership of the $30,000. mortgage to the State, and insisted 
upon the priority of its security ; and, in the cross-bill, prayed a 
sale of the mortgaged property, for the purpose of paying the 
debt. 

On the 1st of April, 1875, Mason Young and others, claim- 
ing to be the owners of certain of the bonds secured by the 
statutory lien, filed a bill in the Circuit Court of the United 
States for the Middle District of Alabama to enforce that lien. 
To this bill the Montgomery and Eufaula Railroad Company, 
the South and North Alabama Railroad Company, and the trus- 
tees under the Strang mortgage, were made parties. The South 
and North Alabama Railroad Company answered, setting up its 
lien, and asking that it might be enforced as superior to that of 
any other claimants. In the answer, it was stated that, on the 20th 
April, 1876, the company had transferred its claim to the Louis- 
ville and Nashville Railroad Company. In June, 1876, the 
Strang suit was, by operation of law, transferred to the Circuit 
Court of the United States for the Middle District of Alabama. 

After this transfer, the Strang and Young suits, with the 
cross-bill, were submitted to the court upon the pleadings, 
proof, and admissions of the solicitors for the determination of 
the question, whether the mortgage claim of the South and 
North Alabama Railroad Company was paramount and supe- 
rior to the other claims and liens asserted and disclosed in the 
pleadings of the other parties to the several causes ; and, upon 
this submission, the court decided in favor of that company, 
finding the amount due to be $61,212, and entered an interlocu- 
tory decree to that effect, reserving all further questions. At 
a subsequent term, on the 6th of June, 1877, each of the several 
causes came on to be heard upon the prayer of the cross-bill of 
the South and North Alabama Company, for an order to sell 
the mortgaged property, and pay its debt out of the proceeds, 
and upon the motion of the several complainants in the original 
bills for a reference to ascertain the amount due for costs, solic- 
itors’ fees, and outstanding unpaid receiver's certificates. Upon 
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this hearing, a decree was entered in each of the suits directing 
the sale, as asked for, and the application of the proceeds to the 
payment of the claim of the Alabama Company in preference 
to that of the other mortgage creditors. From these decrees 
Young and his co-complainants appealed, and filed the necessary 
bond for a supersedeas ; but at the same term, and the next day 
after the appeal was taken, the court again considered the cause, 
upon the motion of those holding claims adverse to that com- 
pany for a decree settling their equities as between themselves, 
and directing a sale of the property subject to the claim or lien 
of that company, “ to the end that this litigation, except in so far 
as it concerns the South and North Alabama Railroad Company, 
may be terminated;” and it appearing to the court that the 
parties to such motion were entitled to a decree as to their 
several equities as between each other, the two suits of Strang 
and Young were consolidated, and a decree was rendered, 
July 3, 1877, settling the equities of the parties, exclusive of 
the Alabama Company, ordering a sale of the property, subject 
to the lien of that company, and directing that the purchaser 
take title subject to such lien, as the same might finally be ad- 
judicated and determined. It was also adjudged that all the 
rights and equities of that company should remain the same in all 
respects as if that decree had not been rendered, such company 
“not being a party to the submission, and, in the opinion of the 
court, as a matter of law, not a party to the decree, although 
appearing and claiming to be a party, and insisting upon the 
right as a party to object thereto.” 

On the same day with the rendition of this decree, the South 
and North Alabama Company prayed an appeal to this court 
to operate as a supersedeas upon the filing of the necessary 
bond; but the court refused to grant the appeal or accept a 
bond, being of the opinion that the company had no right to 
appeal, or to supersede the execution of the decree. 

The South and North Alabama Railroad Company now peti- 
tions for a mandamus requiring the Circuit Court to grant the 
appeal and accept a good and sufficient supersedeas bond. 

Mr. Thomas G. Jones for the petitioner. 

The decree of July 3, 1877, is final, and the petitioner, as a 
party to the suit, had the right to an appeal to this court. Stovall 
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v. Banks, 10 Wall. 583; Railroad Company v. Bradleys, 7 id. 
575; The Douro, 3 id. 564; United States v. Adams, 6 id. 101; 
Ex parte Jordan, 94 U.S. 248; Phillips’s Practice, 76-81. 

The assignment of the debt by the petitioner to the Louis- 
ville and Nashville Railroad Company did not take away 
that right. Partridge v. Partridge, 38 Pa. St. 78; Adams 
v. Parker, 12 Gray (Mass.), 538; Warden v. Adams, 15 Mass. 
233 ; Smith v. Kelley, 27 Me. 237; Lyford v. Ross, 33 id. 197; 
Crinion v. Nelson, 7 Mo. 466; Davies v. Austin, 1 Ves. 247; 
Thomas on Mortgages, 104; Story, Eq. Pl., sects. 156, 351. 

The appeal having been improperly denied, mandamus is 
the proper remedy. United States y. Gomez, 3 Wall. 752; 
Ex parte Jordan, supra; Life and Fire Insurance Company of 
New York v. Adams, 9 Pet. 571. 

Mr. D. S. Troy, contra. 

The appeal was properly denied. Simpson v. Greeley, 20 
Wall. 152; Stratton v. Jarvis ¢ Brown, 8 Pet. 4; Neal v. Sin- 
gleton, 26 Ark. 491; Combs v. Jefferson Pond Draining Co., 
3 Mete. (Ky.) 72; Strong v. Winslow, 3 Chand. ( Wis.) 21; 
Amery v. Amery, 26 Wis. 152; High, Extraordinary Remedies, 
sects. 8-10. 

The petitioner having assigned its debt, and thus transferred 
its interest in the subject-matter in controversy, lost any right 
it might otherwise have had to an appeal. Story, Eq. Pl., 
sects. 156, 349, 351, 352; Mitford & Tyler, Eq. Pl., p. 164; 
Mills v. Hoag, 7 Paige (N. Y.), Ch. 18; Card v. Bird, 10 id. 
427; People v. Wilson, 26 Cal. 127; Griggs v. Detroit, 10 
Mich. 117; Solomon v. Solomon, 18 Sim. 516; Johnson v. 
Thomas, 11 Beav. 502. 

Moreover, its lien, whatever it might be, was expressly saved 
from the operation of the decree. 


Mr. Cuter Justice WAITE delivered the opinion of the 
court. 

This petition for a mandamus is resisted, upon the general 
ground that the South and North Alabama Railroad Company 
cannot appeal, because its rights are not injuriously affected by 
the decree. That company was a party to each of the suits con- 
solidated for the purposes of the decree. It was, therefore, a 
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party to the consolidated suit, and entitled to be heard upon 
the pleadings as they stood before the consolidation, since no 
change in that particular was ordered or deemed necessary 
by the court. Among the pleadings in the Strang suit, thus 
brought into the consolidated suit, was the cross-bill of this 
company praying affirmative relief in the final determination 
of the cause. It matters not that at a former day in the term 
a special decree had been rendered upon the subject-matter of 
the cross-bill, and that an appeal from that decree had been 
taken ; for “a cross-bill is a mere auxiliary suit and a depend- 
ency of the original.” Cross v. DeValle,1 Wall. 5. As we 
have said in Ayres et al. v. Carver et al., 17 How. 591, “ both 
the original and cross-bill constitute one suit,” and ought to 
be heard at the same time. Consequently, “any decision or 
decree in the proceedings upon the cross-bill is not a final de- 
cree in the suit, and . . . not the subject of an appeal to this 
court. . . . The decree, whether maintaining or dismissing the 
bill, disposes of a proceeding simply incidental to the principal 
matter in litigation, and can only be reviewed on an appeal 
from the final decree disposing of the whole case. That appeal 
brings up all the proceedings for re-examination, when the 
party aggrieved by any determination in respect to the cross- 
bill has the opportunity to review it, as in the case of any other 
interlocutory proceeding in the case.” A cross-bill must grow 
out of the matters alleged in the original bill, and is used to 
bring the whole dispute before the court, so that there may be 
a complete decree touching the subject-matter of the action. 
2 Daniell, Ch. 1548. The South and North Alabama Com- 
pany deemed it necessary, for the protection of its rights in the 
mortgaged property, that in any sale which might be ordered 
provision should be made for the payment of its claim out of 
the proceeds, insisting, for that purpose, that its lien was prior 
in time to that of either of the other mortgage creditors. To 
accomplish this, a cross-bill was necessary, and it was accord- 
ingly filed. The decree upon this bill being, under the ruling 
in Ayres v. Carver, interlocutory only, was superseded by that 
of July 8, which finally disposed of the cause in a manner en- 
tirely inconsistent with its provisions. It is clear, therefore, 


that the decree as rendered did, in effect, deny the company 
VOL. V. 16 
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the relief it asked, and that, if there were nothing more in the 
case, redress might be had by an appeal. 

But it is claimed that, as in the answer of the South and 
North Alabama Company to the bill of Young, it was stated 
that pending that suit, and consequently pending that of Strang 
and the cross-bill, the company had assigned its debt, it had 
now no right to insist upon affirmative relief in the action, and, 
therefore, could not appeal. In both the suits it was a defend- 
ant against whom relief was asked. It defended against the 
claims of the several complainants, and, as an incident to that 
defence, sought to obtain protection for its own rights. It is 
well settled that an assignment by a defendant of his interest 
in a litigation does not necessarily defeat a suit. His assignee 
taking pendente lite is bound by what is done against him. 
The assignee may, at his own election, come in by an appro- 
priate application, and make himself a party, so as to assume 
the burden of the litigation in his own name, or he may act in 
the name of his assignor. <A pendente lite assignment carries 
with it an implied license by the assignor for the use of his 
name in the cause by the assignee to protect the rights assigned. 
Of this, the plaintiffs in the action cannot complain, because 
the assignee is hound by all that is done, whether a party by 
name or not. Acting upon this principle, notwithstanding the 
statement in the answer, the company has all the time, in the 
whole course of the subsequent proceedings, been treated as 
the representative of the interest of its assignee. Subsequent 
to the answer, and during the May Term, 1876, the cause was 
submitted by consent of all parties for decision and decree upon 
the question whether the mortgage claim or lien asserted and 
disclosed in the answer and cross-bill in the Strang suit and in 
the answer in the Young suit was, and still continued to be, 
paramount and superior to the claims and liens of the other 
parties. Upon this submission, the court found that the lien 
was paramount, and entered an interlocutory decree to that 
effect. In addition to this, on the 6th June, 1877, the parties 
stipulated, for the purposes of evidence in the cause, that the 
South and North Alabama Company was the owner of the bonds 
and the mortgage to secure them. It is thus apparent that, for 
the purposes of the suit, by the understanding of all the parties, 
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that company represented the claim which was being enforced 
in its name, and was entitled to take such steps as might be 
deemed necessary for the protection of those in whose behalf 
it was acting. 

A writ of mandamus may issue directing the circuit judge, 
or the Circuit Court of the United States for the Middle Dis- 
trict of Alabama, to allow the appeal prayed for as of July 3, 
1877, and, upon the allowance of the appeal, to accept as of the 
same date good and sufficient security for a supersedeas if 
offered ; and it is So ordered. 





INSURANCE COMPANY v. ExprREsSS COMPANY. 


A policy, issued to an express company, insuring goods and merchandise in its 
care for transportation while on board cars or other conveyances, contained 
the following provision: ‘ It is a further condition of this insurance, that no 
loss is to be paid in case of collision, except fire ensue, and then only for the 
loss and damage by fire. And that no loss is to be paid arising from petro- 
leum or other explosive oils.” Certain goods in the possession of the com- 
pany, and in the course of transportation by it, were in an express freight-car, 
forming part of a railway train, which collided with another train composed 
mainly of oil-cars loaded with petroleum. Immediately upon the collision, the 
petroleum burst into flames, which enveloped and destroyed the freight-car 
and the goods. Held, that the loss thereby sustained by the express company 
was not covered by the policy. 


Error to the Circuit Court of the United States for the 
Southern District of New York. 


The facts are stated in the opinion of the court. 


Mr. N. B. Hoxie for the plaintiff in error. 
Mr. S. P. Nash, contra. 


Mr. JUSTICE STRONG delivered the opinion of the court. 

This was an action upon two policies of insurance against 
fire, issued by the defendants to the plaintiffs below, an express 
company, and covering goods, wares, and merchandise in their 
care for transportation while on board cars or other convey- 
ances, including water and stage routes, embracing .the entire 
routes of the company designated on a map specified. The 
policies, though differing in the sums insured, were alike in all 
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other particulars. To the action two defences were set up, 
both founded upon certain provisions of the policies. The 
material parts out of which the first of these defences is 
thought to arise are the following : — 


“Tt is a further condition of this insurance, that no loss is to be 
paid in case of collision, except fire ensue, and then only for the 
loss and damage by fire. And that no loss is to be paid arising 
from petroleum or other explosive oils.” 

“Petroleum, rock, earth, coal, kerosene, or carbon oils of any 
description, whether crude or refined ; benzine, benzole, naphtha, 
camphene, spirit gas, burning fluid, turpentine, phosgene, or any 
other inflammable liquid, are not to be stored, used, kept, or allowed 
on the above premises, temporarily or permanently, for sale or 
otherwise, unless with written permission indorsed on this policy, 
excepting the use of refined coal, kerosene, or other carbon oil for 
lights, if the same is drawn and the lamps filled by daylight, other- 
wise this policy shall be null and void.” 

“If any property covered by this insurance be damaged by 
lightning, or the bursting of a boiler, or by explosion from any 
cause, this company shall not be liable therefor, unless fire ensues, 
and then for the loss by fire only, which shall be determined by the 
value of the damaged property after the casualty by explosion or 
lightning.” 

It is claimed that by force of these provisions the loss which 
occurred was excepted from the risk undertaken by the insur- 
ers, or, in other words, that the loss was not covered by the 
policies. This is one of the defences set up against any re- 
covery by the plaintiffs. 

The other defence is, that the suit was not brought within 
the term of twelve months next after the loss or damage oc- 
curred, and was, therefore, barred by an express stipulation 
contained in the policies. Both these defences were overruled 
in the Circuit Court, and the jury was instructed to return a 
verdict for the plaintiffs. It is obvious that, if either of the 
defences was maintainable,—if the loss was not covered by 
the policies, or if the suit was barred by any stipulation con- 
tained in them, —the instruction given to the jury was erro- 
neous. And, as we think the loss was excepted from the risk 
assumed by the insurance company, it will be unnecessary to 
consider whether the action was brought too late. 
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There is no controversy about the facts. They were agreed 
upon and admitted at the trial. During the years 1870 and 
1871, the New York Central and Hudson River Railroad was 
one of the routes of the plaintiff denoted on the map referred 
to in the policies of insurance. 

On Feb. 6, 1871, an oil freight-train of said railroad was on 
its way from the city of Albany to the city of New York, on 
the westerly track of the railroad. The train was composed 
mainly of oil-cars, so called, the same being trucks or plat- 
forms, having upon them, respectively, two large wooden tanks, 
with iron hoops; one of the tanks at each end of the trucks or 
platforms, and each tank containing several thousand gallons 
of petroleum. 

By the breaking of an axle, one of the oil-cars was thrown 
from or left the westerly track, and so left and situated that it 
stood across the easterly track of the railroad, upon the bridge 
next south of the tunnel at New Hamburgh. 

While the oil-car was so situated, an express passenger-train 
of the railroad company, composed of locomotive and tender, 
baggage-car, express freight-car, five sleeping-cars, and one 
ordinary passenger-car, connected in the order stated, was on 
its way from the city of New York to the city of Albany, 
upon the easterly track of the railroad. In the express freight- 
car was a large quantity of merchandise in the possession of 
the plaintiffs, and in the course of transportation by them. 

The express passenger-train was proceeding at a high rate of 
speed, and while so proceeding, at or about the hour of ten 
o'clock in the evening of the said sixth day of February, 1871, 
struck one of the oil-tanks upon the oil-car standing across the 
easterly track of the railroad upon the bridge, as before men- 
tioned. 

Immediately upon the collision, the petroleum in said tank 
so struck was in some way ignited and burst into flames, 
which surrounded and enveloped the locomotive and tender, 
baggage-car, express freight-car, and first, second, and third 
sleeping-cars of the express passenger-train, and consumed the 
bridge, the baggage-car and its contents, the express freight-car 
and most of its contents, and the first, second, and third sleep- 
ing-cars, with many of the passengers therein. 
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There was no petroleum or other explosive oil in or upon 
either of said trains in the possession or under the control of 
the plaintiffs. 

In view of the facts thus stated, it is an inevitable inference 
that the destruction of the express-car and its contents arose 
from the burning petroleum, or was caused by it; and it makes 
no difference to this case‘ how the petroleum was ignited, 
whether by burning coals from the locomotive, or by heat gen- 
erated in the collision. 

The policies insured only against fire, and the excepting 
clause we have quoted was plainly intended to exclude from 
the risk taken certain possible fires. It stated, as a condition 
of the insurance, that no loss should be paid in case of colli- 
sion, except fire ensued, and then only for the loss and damage 
by fire, and that no loss should be paid arising from petroleum 
or other explosive oils. This plainly implies that, in contem- 
plation of the parties, a loss by fire might arise or be caused 
by petroleum. That would be impossible, unless the petroleum 
were ignited in some way. It must, therefore, have been un- 
derstood that burning petroleum, distinguished from the match, 
coals, or collision that ignited it, might originate a fire, and 
that a loss might arise from it. Such a loss, therefore, must 
have been the one intended to be excepted, as truly as the ex- 
cepting a loss from gunpowder would mean from ignited gun- 
powder, not merely from the loss caused by the match which 
ignited it. Keeping in mind the general intent of the contract, 
which was insurance against fire, we may, perhaps, arrive at 
the understanding of the parties by following the succession of 
provisions the policy contains. After having acknowledged 
the receipt of the premium for insurance of the property 
against fire generally, the thought seems to have occurred that 
railroad collisions might take place, causing damage and result- 
ing in fire. The policy, therefore, stipulated that in such cases 
only the damage caused by fire, as distinguished from that 
caused by the collision, should be covered by the policies. 
Then it seems to have been considered that collisions might 
result in setting fire to petroleum, a known dangerous sub- 
stance, which, when ignited, produces uncontrollable fires; and, 
therefore, it was stipulated that no loss arising from petroleum 
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should be paid for, even though its ignition should ensue as a 
consequence of collision. Looking at the position in the con- 
tract of these excepting provisions, being in juxtaposition, as 
they are, and in one policy parts of the same sentence, it is 
evident that such must have been the process of thought of 
the parties. The meaning of the language used by the in- 
surers, then, is this: We will insure you against fire; and, if 
fire ensues from a collision, we will pay the damages caused by 
the fire, though not that caused by the collision ; but if a fire 
ensuing a collision arise from petroleum or other explosive oils, 
we do not undertake to pay the loss. All other losses caused 
by fire resulting from collision we will pay. Such, we think, 
is the most natural construction of the excepting clause. 

The circuit judge was of opinion that what the parties con- 
templated was exemption from liability for loss occasioned by 
explosion. ‘This he inferred from the expression, “no loss is 
to be paid arising from petroleum or other explosive oils” (sev- 
ering it from the sentence of which it is really a part). Hence, 
he concluded that the parties treated petroleum as an explosive 
substance ; and that when, as generally, in case of fire, if an 
explosion occur which is caused by the fire, the insurers might 
be liable for the whole damage caused by the explosion, in this 
case they were exempted by the exception from all loss except 
that immediately communicated by fire. To us this appears to 
be a strained and unnatural construction, and it is decisive 
against it that the parties have clearly and expressly stipulated 
for the case of loss by explosion in another part of the policy. 
It is a fair and necessary inference from this that the parties 
had in mind, when they inserted the clause, other causes of loss 
and other limitations of liability. 

The defendants in error have argued that the exempting 
clause may fairly be construed so as to read, “ No loss is to be 
paid arising from petroleum or other explosive oils carried by 
the parties insured,” or “carried upon the same train of cars 
or other conveyance used by the parties insured.” But such a 
construction would be making a contract, instead of interpret- 
ing one already made. Another section of the policies contains 
a condition that petroleum, rock, earth, coal, kerosene, or car- 
bon oils of any description, whether crude or refined, benzine, 
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benzole, naphtha, camphene, spirit gas, burning fluid, turpen- 
tine, phosgene, or any other inflammable liquid, shall not be 
stored, used, kept, or allowed on the premises insured (that is, 
in the cars or conveyances employed), either permanently or 
temporarily, for sale or otherwise. The petroleum referred to 
in the excepting clause must, therefore, have been some other 
than such as might be carried by the assured, or on the convey- 
ances used by them. Collisions of express trains with petro- 
leum-oil trains, and the consequent frightful destruction of 
property and life by fire, had occurred before these policies 
were issued, and manifestly the contracting parties intended to 
take out of the risk assured the damages which might result 
from such a possible catastrophe. 

We are, therefore, led to the conclusion that the loss sus- 
tained by the plaintiff was not covered by the policies, and 
that the Circuit Court erred in charging the jury to return a 


verdict against the defendants. 
Judgment reversed. 





INSURANCE COMPANY v. RODEL. 


1. By a policy upon the life of A., for the benefit of his wife, an insurance com- 
pany promised to pay her a certain sum, “for her sole and separate use and 
benefit, ninety days after due notice and satisfactory evidence of the death 
of the said A., and of the just claim of the assured (or proof of interest, if 
assigned or held as security), under this policy, has been received and ap- 
proved by the company.” Held, that the words “ just claim of the assured” 
have reference to her claim or title to the policy, and not to the justness of 
her cause of action thereon. 

2. A fact, disclosed by the proofs of the death of the insured furnished to the 
company, which might be set up as a defence to a suit on the policy, does 
not derogate from their sufficiency, nor bar the bringing of such suit. 

8. Where a policy provides that it shall be void if the insured shall “ die by his 
own hand,” the court should not take from the jury, as insufficient to sus- 
tain a recovery, evidence tending to show that he was insane when he com- 
mitted the act which caused his death. The weight of the evidence is for 
the jury to pass upon, although the court may, in its discretion, express its 
opinion thereon. 

4. The testimony of ordinary persons as to the conduct, manner, and appearance 
of the insured, and to the impressions thereby made upon them, is compe- 
tent to go to the jury upon the question of his insanity. 

6. The charge of the court below upon that question, being in the language sanc- 
tioned and approved in Life Insurance Company v. Terry, 15 Wall. 580, was 
not erroneous, 
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Error to the Circuit Court of the United States for the 
Eastern District of Missouri. 

This was an action on a policy, issued by the Charter Oak 
Life Insurance Company, upon the life of Emil G. Rodel, for 
the benefit of his wife, the plaintiff below. The policy was 
dated June 25, 1878, and contained a promise to pay to the 
plaintiff, “for her sole and separate use and benefit, ninety 
days after due notice and satisfactory evidence of the death of 
the said Emil G. Rodel and of the just claim of the assured 
(or proof of interest, if assigned or held as security), under 
this policy, has been received and approved by the company.” 
It further contained, among other conditions, the following: 
that, in case the said Emil G. Rodel should “die by his own 
hand,” the policy should be void. It was conceded that he 
died on the fifth day of December, 1873, from the effects of 
poison administered by his own hand; and this fact was set 
up in the answer, by way of defence: but the plaintiff in her 
replication averred that he was insane at the time, and not in 
possession of his mental faculties, and not responsible, in conse- 
quence, for his act; and denied that he committed suicide or 
died by his own hand, within the meaning and intention of the 
policy. Whether the deceased was insane or not when he 
took the poison was the principal issue in the cause. The 
company, however, in its answer, made another issue, by deny- 
ing that it had ever received due notice and satisfactory evi- 
dence of the death of Rodel and of the just claim of the 
plaintiff under the policy; averring that the only proof and 
notice it had received from the plaintiff of Rodel’s death, and 
of her claim under the policy, had been and was to the effect 
that “said Emil G. Rodel committed suicide at about 6.35 
o'clock, P.M., Friday, Dec. 5, 1878, in a saloon on north-east 
corner of Eleventh and Market Streets, in the city and county 
of St. Louis., Mo., by taking poison,” as appeared from the 
certificate of the coroner accompanying and making part of said 
notice and proof received by the company, without any other 
proof of the death or of the circumstances thereof. The plain- 
tiff in her replication averred, as she had done in her petition, 
that due notice and proof of his death and of her claim had 
been given, according to the terms of the policy. 
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On the trial, the plaintiff first put in evidence the policy, 
and the proofs of death which had been served on the com- 
pany. The latter were in the usual form, but accompanied by 
the coroner’s certificate, stating the cause of death as alleged 
in the answer. They were objected to as insufficient, the com- 
pany contending that, by the policy itself, satisfactory notice 
and proof of death and of the just claim of the assured was a 
condition precedent to the right of demanding payment, and, 
consequently, to the right of bringing suit on the policy. 

The court overruled the objection and admitted the evidence, 
and the company excepted. 

There was a verdict and judgment for the plaintiff for 
$5,130; whereupon the company brought the case here. 

The other facts in the case, and the instruction given and 
those refused, are set forth in the opinion of the court. 

Mr. Samuel Knox for the plaintiff in error. 

The proofs of death and of the claim of the plaintiff below, 
furnished the company, are wholly insufficient to charge it in 
this action. The requirements of the policy in that respect 
are a condition precedent, and must be strictly complied with. 
Bliss, Life Ins. (2d ed.), sect. 257; May, Ins., sect. 465; 
O’ Reilly v. Guardian Mut. Life Insurance Co., 60 N. Y. 169; 
Taylor v. Aitna Life Insurance Co.,138 Gray (Mass.), 434; 
Woodfin v. Asheville Mut. Life Insurance Co., 6 Jones (N. C.), 
L. 558; Columbia Insurance Co. v. Lawrence, 2 Pet. 25; 
Campbell v. Charter Oak Fire and Marine Insurance Co., 10 
Allen (Mass.), 213; EHdgerly v. Farmers’ Insurance Co., 43 
Iowa, 587 ; Johnson v. Phoenix Insurance Co., 112 Mass. 49. 

The plaintiff herself notified the defendant that the insured 
died by his own hand; yet she failed to furnish with the 
preliminary proofs, as to her just claim under the policy, the 
slightest evidence that at the time of the suicide he was so far 
insane as to relieve his act from the consequences provided in 
the policy. 

The company was therefore justified in refusing to pay, upon 
evidence neither satisfactory nor sufficient to show any thing 
except that the company was not liable upon the policy, and 
that the suit could not be maintained. Insurance Company v. 
Newton, 22 Wall. 32 ; Campbell v. Charter Oak Fire and Marine 
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Insurance Co., supra; Braunstein v. Accidental Death Insurance 
Co., 1 B. & S. 782; 1 Greenl. Evid., sect. 2. 

The court erred in refusing to direct a verdict for the defend- 
ant at the close of the plaintiff's case. 2 Greenl. Evid., sects. 372, 
873; Bliss, Life Ins. (2d ed.), sect. 8367; 2 Bishop, Cr. Proc. 
(2d ed.), sects. 669-673 ; Coffey v. Home Life Insurance Co., 
85 N. Y. Sup. Ct. 314; Weed v. Mutual Benefit Life Insurance 
Co., id. 386 ; Knickerbocker Life Insurance Co. v. Peters, 42 Md. 
414; Merritt v. Cotton States Life Insurance Co., 55 Ga. 103 ; 
MeClure v. Mut. Life Insurance Co., 55 N. Y. 651; Ray, Med. 
Jur. of Ins. (5th ed.), sect. 488 ; 2 Taylor, Med. Jur. (2d ed.) 
637; Phadenhauer v. Germania Life Insurance Co., T Heisk. 
(Tenn.) 567; Fowler v. Mut. Life Insurance Co., 4 Lans. 
(N. Y.) 202; Moore v. Connecticut Mut. Life Insurance Co., 
4 Bigl. L. Ins. R. 188; Coverston v. Connecticut Mut. Life 
Insurance Co., id. 169; American Life Insurance Co. v. Isett’s 
Adm’r, 74 Pa. St. 167; Borradaile v. Hunter, 5 Sco. N. R. 
418; Dufaur v. Professional Life Assurance Co., 25 Beav. 599; 
State v. Stickley, 41 Iowa, 232; State v. Felter, 25 id. 67; 
Dean v. American Mut. Life Insurance Co., 4 Allen (Mass.), 
96; De Gogorza v. Knickerbocker Life Insurance Co., 65 N. Y. 
232; Gay v. Union Mut. Life Insurance Co., 9 Blatchf. 142; 
Hathaway v. National Life Insurance Co., 48 Vt. 335; Equi- 
table Life Assurance Society v. Paterson, 41 Ga. 338 ; Common- 
wealth v. Mosler, 4 Pa. St. 264; Cooper v. Massachusetts Mut. 
Life Insurance Co., 102 Mass. 227; Terry v. Life Insurance 
Company, 1 Dill. 403; Van Zandt v. Mutual Benefit Life Insur- 
ance Company, 55 N. Y. 169; St. Louis Life Insurance Co. v. 
Graves, 6 Bush (Ky.), 268; Insurance Company v. Terry, 15 
Wall. 580; Breasted v. Farmers’ Loan and Trust Co., 4 Hill 
(N. Y.), 73; Easterbrook v. Union Mutual Life Co., 54 Me. 224. 

Whether there is any evidence, or, if there is, whether it is 
sufficient to sustain the burden of proof on any issue, is always 
a question of law for the court. Pleasants v. Fant, 22 Wall. 
116 ; Improvement Company v. Munson, 14 id. 442 ; Schuchardt 
vy. Allens, 1 id. 359; Commissioners, ge. v. Clark, 94 U.S. 284. 

The judgment should be reversed, because of the manifest 
error committed by the court in refusing the several instruc- 
tions to the jury requested by the defendant. 1Greenl. Evid., 
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sect. 2; Insurance Company v. Newton, 22 Wall. 32; Campbell 
v. Charter Oak Fire and Marine Insurance Co.,10 Allen (Mass.), 
213; Braunstein v. Accidental Death Insurance Co., 1B. & S. 
782; Van Zandt v. Mut. Benefit Life Insurance Co., 55 N. Y. 
169; McClure v. Mut. Life Insurance Co., id. 651; Fowler v. 
Same, 4 Lans. (N. Y.) 202 ; Merritt v. Cotton States Life Insur- 
ance Co., 55 Ga. 103. 

The charge of Mr. Justice Miller, in Terry v. Life Insurance 
Co., 1 Dill. 1, was sustained in 15 Wall. 580, on the ground 
that it was applicable to the case made by the evidence. But 
it will not be contended that this court ield that such a charge 
would be proper in every case, or provide the full and com- 
plete test of the effect of suicide under all the changing circum- 
stances of each particular case, on policies of life insurance, 
where, perhaps for the double purpose of rescuing the memory 
of the dead from obloquy, and of abstracting from the coffers 
of a corporation a part of its wealth, it is claimed that the 
deceased came to his death through insanity. 

A charge, giving statements of law, however unexceptionable 
as abstract propositions, is erroneous, if they are not applicable to 
the case, as they tend to mislead the jury. Clarke v. Dutcher, 
9 Cow. (N. Y.) 674; Wardell v. Hughes, 3 Wend. (N. Y.) 
418; Beaver v. Taylor, 1 Wall. 637 ; United States v. Brietling, 
20 How. 252; Goodman v. Simonds, id. 343; Dubois v. Lord, 
5 Watts (Pa.), 49; Haines v. Stouffer, 10 Pa. St. 363. 

Mr. John D. S. Dryden, contra. 

The court below did not err in overruling the objection of 
the defendant to the proofs of death. The court was, in effect, 
asked to decide, as matter of law, that suicide absolutely 
avoided the liability of the company, thus determining the 
whole issue without evidence of the condition of the insured as 
to sanity or insanity at the time of his death. The court was 
also asked to decide that it rested with the defendant alone to 
determine its responsibility, by saying what was or what was 
not satisfactory proof of death. 

No objection was made to the proofs of death other than that 
they showed that the insured had committed suicide. 

The court did not err in overruling the defendant’s request to 
take from the jury the evidence on the question of the insanity 
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of the insured. If there is any evidence, it must go to the jury. 
Brown v. Lozalere, 44 Mo. 383; Routsong v. Pacifie Railroad 
Company, 45 id. 236; McFarland v. Bellows, 49 id. 311. 

Nor was there error in the refusal of the court to charge as 
requested by the defendant, or in the charge as given. Life 
Insurance Company v. Terry, 15 Wall. 580. 


Mr. JusTICE BRADLEY, after stating the case, delivered the 
opinion of the court. 

We think there was no error in the ruling of the court below 
admitting evidence of the proofs of death, which had been served 
on the defendant. Of course, the company could not justly 
contend that it might arbitrarily object to the sufficiency of 
the proofs; but it had an undoubted right to demand and in- 
sist upon such proofs as the law would adjudge to be reasonable 
and satisfactory. The objection to those furnished was, that, 
whilst otherwise sufficient as proofs of the death of the insured, 
they disclosed at the same time a cause of death which ex- 
empted the company from liability; and hence could not be 
said to be sufficient proof of “ the just claim of the assured” as 
well as of the death of Rodel. It requires but a moment’s in- 
spection of the policy to perceive that the clause in question, 
so far as it requires notice “of the just claim of the assured,” 
had reference to her claim or title to the policy, and not te the 
justness of her cause of action thereon. This is the fair and 
natural interpretation of the words; but it is placed beyond 
question by the superadded words which follow in parenthesis. 

The entire clause is, “due notice and satisfactory evidence 
of the death of the said Emil G. Rodel, and of the just claim 
of the assured (or proof of interest, if assigned or held as secu- 
rity).” As the question of interest in the policy is not now at 
issue, it only remains to inquire whether the proofs were suffi- 
cient in regard to the death of the insured. Of this, it seems 
to us, there can be no doubt. Proof of death was all that was 
required. This was given, and does not appear to have been 
objected to. If the proofs also disclosed facts of which the de- 
fendant could avail itself as a defence to an action on the 
policy, this would not derogate from the sufficiency of the 
proofs as proofs of death. But whilst the disclosure of such 
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facts might well suggest to the company the propriety of refus- 
ing payment and standing suit, it would be no bar to the bring- 
ing of a suit; otherwise, no suit could ever be brought, until 
the parties had gone through an extra-judicial investigation 
resulting favorably to the assured. 

The plaintiff next proceeded to examine witnesses respect- 
ing the condition of the deceased’s mind at the time of his 
death; and the evidence is all spread upon the record. When 
the plaintiff rested, the defendant moved that the jury be in- 
structed to render a verdict for the defendant on the ground 
that the evidence of the plaintiff was insufficient to sustain a 
recovery. This motion was also overruled, and an exception 
was taken. It is hardly necessary to say, that, if there was any 
evidence tending to prove that the deceased was insane when 
he took the poison which caused his death, the judge was not 
bound to, and indeed could not properly, take the evidence from 
the jury. The weight of the evidence is for them, and not for 
the judge, to pass upon. The judge may express his opinion 
on the subject, and in cases where the jury are likely to be 
influenced by their prejudices, it is well for him to do so; but 
it is entirely in his discretion. Drakely v. Gregg, 8 Wall. 242; 
Hickman v. Jones, 9 id. 197; Barney v. Schmeider, id. 248; 
Brown v. Lozalere, 44 Mo. 383 ; Roustong v. Railroad Company, 
45 id. 236; McFarland v. Bellows, 49 id. 311; Consequa’s Case, 
Pet. C. C. 225; M’Lanahan v. Universal Insurance Co., 1 Pet. 
170; Tracy v. Swartwout, 10 id. 80; Gaines v. Dunn, 14 id. 322 ; 
Mitchell v. Harmony, 13 How. 131; 9 Pet. 541; 2 id. 137. 

Whatever may be our opinion as to the weight of the evi- 
dence given by the plaintiff in this case, it cannot be disputed 
that there was at least some evidence of Rodel’s insanity. Be- 
sides the tedious and painful details of his conduct, manner, 
and looks given by his wife and others, evincing great strange- 
ness and total change in his manner, there is this positive testi- 
mony of his sister-in-law, Emma Millentz. To the question 
put to her by the court, “ How did he look and act the last 
week ?” she answered, “ Well, I thought he looked like he was 
insane.” The court asked her what she meant by that, why 
she thought so; to which she replied, ‘* Because he used always 
to be so kind; when a person came he would get up; he was 
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always gallant and polite, and toward the last he looked straight 
before him, — staring straight before him; before, he was very 
pleasant and polite, but towards the last he would not notice 
anybody when they came in at all; also, he walked entirely 
different. He looked as if confused in his mind. He did not 
seem to know what to answer if any person asked him a ques- 
tion.” And on cross-examination she said: “I mean by insane 
that he was crazy, and that he always looked straight before 
him, staring, and before that he had always been happy and 
joyful. I do not know what to say that I mean by ‘crazy.’ 
The other symptoms of being insane or crazy which he mani- 
fested were that his whole appearance seemed to be changed, 
and in his personal habits he seemed to neglect himself. His 
hair was unkempt, standing on end, and in his attire he was 
untidy, whereas before he was very accurate in every thing. 
These are the only reasons I have for supposing that he was 
not in his right mind, and because he always looked so straight 
before him, staring.” 

Lewis Baum, another witness, a notary public, who saw 
Rodel almost every day, testifies that he came into his office 
about two o’clock of the day on which he died; and he adds: 
“The very moment he stepped in I was surprised in seeing 
him, having known him long before, and knowing that he had 
always been a very jovial and lively young man ; good associate 
in company. He came in like he was in a great state of excite- 
ment. I did not know what it was, though. He had a little 
business with me, and then he left. Well, he looked to me a 
different man altogether ; he was in a great state of excitement. 
His eyes looked—well, I cannot describe it now exactly, but 
he looked like a man who is out of his mind altogether.” And 
on a rigid cross-examination he adhered to this view: “ the 
impression he made on me was such that I said to myself, — 
the impression on me was that that man was not in his right 
mind.” 

Although such testimony from ordinary witnesses may not 
have great weight with experts, yet it was competent testimony, 
and expressed in an inartificial way the impressions which are 


usually made by insane persons upon people of ordinary under- 
standing. 
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We think there was no error in the refusal of the judge to 
give the instruction requested. 

When the evidence was closed, the defendant’s counsel pro- 
posed various instructions to the jury. We will pass over those 
which relate to the alleged insufficiency of notice and proof of 
death, which have been already considered, and those which 
were substantially adopted by the judge, or on which no errors 
have been assigned. The following request and another of 
substantially the same purport were refused; namely, that the 
plaintiff could not recover if the assured knew that the act 
which he committed would result’in death, and deliberately | 
did it for that purpose. An additional request was made to 
charge that a certain letter, written evidently under great ex- 
citement by Rodel to his wife on the day of his death, appris- 
ing her of his intention to destroy himself, and his reasons for 
so doing, based upon his pecuniary troubles and anticipated 
exposures, bore evidence of coolness and deliberation, and, of 
itself, afforded presumptive evidence of sanity at the time when 
it was written. This request was also refused. 

The judge, after stating that the burden of proving the in- 
sanity of the deceased was on the plaintiff, charged the jury as 
follows : — 


“It is not every kind or degree of insanity which will so far 
excuse the party taking his own life as to make the company 
insuring liable; to do this, the act of self-destruction must have 
been the consequence of insanity, and the mind of the deceased 
must have been so far deranged as to have made him incapable of 
using a rational judgment in regard to the act which he was com- 
mitting. If he was impelled to the act by an insane impulse, 
which the reason that was left him did not enable him to resist, or 
if his reasoning powers were so far overthrown by his mental con- 
dition that he could not exercise his reasoning faculties on the act 
which he was about to do, the company is liable. On the other 
hand, there is no presumption of law, prima facie or otherwise, that 
self-destruction arises from insanity ; and you will remember a great 
many jurors were excused from the panel because they thought the 
law was otherwise; therefore, you will bear in mind that there is no 
presumption, prima facie or otherwise, that self-destruction arises 
from insanity; and if you believe from the evidence that the de- 
ceased, although excited or angry or disturbed in mind, formed a 
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determination to take his own life, because in the exercise of his 
usual reasoning faculties he preferred death to life, then the com- 
pany is not liable, because he died by his own hand within the 
meaning of the policy. 

“Tf the insured, being in the possession of his ordinary reasoning 
faculties, from anger, pride, jealousy, or a desire to escape from the 
ills of life, intentionally takes his own life, the proviso attaches, and 
there can be no recovery; that is, he did die by his own act. If 
the death is caused by the voluntary act of the assured, he knowing 
and intending that his death shall be the result of his act, and 
when his reasoning faculties are so far impaired that he shall not be 
able to understand the moral character or the general nature, con- 
sequence, and effect of the act he is about to commit, or when he is 
impelled thereto by an insane impulse which he has not the power 
to resist, such death is not in the contemplation of the parties to 
the contract, and the insurer is liable.” 


The defendant’s counsel excepted to the charge thus given. 

This charge is in the very words of the charge sanctioned 
and approved by this court in the case of Life Insurance Com-- 
pany v. Terry, 15 Wall. 580, including an explanatory clause 
of the opinion of the court in that case. We see no reason to 
modify the views expressed by us on that occasion. We think, 
therefore, that there was no error in the charge as given. It 
follows that the judge properly refused the request to charge 
that the plaintiff could not recover if the insured knew that the 
act which he committed would result in death, and deliberately 
did it for that purpose. Such knowledge and deliberation are 
entirely consistent with his being, in the language of the charge, 
“impelled by an insane impulse, which, the reason that was left 
him did not enable him to resist ;”’ and are, therefore, not con- 
clusive as to his responsibility or power to control his actions. 

The omission to charge as requested, with regard to the letter 
written by Rodel, is subject to the same considerations, and may 
be dismissed with only this further remark: that persons of 
most decided insanity often exhibit consistency of purpose, 
coolness, and even great ingenuity in the pursuit of some insane 
object to which they are impelled by the diseased condition of 
mind with which they are afflicted. An inspection of the 
letter, however, shows that it is pervaded by a very abnormal 
degree of excitement; and we think the judge did quite right, 
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even on this ground, to decline the unqualified instruction which 
was requested in relation to it. 

This disposes of all the errors assigned by the plaintiffs in 
error, and our conclusion, therefore, is, that the judgment of 
the Circuit Court must be affirmed ; and it is So ordered. 





INSURANCE COMPANY v. HAVEN. 


‘The owner in fee of land and of the buildings thereon, to whom has been issued 
a policy of fire insurance, which provides that “if the interest of the assured 
in the property be any other than the entire, unconditional, and sole owner- 
ship of the property for the use and benefit of the assured, or if the buildings 
insured stand on leased ground, it must be so represented to the company, and 
so expressed in the written part of the policy, otherwise the policy shall be 
void,” is entitled, upon their destruction by fire, to recover on his policy, 
although, at the time it was issued, there was an outstanding lease for years 
of the land to a third party, which fact was neither so represented to the com- 
pany nor expressed in the written part of the policy. 


Error to the Circuit Court of the United States for the 
Northern District of Illinois. 
The facts are stated in the opinion of the court. 


Mr. Lawrence Proudfoot for the plaintiff in error. 
Mr. Robert Hervey, contra. 


MR. JusTICE CLIFFORD delivered the opinion of the court. 

Policies of fire insurance are contracts whereby the insurers 
undertake for a stipulated sum to indemnify the insured against 
loss or damage by fire, in respect to the property covered by 
the policy, during the prescribed period of time, to an amount 
not exceeding the sum specified in the written contract. Angell, 
Fire and Life Ins. 43. 

Insurance was effected by the plaintiffs, on the 9th of May, 
1870, in the company of the corporation defendant for the 
term of one year, against loss or damage by fire, to the amount 
of $3,000, covering the ten buildings therein described, each 
of which being insured in the sum of $3800. 

It appears by the bill of exceptions that the policy was in 
the usual form of policies issued by the defendant, and that it 
provided that “if the interest of the assured in the property 
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be any other than the entire, unconditional, and sole ownership 
of the property for the use and benefit of the assured, or if the 
buildings insured stand on leased ground, it must be so repre- 
sented to the company, and be so expressed in the written part 
of the policy, otherwise the policy shall be void.” 

Two other stipulations are contained in the policy, which it 
is important to notice: 1. That “the use of general terms, or 
any thing less than a distinct specific agreement clearly expressed 
and indorsed on the policy, shall not be construed as a waiver 
of any printed or written condition or restriction therein.” 
2. That the policy is madé and accepted in reference to the 
foregoing terms and conditions, which are declared to be a part 
of the contract, and may be used and resorted to in order to 
determine the rights and obligations of the parties to the policy. 

Nothing was expressed in the written part of the policy in- 
dicating or tending to indicate that the interest of the insured 
in the property purporting to be insured was any other than 
the entire, unconditional, and sole ownership of such property 
for the use and benefit of the insured, or indicating or tending 
to indicate that the buildings insured stood on leased ground. 

Payment of the alleged loss being refused, the plaintiffs in- 
stituted the present suit in the State court, which was subse- 
quently removed into the Circuit Court of the same district, 
the parties agreeing that the plaintiffs might prove any claim 
they have under the common counts as if they should add 
special counts, and that the defendants might prove any defence 
they have to the action under the general issue the same as if 
it was set up in a special plea. 

Pursuant to that stipulation, the parties went to trial; and 
the verdict and judgment were for the plaintiffs in the sum of 
$3,730 damages, with costs of suit. Exceptions were taken by 
the defendants to the charge of the court; and they sued out a 
writ of error, and removed the cause into this court. 

Neither title-deeds nor evidence of the same was introduced 
by the plaintiffs; but the defendant admitted at the trial that 
‘“‘the plaintiffs were owners in fee of the land on which the 
buildings insured stood ” at the time of the fire, as appears by 
the bill of exceptions. Proofs were introduced by the plaintiffs, 
admitted by the defendant to be in due form, which showed 
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that the buildings described in the policy were, on Dec. 31, 
1870, destroyed by fire, and that the property insured belonged 
to the plaintiffs, subject to the lease mentioned in the proofs 
so introduced, to which more particular reference will presently 
be made. Other evidence was introduced by the plaintiffs, but 
the defendant offered no evidence; and the court directed the 
jury to return a verdict in favor of the plaintiffs for the amount 
of the policy, with interest from the expiration of sixty days 
subsequent to the time the proof of loss was exhibited. 

Seasonable exceptions were filed to the charge of the court, 
upon the ground that the lease mentioned in the proofs of loss 
show that the plaintiffs were not at the time of the loss the 
entire, unconditional, and sole owners of the property for their 
own use and benefit. 

Sufficient appears to show that the fee-simple title of the 
land was in the plaintiffs, and that they were the entire owners 
of the property destroyed, subject to the lease mentioned in 
the proofs of loss; and it was admitted by the defendant that 
the fire caused a total loss of the property, and that the value 
of the buildings exceeded the amount of the insurance. 

By the terms of the lease, referred to in the proofs of loss, it 
appears that the instrument was for a term of ten years, from 
May 1, 1868, to May 1, 1878, and that it covered the land on 
which the insured buildings stood, and the buildings and im- 
provements to be built thereon, having been executed before 
the buildings were erected, at a rental of $3,500 per annum for 
the first five years, and $5,976 per annum for the second five 
years. 

Ten buildings were to be erected, to cost not less than $24,000; 
and the lessor was to pay one-half the amount in instalments, 
each instalment to be $1,000, and to be paid when the lessee 
had expended twice that amount in the prosecution of the work. 
Arrangements of a contingent character are also prescribed in 
case the lease is continued or determined, and for the basis of 
adjustment in either event and for payment or repayment as 
the case may be, which it is not necessary to reproduce in the 
present case. 

Errors assigned material to be noticed are as follows: 1. That 
the court erred in directing the jury to return a verdict in 
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favor of the plaintiffs for the amount of the policy and interest. 
2. That the court should have directed the jury to return a ver- 
dict the other way, as the law of the case was with the defend- 
ant. 38. That the court erred in not submitting the questions 
of fact to the jury whether the plaintiffs were so far the sole, 
entire, and unconditional owners of the property insured as to 
be entitled to recover in view of the evidence. 

Authorities to prove that a fee-simple estate is the highest 
tenure known to the law are quite unnecessary, as the principle 
is elementary and needs no support; nor is any argument neces- 
sary to show that the title of the plaintiffs to the land where 
the buildings stood was of that character, as that is admitted 
in the bill of exceptions, which constitutes a part of the 
record. 

Concede that, and it follows that the plaintiffs were, within 
the meaning of the policy, the entire, unconditional, and sole 
owners of the land where the buildings stood, for their own ‘use 
and benefit, at the time of the fire; and, if so, the prima facie 
presumption must be that they held the title of the buildings 
by the same fee-simple title, in the absence of any evidence 
in the case to controvert that conclusion. None certainly was 
introduced by the defendant, and it is not pretended that there 
is any thing in the proofs introduced by the plaintiffs to sup- 
port any different theory, except the lease referred to in the 
evidence offered to prove the loss. 

Land-owners under a fee-simple title, in the absence of any 
proof to the contrary, are certainly presumed to be the owners 
of the buildings erected and standing on the premises; the rule 
being that the buildings and the lands together are known as 
real estate, and the buildings, where nothing is shown to the 
contrary, are presumed to be held by the fee-simple owner of 
the land by the same title as the land on which the buildings 
are situated, from which it follows that the plaintiffs, being the 
owners in fee of the same, are also the owners in fee of the 
buildings, unless there is something in the terms of the lease 
to disprove that theory; and it is equally clear, that, if they 
are the entire, unconditional, and sole owners of the buildings 
as well as of the land, the assignment of error must be over- 
ruled. 
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Nor is any thing contained in the lease to support any differ- 
ent theory. Instead of that, the lease shows that the plaintiffs 
were the owners of the land, and that the contractor agreed to 
erect the ten buildings on the land for the owners; nor does it 
make any difference that the owners of the land contracted 
with the builder that they, when the buildings were erected, 
would lease the same to him for the term of ten years. 

Buildings of every kind are frequently erected by land-owners 
to be rented; nor is it any thing uncommon that the contract 
for lease should be made before the buildings are erected, or 
that the contract for a lease should be blended with the con- 
tract for erecting the building, as in this case. Leases of the 
kind are not uncommon; nor is there any thing in the terms 
of the instrument to countenance the theory that the title of 
the plaintiffs did not remain as before, — a fee-simple title, as 
described in the admission of the defendant. 

Tn the words of the contract, the lessee agreed to proceed at 
once to erect ten buildings on the land therein described, to 
cost not less than $24,000 for the other party to the instrument, 
and “to receive payment for the same at the times and in the 
manner therein described,” which of itself shows to a demon- 
stration that the buildings when erected became the property 
of the plaintiffs, as the terms of the instrument called a lease 
show that the buildings were erected for the plaintiffs on their 
land, and that they paid the agreed price for their erection. 
Decided support to that theory is also derived from another 
clause of the lease, by which the lessee bound himself to in- 
sure the buildings during the time employed in their erection, 
in the name and for the benefit of the plaintiffs, and to deposit 
the policies in their keeping and possession. Policies were to 
be taken out and kept in force in the sum of $13,000, in the 
name and for the benefit of the lessors, during the continuance 
of the lease, in companies to be approved by the plaintiffs; and 
the stipulation was that the policies should be deposited with 
lessors of the property. Other evidence to support the theory 
of the defendant is entirely wanting, the record showing that 
they offered no evidence at the trial; and inasmuch as the terms 
of the lease show that the plaintiffs owned the land in fee-sim- 
ple, and that they contracted to have the buildings erected and 
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paid for their erection, and caused them to be insured in their 
own name and for their own benefit, it is clear that the sup- 
posed defence that the plaintiffs were not the entire, uncondi- 
tional, and sole owners of the buildings utterly fails, and that 
the charge of the court directing a verdict for the plaintiffs is 
correct. 

Attempt is made in this case to maintain the theory that the 
plaintiffs are not the entire owners of the property, because it 
was under lease both when the policy was issued and at the 
time of the loss, but it is clear that the theory has no founda- 
tion in law or justice. Nor can the theory be sustained which 
attempts to separate the ownership of the buildings from the 
land, which, it is admitted, is vested in the plaintiffs by a fee- 
simple title. Such an assumption is contrary to the facts ex- 
hibited in the record, and can no more be supported than that 
the lessees of stores, tenement-houses, or other buildings in our 
large cities own the same by mere possession or occupancy of 
the particular store, tenement, or building included in the lease 
they hold from the owner. 

Thousands of cases arise where dwelling-houses, stores, and 
other buildings of every kind are leased to occupants, for longer 
or shorter periods of time, and upon still more varying condi- 
tions and stipulations, and yet the owners procure insurance 
upon the same without mentioning the names of the lessees in 
the policies, or ever suspecting that they have omitted any 
duty, or been guilty of any concealment or neglect. Insurance 
companies set up no such pretence; and, if they should do so, 
they would find no support to such a theory in the courts of 
justice. 

Stores and other buildings are sometimes erected upon leased 
lands by parties who have no title other than what is derived 
from their lease, which is a very different thing from the case 
where the owner, both of the land and the building, - leases 
the estate to the occupant for a term of years, without parting 
with the fee-simple title to the land or the building. Fee-simple 
ownership in such a case is matter of importance to the in- 
surer, especially if the company is a mutual one, as such com- 
panies usually have a lien on the premises for the payment of 
the premium; nor is the ownership of the land an immaterial 
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matter, even if no such lien arises, as it furnishes an important 
element to enable the company to determine whether it is 
expedient to take the risk. 

Considerations of the kind, it may be presumed, induced the 
defendant to insert the condition in the policy of the plaintiffs, 
“that, if the buildings stand on leased ground, it must be so 
represented to the company, and must be so expressed in the 
written part of the policy, otherwise the policy shall be void.” 
Nothing of the kind is pretended in this case; and, if it were, 
it could not be sustained for a moment, as it is admitted in the 
record that the plaintiffs were the owners in fee of the land 
where the buildings stood at the time of the fire. 

Adjudged cases are invoked to sustain the theory of the 
defence ; but none of those cited support the proposition in- 
volved in the theory. Examples of the kind are Gahagan v. 
Mutual Insurance Co., 48 N. H. 176, and Warner v. Middlesex 
Insurance Co., 21 Conn. 444, both of which are cases where 
the insured represented that the property covered by the policy 
was free and unincumbered, when, in fact, it was incumbered 
by’ mortgage. May, Ins., sect. 290; Towne v. Mutual Jnsur- 
ance Co., 7 Allen (Mass.), 51. 

Cases are also cited where the insured had only a bond for 
a deed, or only a leasehold interest, and where the insured 
procured a policy as the absolute owner of the property in the 
face of those facts. Atlantic Insurance Co. v. Wright, 22 Ul. 
474; Smith v. Mutual Insurance Co., 6 Cush. (Mass.) 448; 
Brown v. Williams, 28 Me. 252; Hinman v. Hartford Insur- 
ance Co., 36 Wis. 167. 

Much discussion of such authorities is not required, as it is 
clear they do not favor the theory of the defendants. Nor 
does the case of Smith v. Colombia Insurance Co.,1T Pa. St. 
253, aid the defendants, as it is clear that, if a mortgagee 
insures his interest in the premises, he is bound, under a pro- 
vision calling for incumbrances affecting his interest, to state 
prior mortgages on the same premises. May, Ins., sect. 293. 

Misrepresentations of material facts, of course, avoid a pol- 
icy; but there were none such in the case before the court. 
Colombia Insurance Co. v. Lawrence, 10 Pet. 507, cited by the 
defendant. 
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Where the policy contained the provision that if the prop- 
erty to be insured is held in trust, or on commission, or is a 
leasehold interest, or an equity of redemption, or if the interest 
of the insured in the property is any other than the entire, 
unconditional, and sole ownership of the property, for the use 
and benefit of the insured, it must be so represented to the 
company, and be so expressed in the written part of the policy, 
otherwise the policy shall be void, the Supreme Court of Illi- 
nois held, in a case where it appeared that the property had 
been sold under judgment and execution against the insured, 
that the non-disclosure of the sale and purchase avoided the 
policy, though the period allowed for redemption had not ex- 
pired. Reaper City Insurance Co. v. Brennan, 58 Ill. 158. 

By the sale and purchase in that case, nothing was left in 
the insured but the right of redemption, which would expire 
in one year from the sale; and it was well held by the court 
that, the paramount title being in a third person, it could not 
be truthfully said that the insured had, at the date of the in- 
surance, ‘ the entire, unconditional, and sole ownership of the 
property.” 

Beyond all doubt, the property in the case under considera- 
tion vested in the lessors ; and, if so, the two cases cited by the 
defendant of Mayor v. Hamilton Insurance Co., 10 Bosw. (N. Y.) 
537, and Mayor v. Insurance Company, 9 id. 366, are authorities 
in favor of the plaintiffs, as the facts in this case show that the 
property, in the true sense of insurance law, belonged to the 
insured at the date of the policy. Washington ¢ Atlantic 
Insurance Co. v. Kelly, 32 Md. 488 ; Hubbard v. Hartford In- 
surance Co., 33 Iowa, 333. 

Unless the true ownership or interest in the property is re- 
quired by the conditions of the policy to be specifically and 
with particularity and accuracy set forth, it will in general be 
sufficient if the insured has an insurable interest under any 
status of ownership or possession, in cases where no inquiries 
are made at the time the application is presented or the policy 
executed. May, Ins., sect. 284. 

No inquiry was made in this case, although it appears that 
the agent of the company who took the insurance resided in 
Chicago, where the buildings were situated; nor did the de- 
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fendant offer any evidence at the trial to show that the unin- 
cumbered fee-simple title was not in the plaintiffs at the time 
the buildings were destroyed by the fire; nor did the defend- 
ant request the court at the trial to give the jury any instruc- 
tions upon the subject. On the contrary, it admitted at the 
trial that the plaintiffs were the owners in fee of the land on 
which the buildings insured stood, leaving it to be inferred by 
the jury that the plaintiffs were also the owners in fee of the 
buildings. 

Enough appears in the terms of the instrument called the 
lease to show that both the lessee and lessors treated the build- 
ings “during the process of erection” as the property of the 
plaintiffs, and to show beyond controversy that the buildings 
when completed vested in the plaintiffs as their absolute prop- 
erty, subject only to the right of the builder to occupy and 
use the same, just as in the ordinary case where the owners 
of property agree to lease the same to be used by the lessee for 
a stipulated rent. 

Lessees holding under an ordinary parol lease do not acquire 
such an interest in real estate so leased as to avoid a policy 
issued to the lessor, even though the insured failed to represent 
the matter to the company in a case where no inquiries were 
made of the applicant, at the time the policy was issued, as to 
the true character of the title or occupancy of the insured 
premises, and where no pretence is shown that the insured has 
been guilty of any fraud or misrepresentation. 

Such a lease is a mere chattel interest, being reckoned as 
part of the personal estate of the lessee, and in case of the 
death of the lessee goes to his executors, and not to the 
heirs-at-law, as appears by all the authorities. 2 Bl. Com. 
(Cooley’s ed.) 143; Hx parte Gay, 5 Mass. 419; Brewster v. 
Hill, 1 N. H. 351; Bisbee v. Hall, 3 Ohio, 463; Dillingham v. 
Jenkins, 7 Smed. & M. aed Ch. 487; Spangler v. Stanler, 
1 Md. Ch. 36. 

Leases for years, says Taylor, are considered chattel inter- 
ests arising out of a contract between the parties, and pass 
only a transient interest in the land, which is not a freehold, 
and might originally be made at common law by parol for any 
certain period. Taylor, L. & T. (6th ed.) 22; Moshier v. 
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Reding, 12 Me. 482; Maverick v. Lewis, 3 McCord (S. C.), 
211; Carwell v. Dietrich, 15 Wend. (N. Y.) 379; Chapman 
v. Bluck, 5 Scott, 5383; Waller v. Morgan, 18 B. Mon. (Ky.) 
141. 

Two requisites, says Blackstone, were necessary to make a 
fief or feud,—1. Duration as to time; 2. Immobility as to 
place: and he adds, that whatever was not a feud was accounted 
a chattel. 

Chattels real, says the same commentator, are such as con- 
cern or savor of the realty, including terms for years, and are 
called real chattels, as being interests arising out of or being 
annexed to real estate, of which they have one quality, to wit, 
immobility, but want the quality of indeterminate duration, 
the want of which constitutes them chattels. 2 Bl. Com. 386; 
2 Kent, Com. (12th ed.) 342; 5 Bac. Abr. (Bouvier ed.) 484; 
2 Com. Dig., Biens, a; 1 Chitt. Gen. Pr. 244; Co. Litt. 46, 
118 6. ; 

Terms of years belonging to a testator or intestate vest in 
his executor or administrator without any entry, for the reason 
that in contemplation of law such interests are chattels. Wood- 
fall, L. & T. (9th ed.) 239 ; Wollaston v. Hakewell, 3 Man. & G. 
297 ; Atkinson v. Humphrey, 2 C. B. 654; Insurance Company 
v. Kelly, 32 Md. 421. 

Insurers, if they desire to object to such a risk, should make 
inquiries of the applicant, and should not admit at the trial, 
without qualification, that the insured was the owner in fee of 
the land, in a case where they offer no evidence in defence. 


Judgment affirmed. 
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MILNER v. MEEK. 


1. An appeal, where the amount in controversy is sufficient, lies to this court 
from a decree rendered by the Circuit Court, in the exercise of its appellate 
jurisdiction, in a suit wherein a bill in equity against the creditors of a 
bankrupt was filed and prosecuted to a final decree in the District Court by 
his assignees, who prayed for a sale of his land, and an adjustment of the 
liens thereon arising from judgment, mortgage, or otherwise. 

2. The supervisory and the appellate jurisdiction of the Circuit Court, in cases 
arising under the bankrupt acts, distinguished. 

3. Where the decree determined the amount and priority of the respective liens, 
an appeal therefrom will not be dismissed on the ground that it was taken 
by one lien creditor, if it brings up so much of the case and such of the 
parties as are necessary for the determination of his rights. 


APPEAL from the Circuit Court of the United States for 
the Southern District of Ohio. 

The case presented by this record is in substance as follows: 

On the 17th of November, 1870, Abram A. Moore con- 
veyed certain lands in Clinton County, Ohio, to John Milner, 
Jr. This conveyance, it is claimed, was made to hinder and 
delay creditors, and is therefore, as to them, void. Dee. 20, 


1870, C. M. Walker commenced suit against Moore in the 
Court of Common Pleas of Clinton County, upon a contract 
made June 28, 1870; and at the same time caused an order of 
attachment to be issued under the laws of Ohio, by virtue of 
which he claimed to have attached as the property of Moore 
the lands conveyed to Milner. On the 2d of January, 1871, 
Thomas H. Long sued Moore in the same court, and claimed 
also to have attached the lands on the 10th of the same month. 
Jan. 19, 1872, Milner reconveyed the lands to Moore, who 
thereupon mortgaged them to Milner to secure the payment 
of a note for $8,295.89, payable, with interest, Dec. 25, 1872, 
and also to save him harmless against certain specified lia- 
bilities which he, as surety for Moore, had incurred. This 
mortgage was recorded in Clinton County Jan. 22, 1872. 
Subsequently to this time, sundry judgments were rendered 
against Moore which are liens upon his equity of redemption 
in the lands, and, July 18, 1870, he executed a mortgage on 
them to one Shepherd. 

Nov. 23, 1872, Moore was adjudged a bankrupt in the Dis- 
trict Court of the United States for the Southern District of 
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Ohio, and, Dec. 23, 1872, William M. Meek was duly appointed 
his assignee. On the 7th of December, 1872, leave was granted 
by the bankrupt court to Walker and Long, to proceed to 
judgment in their suits in the State court, for the purpose of 
ascertaining the amount which might be proven against the 
estate. Dec. 31, 1872, the assignee was, on his own application, 
made a party defendant to each of these suits; and, after trials, 
judgments were rendered against Moore in both actions. 

March 10, 1873, Meek, the assignee, filed in the District 
Court of the United States for the Southern District of Ohio a 
petition, as follows : — 


“ In the District Court of the United States for the Southern Dis- 
trict of Ohio. 
“Tn the Matter of Apram A. Moore, 
Bankrupt. ¢ In Bankruptcy. 


“ William M. Meek, assignee of the estate of Abram A. Moore, 
a bankrupt, respectfully represents that the said Abram A. Moore 
was declared a bankrupt Nov. 23, 1872; ... that the assets of 
said estate consist of the following described real estate:” (here 
follows a description of the lands conveyed by the bankrupt to 
Milner and reconveyed by Milner); “that upon certain parcels of 
the land [describing them] the following liens are claimed to exist.” 


The liens as claimed are then set out specifically, as follows : 
“1. Taxes. 

“2. Walker’s attachment and judgment. 

“ 3. Shepherd’s mortgage. 

“4, Long’s attachment and judgment. 

“5. Milner’s mortgage. 

“6, Judgment in favor of Silas Routh. 

“7, Judgment in favor of Samuel J. Moore. 

“8. Judgment in favor of William W. Moore, Jr. 
“9. An agreement in favor of William Moore, Sen. 
“10. Judgment in favor of Thomas C. Moore. 

“11. Judgment in favor of James Patton.” 


A statement is then given of the general creditors who have 
proven their claims, and the whole concludes with a prayer, as 
follows : — 


“ Your petitioner, therefore, prays that C. M. Walker, H. A. 
Shepherd, T. H. Long, John Milner, Jr., J. Silas Routh, Samuel J. 
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Moore, William W. Moore, Jr., William Moore, Sen., Thomas C. 
Moore, James Patton, . .. [and all the general creditors, naming 
them], may be made defendants hereto, and that the defendants 
may be called upon to answer, and that your Honor will order 
proper steps to be taken for the adjustment of the liens, and that 
your petitioner may be ordered to sell real estate upon such terms 
as in the judgment of your Honor seem best for all creditors, and 
such other relief as may be proper.” 


Process in the form of a subpoena was thereupon issued, and 
served upon all the parties named as defendants; and, April 8, 
1873, the court ordered that the petition be referred to one of 
the registers of the court, with instructions, among other things, 
“to hear the testimony adduced by the parties and arguments 
of counsel, and to determine the priority of liens among the 
creditors of said bankrupt, and to make a full report to the 
court of all his findings, together with the evidence produced 
by the parties on the hearing, and of all such matters transpir- 
ing in the premises as might seem to him proper for the inves- 
tigation of the court.” 

April 21, 1873, Walker filed his answer, setting up his claim, 
and praying that his lien might be established and his judg- 
ment paid out of the proceeds of the sale when made. To 
this answer Meek replied, in substance, denying the lien. On 
the same 21st April, 1873, Long filed his answer, setting up his 
claim and judgment, and asserting his lien. He also prayed 
that his lien might be established and his judgment paid. To 
this answer Meek replied, denying the lien. Milner also filed 
an answer and cross-petition in the cause, in which he denied 
the liens of Long and Walker, set up his mortgage as the first 
lien, and asked that he might be paid from the proceeds of the 
sale in preference to any other creditor. To this answer and 
cross-petition Meek answered, setting forth the conveyance 
from Moore to Milner Nov. 17, 1870, and averring that it was 
made upon no consideration, and was void as to creditors. He 
then set forth the reconveyance and the mortgage, but alleged 
that there was nothing due upon the mortgage, and that it, too, 
was fraudulent as against creditors. Walker, Long, and other 
lien creditors filed answers to the answer and cross-petition of 
Milner, setting forth substantially the same defences that were 
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contained in that of Meek. To these answers Milner replied. 
Other lien creditors filed answers to the original petition of 
the assignee, setting up their respective claims, and asking 
appropriate relief. 

Testimony was taken before the register, who, on the 26th 
of February, 1874, made his report to the court, transmit- 
ting all the testimony taken. He reported against the mort- 
gage of Milner, on the ground that it was fraudulent and 
void as to creditors. He also reported against the liens of 
Walker and Long, on the ground that both the attachments 
and levies were void. He then reported the amounts due 
the other lien creditors, with their respective priorities, and 
recommended that the property be sold by the assignee, and 
the proceeds distributed in the order of precedence as stated 
by him. 

Exceptions were taken to this report by Milner and Long 
and Walker; and thereupon the cause came on to be heard 
before the court “on the petition of the assignee, filed in this 
court, and the answers and pleadings of all the defendants, 
filed before James H. Thompson, register, acting as master 
commissioner, under an order of reference made to him. . 
the eighth day of April, 1873,. . . and also upon all the evi- 
dence and exhibits produced by all the parties upon the hear- 
ing .. . before the register, acting as master commissioner, 

. and also upon the written report... . of said register 
acting as said master commissioner; and thereupon all parties 
interested in the cause appeared, . . . and waived all objections 
to all informality and irregularity of pleadings and proceedings 
before said register, except John Milner, Jr., who, in waiving 
said objections, expressly reserved whatever rights he might 
have to take additional testimony in his behalf in the event of 
the register’s report, being not confirmed by the court on ac- 
count of any such informality or irregularity.” Upon this 
hearing the court decided adversely to the exceptions of Long, 
Walker, and Milner, and entered a decree, substantially con- 
firming the report. Long, Walker, and Milner were there- 
upon allowed an appeal to the Circuit Court ; and they each in 


due time perfected their appeals by executing the necessary 
bond. 
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Nov. 18, 1874, the following entry in the cause appears upon 
‘the journal of the Circuit Court : — 


“ Now come the several parties in interest, . . . and, waiving any 
irregularity which might exist in this proceeding by reason of not 
having been brought on a petition for review instead of by appeal, 
hereby consent that the transcript of the record of the District 
Court herein filed be treated as such bill of review, in case it should 
be held to be necessary.” 


The cause was thereupon heard in the Circuit Court, and, 
Nov. 19, 1874, a decree was entered in that court, as follows: — 


“This day this cause came on to be heard on the transcript of 
the record of the District Court of the United States for the 
Southern District of Ohio, which was brought into the Circuit 
Court of the United States for said district upon an appeal from 
the findings and decrees of the District Court, and was argued by 
counsel; on consideration whereof, it is now here ordered, adjudged, 
and decreed that the decree of the said District Court in this cause 
be, and the same is, in all respects hereby affirmed. And it is 
further ordered that this cause be, and the same is hereby, remanded 
to the said District Court for further proceedings to be had therein, 
in conformity with the opinion of this court. And thereupon the 
said John Milner, Jr... . . prays an appeal to the Supreme Court 
of the United States, which is allowed by the court.” 


The case is now here upon this appeal, and the assignee 
moves to dismiss — 

1. Because no appeal lies to this court from the decrees and 
orders of the Circuit Court while exercising its supervisory 
jurisdiction under the bankrupt law; and, 

2. Because the other lien creditors who were parties to the 
proceeding below are not parties to the appeal. 


Mr. Stanley Matthews and Mr. J. B. Foraker for the appellant. 
Mr. Henry L. Dickey, contra. 


Mr. CHIEF JUSTICE WAITE delivered the opinion of the 
court. 

The validity of the first objection to this appeal depends 
upon whether the proceeding in the District Court is to be 
treated as a suit in equity or as part of the suit in bankruptcy. 
If the former, the appeal lies; but if the latter, it does not. 
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The pleading filed by the assignee was appropriate in form 
for a petition in the bankrupt suit, but it was equally good in 
substance as a bill in equity. It contained a complete state- 
ment of a cause of action cognizable in equity, and a sufficient 
prayer for relief. There was no formal prayer for a subpcena, 
but process was issued and served. All the parties interested 
appeared, and presented their respective claims by answers, or 
answers and cross-petitions, with appropriate prayers for relief. 

In Stickney v. Wilt, 23 Wall. 150, the petition was in all 
its essential features like the one in this case. It was filed by 
an assignee in bankruptcy against lien creditors, entitled as of 
the bankrupt suit, and addressed to the district judge. Like 
that in the present case, it contained no formal prayer for sub- 
poena ; but there was a prayer for relief, much like the one here. 

The several lien claimants appeared, and presented their re- 
spective claims by answer. The District Court having directed 
a sale of the property free of an incumbrance set up by Wilt, 
he filed in the Circuit Court a petition for review under its 
supervisory jurisdiction. The Circuit Court reversed the order 
of the District Court, and sent the case back, with instructions 
to allow the claim of Wilt, and proceed accordingly. From 
this action of the Circuit Court the assignee took an appeal to 
this court, where it was decided that, notwithstanding the form 
of the petition filed in the District Court, it contained all the 
essential ingredients of a bill in equity; and, as the subject-mat- 
ter of the action was one cognizable by the District Court, under 
that provision of the bankrupt law which gives it jurisdiction 
of suits at law and in equity in respect to the property of the 
bankrupt, that court must be presumed, in the absence of any 
thing appearing to the contrary, to have acted under that juris- 
diction when it granted the relief complained of. For this 
reason, we held that the remedy of Wilt was by appeal to the 
Circuit Court, and not by petition for review under the super- 
visory jurisdiction; and that the action of the Circuit Court 
was irregular and of no effect, because of a want of power to 
proceed in that way in such a case. As, however, what the 
court did do was under an assumed supervisory jurisdiction, 
we did not dismiss the appeal, but sent the case back, with 


instructions to the Circuit Court to dismiss the petition for 
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review for want of jurisdiction, and suggesting to the District 
Court the propriety of entertaining a bill of review in equity 
to correct the errors in the original decree, if any were found 
to exist. 

That case seems to us to be decisive of this, which is clearly 
one of equitable jurisdiction. The parties expressly waived all 
errors of form, and asked the court to proceed to a final hear- 
ing of all the questions in which they were interested. The 
court did proceed, and did enter a decree, from which an appeal 
was allowed and taken to the Circuit Court. In the Circuit 
Court the parties again stipulated that the court might proceed 
as upon an appeal, with the understanding, however, that the 
appeal should be turned into a petition for review in case it 
appeared to be necessary. It is evident, therefore, that the 
case in the courts below was not only in substance a suit in 
equity, but that both the parties and the court treated it as 
such, and acted accordingly. The proceeding is full of irregu- 
larities; but these have all been waived, and both courts below 
were asked to hear and decide the case upon its merits, without 
regard to mere form. 

We are clearly of the opinion that, under the practice as 
finally established in this court in furtherance of justice, the 
case was properly brought here by the appeal. 

As to the second objection, it is sufficient to say that the 
appeal was allowed in open court during the term at which 
the decree was rendered. No citation was, therefore, necessary. 
Brockett v. Brockett, 2 How. 241. Milner alone appealed; but 
his appeal brings up so much of the case and such of the par- 
ties as are necessary for the determination of his rights. 

The motion to dismiss the appeal is, therefore, denied, and 
we are brought to a consideration of the case upon its merits. 
This presents only questions of fact. It is unnecessary to re- 
capitulate the testimony; but, after a careful examination of 
the whole record, we are satisfied that the conveyance executed 
by the bankrupt to Milner, Nov. 17, 1870, was void as against 
creditors, but that the mortgage of the 19th of January, 1872, 
was executed for a good and valuable consideration, and with- 
out fraud, and that it constitutes a valid and subsisting lien 
upon the property mortgaged as of the date of its record, to 
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secure the payment of such an amount as may appear to be 
due upon the indebtedness and liability secured thereby. 

The decree of the Circuit Court, in so far as it affirms the 
decree of the District Court declaring the mortgage in favor 
of Milner fraudulent and void, will be reversed, and the cause 
remanded to the Circuit Court, with instructions to reverse the 
decree of the District Court rejecting the lien of that mortgage, 
and to remand the cause to the District Court with instructions 
to establish that lien, and to proceed further with the cause as 
law and justice may seem to require ; and it is 

So ordered. 


CoLORADO COMPANY v. COMMISSIONERS. 


Where an act of Congress confirms a Mexican grant of five hundred thousand 
acres.to the extent of eleven square leagues, to be selected within the limits 
of the claim, according to the lines of the public surveys which the Commis- 
sioner of the General Land-Office is directed to cause to be run for the proper 
location of the quantity confirmed, and provides that the confirmation shall 
not be legally effective until payment by the confirmee of the expense of so 
much of the surveys as inure to his benefit, — Held, 1. That, until such pay- 
ment, the confirmee has no title to the eleven square leagues selected pursuant 
to the act, nor a perfect equitable right to such title, and they are not subject 
to taxation. 2. That Congress, after the surveys and plats shall have been 
perfected, may enforce such payment by a sale of the lands, a resumption of 
the grant, or other appropriate mode. 


ERROR to the Supreme Court of the Territory of Colorado. 

This suit was brought by the plaintiff in error in the Dis- 
trict Court within and for the county of Pueblo, to recover 
taxes paid by it under protest, July 1, 1874, which had been 
assessed for the year 1873, on certain lands situate in that 
county. The judgment rendered in its favor by that court 
having been reversed by the Supreme Court of the Territory, 
the cause was removed here by writ of error. 

Manuel Armijo, governor of New Mexico, granted, Dec. 1, 
1843, to Gervacio Nolan, lands in a part of that province, now 
constituting Pueblo County, Colorado, which cover by estimate 
five hundred thousand acres, bounded by mountains and natural 
objects. 


Congress passed an act, approved July 1, 1870, 16 Stat. 646, 
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entitled “‘ An Act to confirm the title of the heirs of Gervacio 
Nolan, deceased, to certain lands in the Territory of Colorado.” 
The first section confirmed the grant to the extent of eleven 
square leagues. The remaining sections are as follows : — 


“Sxcr. 2. That the exterior lines of said claim of eleven leagues, 
as confirmed by this act, shall be adjusted according to the lines of 
the public surveys as near as practicable, but in a compact form, 
and the claims of all actual settlers falling within the limits of the 
located claim above referred to shall be adjusted to the extent 
which will embrace their several settlements upon their several 
claims being established either as pre-emptions or homesteads ac- 
cording to law, and for the aggregate of the arears [areas] of claims 
so established under the pre-emption or homestead acts, the heirs 
of said Nolan, or their legal representatives, shall be entitled to 
locate a like quantity of public lands, not mineral, according to the 
lines of the public surveys, and not to exceed one hundred and 
sixty acres in one section: Provided, that such location shall be 
made within the bounds of the original grant by the order of Cor- 
nelio Vigil to Gervacio Nolan. 

“ Sect. 3. That it shall be the duty of the Commissioner of the 
General Land-Office to cause the lines of the public surveys to be 
run in the regions where a proper location would place the said 
Nolan claim, and the expense of the same shall be paid out of any 
moneys in the treasury not otherwise appropriated ; but, before the 
confirmation provided for by this act shall become legally effective, 
the heirs of the said Gervacio Nolan, or their legal representatives, 
shall pay the cost of so much of said surveys as inures to their 
benefit respectively, and that all actual settlers whose claims may 
be adjusted as valid shall have a right to enter their improvements 
by a strict compliance with the pre-emption or homestead laws. 

“Srcr. 4. That upon the adjustment of said claim of the heirs of 
Gervacio Nolan, according to the provision of this act, it shall be 
the duty of the surveyor-general of the district to furnish properly 
approved plats to said claimants, or their legal representatives, which 
shall be evidence of title, the same to be done according to such in- 
structions as may be given by the Commissioner of the General Land- 
Office: Provided, however, that when said lands are so confirmed, 
surveyed, and patented, they shall be held and taken to be in full 
satisfaction of all further claims or demands against the United States. 

“Sxct. 5. That, immediately upon running the lines provided for 
in the second section of this act, the surveyor-general of the district 
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shall notify the said heirs of Gervacio Nolan, or their legal repre- 
sentatives, of the fact of such survey being made; and said claimants 
shall, within three months after notice of such survey, select and 
locate their said claims according to the provisions of this act, and 
shall, within said time, furnish the surveyor-general with a descrip- 
tion of such location, specifying the lines of the same; and the party 
failing to make such selection and location, in such manner and 
within such time, shall be deemed and held to have abandoned their 
claim, and their rights and equities under this act shall cease and 
terminate.” 


The plaintiff in error acquired all the rights and title of 
the confirmees to the lands, and, a survey of them having been 
made pursuant to the act, selected them within the required 
time and in due form, to the extent, as was then believed, of 
eleven square leagues. A plat and descriptive list, subject to 
the revision of the Land Department at Washington, were pre- 
pared, and on April 27, 1872, delivered to the surveyor-general 
of the Territory. Entries of portions of the selected lands 
by claimants under the homestead and the pre-emption laws, 
amounting to six thousand five hundred and sixty-five acres, 
were subsequently approved by the Secretary of the Interior ; 
and the plaintiff was allowed by the Commissioner of the 
General Land-Office to select, by way of indemnity, other lands 
within the limits of the original grant. An error was also com- 
mitted by including nine hundred and twenty acres in excess of 
eleven square leagues, as, owing to the fact that at the time 
the plat and list were made the meander line had not been run 
along the south bank of the Arkansas River, where a portion 
of the lands were situate, it was impossible to ascertain the exact 
area of the selected tract. The nine hundred and twenty acres 
were withdrawn March 9, 1874. On the 30th of January 
of that year, other lands were selected in lieu of those taken 
by homestead and pre-emption claimants, and a descriptive 
list of them delivered to the surveyor-general ; but that officer 
has not furnished either a statement of the cost of the survey 
or the approved plats required by the act, and the plaintiff in 
error has not paid any part of such cost. 

The taxes in question were duly assessed, if the lands em- 
braced within the preliminary selection of eleven square leagues, 
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after deducting therefrom the nine hundred and twenty acres 
so withdrawn, and the six thousand five hundred and sixty-five 
acres so entered, were on the first day of May, 1873, subject to 
taxation. 

Mr. John D. McPherson for the plaintiff in error. 

1. The act of Governor Armijo was ultra vires. He had 
no authority, under the act of the Mexican Congress of 1824 
and the regulations of 1828, to grant to one person more than 
eleven square leagues of public land. United States v. Hart- 
nell’s Executors, 22 How. 286; United States v. Vigil, 138 Wall. 
450; United States v. Vallejo, 1 Black, 451. The grant of a 
tract with ascertained boundaries which contains more than ten 
times that quantity was therefore a nullity, and the title of the 
plaintiff must be derived from the United States. 

2. But the grant, if in any aspect of the case valid pro tanto, 
did not vest a title to any specific tract of eleven square leagues. 
Some further official act, severing that quantity of land from 
the public domain, and subjecting it to the operation of the 
grant, was indispensable. This was not done by Mexico; and 
the grantee had, under the treaty or the law of nations, nothing 
beyond an equitable claim upon our government that eleven 
square leagues should be set apart to him within the limits of 
a larger tract. The United States might annex certain condi- 
tions precedent to the passing of the title to the lands. In 
this view, it is perhaps immaterial whether the act be construed 
as making a grant de novo, or as giving a partial confirmation 
to an existing but void grant. 

8. Payment by the heirs of Nolan or by their representa- 
tives of a proportionate part of the expenses of the survey was 
imposed as a previous and indispensable condition to the enjoy- 
ment of the benefits conferred by Congress. Until it was per- 
formed, the title to the lands abided in the United States, and 
they were not subject to taxation by Colorado. Railway Com- 
pany v. Prescott, 16 Wall. 608; Same v. McShane et al., 22 
id. 444. 

4. The “approved plats” have never been tendered to the 
plaintiff by the surveyor-general, and the act declares that they 
shall be “ evidence of title.” 

5. The organic law of the Territory, 12 Stat. 172, declares 
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that no tax shall be imposed on the property of the United 
States. The tax in question was assessed, not upon the in- 
terest or claim of the plaintiff, but upon the lands themselves. 
If they were subject to the taxing power of the Territory, they 
might have been offered to satisfy the tax; and the purchaser 
at a public sale, held in strict pursuance of law, would have 
acquired a valid title to them, free from all pre-existing claims 
of the United States. 

Mr. Allen A. Bradford, contra. 

1. Congress acted upon the assumption that the grant to Nolan 
was good for eleven square leagues, to be located within the 
boundaries of the original claim. The act of 1870 is a distinct 
recognition of his vested interest in that quantity of lands 
under anolder and paramount title, although they were not spe- 
cifically described. When the plaintiff made the authorized 
location, and gave the surveyor-general the requisite descriptive 
list, the lands were identified as the subject of the grant, and 
his title relates back to the date of the grant. United States v. 
Percheman, 7 Pet. 51; Same v. Arredondo, 6 id. 691; Garcia v. 
Lee, 12 id. 511. 

2. The right and title of Nolan were secured and protected 
by the treaty of Guadalupe Hidalgo. Henshaw v. Bissell, 18 
Wall. 255. The grant of Amijo for more than eleven square 
leagues being void as to the excess, the United States became 
the owner of part of the lands within it, claiming, as Nolan did, 
under Mexico. By the selection in the mode prescribed by the 
act, his representative and the United States were mutually 
bound and respectively estopped. That selection was perfected 
before the assessment complained of was made. 

3. The fact that some of the selected lands were withdrawn, 
and others entered by pre-emption and homestead claimants, 
cannot affect this case. The tax in question was only assessed 
upon the remainder, reserved with the approval of the Commis- 
sioner of the General Land-Office to the plaintiff, which thence- 
forth ceased to be public land. Wilcox v. Jackson, 13 Pet. 498. 

4, The approved plats, which the surveyor-general is required 
to make out, are only evidence of a prior’title. Even a patent, 
when issued upon the claim of a previously existing title, is 
only documentary evidence of the existence of that title, or 











264 CoLorapo Co. v. COMMISSIONERS. [Sup. Ct. 


of such equities respecting the claim as justify its confirmation. 
Langdeau v. Hanes, 21 Wall. 529. A confirmatory act of 
Congress makes a good title without a patent, Grignom’s Lessee 
v. Astor, 2 How. 319; but, were it otherwise, the laws of Col- 
orado subject to taxation lands entered at private sale or other- 
wise, “ whether a patent has been issued or not.” 

5. The surveyor-general has not transmitted a statement of 
the expenses of the survey nor “ approved plats.” His laches 
cannot work a forfeiture of the plaintiff's title, nor arrest the 
operation of the revenue laws of the Territory. According to 
the argument on the other side, if payment of those expenses 
be never exacted, the lands would be perpetually exempt from 
taxation, although the plaintiff should remain in possession and 
exercise acts of ownership over them. 


Mr. JUSTICE MILLER delivered the opinion of the court. 

This is a writ of error to the Supreme Court of the Territory 
of Colorado, to bring up a judgment holding a large body of 
real estate owned by plaintiffs liable to taxation under the laws 
of that Territory. 

The ground on which the exemption from taxation is asserted 
is that the United States retains such an interest in the land that 
it cannot be taxed under the authority of that Territory ; and 
we are of opinion that the claim is well founded. 

In the year 1843, Governor Armijo, of New Mexico, made a 
grant of land to Gervacio Nolan, bounded by monuments and 
natural objects, containing about five hundred thousand acres. 

Upon a report made to Congress after the United States 
acquired the country in which this land was situated, that body 
was of opinion that the grant was good only to the extent of 
Governor Armijo’s power under the laws of Mexico, namely, 
eleven square leagues ; and it passed the act of July 1, 1870, 16 
Stat. 646, confirming the grant to that extent. 

But as there was no particular designation of these eleven 
leagues by which to determine their precise location, and as 
many persons had settled on lands within the boundary of the 
original grant, Congrfess declared in that act that the eleven 
leagues should be adjusted in a compact form, as near as possi- 
ble within said boundary, and according to the lines of the 
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public surveys. That the claims of all actual settlers falling 
within the eleven leagues so selected should be allowed, and 
that for the deficiency thus made in the eleven leagues the 
grantees might select other lands within the bounds of the 
original grant. 

It was made the duty of the Commissioner of the General 
Land-Office to have all the necessary surveys to carry these 
provisions into effect made at the expense of the government in 
the first instance; “ but,” it is added, ** before the confirmation 
provided for by this act shall become legally effective, the heirs 
of said Gervacio Nolan, or their legal representatives, shall pay 
the cost of such surveys as inure to their benefit respectively.” 

And, by the next section, it is provided that, when all this 
is done, the surveyor-general shall furnish approved plats to the 
claimants, which shall be their evidence of title. The plats 
had not been made nor the expenses paid when this tax was 
assessed. 

We are of opinion that the clause above quoted suspends the 
vesting of title in the claimants, or of any perfect equitable 
right to the title, until the expenses of the surveys are paid ; 
and that this was done intentionally, to secure that payment. 
If not paid after a reasonable time subsequent to the perfecting 
of the surveys and plats, there remains in Congress the power 
to enforce that payment by a sale of the lands, a resumption 
of the grant, or any other appropriate mode. 

A sale of the land under territorial authority, held by this 
court to be a sale on a valid tax, might very seriously embar- 
rass the assertion of the rights of the government in the prem- 
ises. If the tax had been levied on the equitable claim of 
these holders under Nolan, whatever that is, the case might be 
different. But this case shows that it is the land which is 
taxed, and the sale would convey the title, or nothing. 

We are of opinion that Railway Company v. Prescott, 16 
Wall. 603, and Railway Company v. McShane et al., 22 id. 444, 
govern this case, and that the learned judge who delivered the 
opinion in the Supreme Court of the Territory, in holding other- 
wise, overlooked the express provision in the act of Congress, 
supra, that the confirmation was not to be effective until these 
expenses should be paid. 
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We agree with what he has said, that the title when per- 
fected relates back to and is founded on the grant by Mexico ; 
but since it was imperfect, and no particular land passed under 
the grant until selections were made under that act, Congress 
had a right to annex to the confirmation the condition above 
recited. 

Judgment reversed, with directions to the Supreme Court of 
the State of Colorado, to whose jurisdiction the case is now 
remitted, to affirm the judgment of the District Court for 
the county of Pueblo. 


ns 


Nimick v. CoLEMAN. 


An appeal does not lie to this court from the decree of a circuit court dismissing, 
in the exercise of its supervisory jurisdiction under the bankrupt law, an appeal 
from a district court, and affirming the order appealed from. 


Morion to dismiss an appeal from the Circuit Court of 
the United States for the Western District of Pennsylvania. 

Zug & Co., a partnership firm composed of Christopher Zug 
and Charles H. Zug, were adjudicated bankrupts by the Dis- 
trict Court of the United States for the Western District of 
Pennsylvania, March 13, 1876. The creditors determined that 
it was for the interest of the general body of the creditors that 
the estate should be settled and distributed by trustees under 
the inspection and direction of a committee, as provided by 
sect. 43 of the Bankrupt Act. Rev. Stat., sect. 5103. The 
District Court confirmed this action of the creditors ; and accord- 
ingly the estate was conveyed to trustees, to be dealt with in 
the manner contemplated by that section. The trustees, hav- 
ing converted both the partnership property and that of the 
individual partners into money, filed their accounts with the 
committee for settlement, and an order for distribution. The 
committee approved the accounts, and declared what seemed to 
them to be a proper dividend of the assets among the partner- 
ship and individual creditors. 

The court granted the bankrupts their discharge Oct. 14, 
1876. 
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Notice of the dividend declared having been served upon 
the creditors, William Coleman and others, individual creditors 
of Christopher Zug, filed their petition in the bankrupt court, 
Jan. 5, 1877, excepting to the account as settled by the com- 
mittee, and asking the court to resume jurisdiction of the bank- 
ruptcy proceedings, and order the trustees to file their accounts 
in court, to the end that the same might be duly audited and 
the estate of the bankrupts marshalled and distributed accord- 
ing tolaw. To this petition the trustees appeared and answered, 
setting forth the action of the committee, and claiming that the 
court had no jurisdiction to control their proceedings. Jan. 20, 
1877, the creditors amended their petition so as to bring in the 
committee. This committee having answered, the court made 
an order, April 2, 1877, directing both the committee and the 
trustees to file in court “an account of the estate, joint and 
several, of the bankrupts, also setting forth the different prop- 
erties of the bankrupts and the moneys derived therefrom, 
respectively, with the report of distribution.” 

The trustees and committee thereupon filed a petition in the 
Circuit Court for a review of this order; and, May 23, that court 
affirmed the action of the District Court, except so far as it 
related to the committee, as to whom it was reversed and the 
petition dismissed. The direction to report distribution was 
also stricken out as premature. May 28, the trustees filed 
their accounts, with a statement of the action of the committee 
thereon. May 29, certain individual creditors of Christopher 
Zug, and also certain individual creditors of Charles H. Zug, 
filed exceptions to the account, upon the ground that individ- 
ual property had been, as they claimed, improperly included 
in the partnership assets. Testimony was taken in support of 
and in opposition to these exceptions ; and, July 13, the excep- 
tions were sustained and the accounts modified. From this 
order certain of the partnership creditors took an appeal to the 
Circuit Court, July 21, which the individual creditors moved 
in that court, Aug. 4, to dismiss. Certain other of the partner- 
ship creditors filed in the Circuit Court, July 20, a petition for 
review under the supervisory jurisdiction of that court. Sept. 
22, the Circuit Court made an order dismissing the appeal, for 
the reason that the case was one for review and not appeal, 
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and at the same time, under the petition for review, affirmed 
the order of the District Court complained of. 

Sept. 29, Nimick and the other partnership creditors took 
an appeal to this court from the order of the Circuit Court 
dismissing their appeal. The cause having been docketed 
upon this appeal, the individual creditors now move to dismiss, 
for the reason that the order appealed from is not reviewable 
in this court. 


Mr, George Shiras, Jr., in support of the motion. 
Mr. J. F. Slagle and Mr. John Daizeil in opposition thereto. 


Mr. CHIEF JUSTICE WAITE delivered the opinion of the 
court. 

We think the motion to dismiss in this case must be granted. 
The record shows affirmatively that the Circuit Court refused 
to take jurisdiction upon the appeal, and did proceed under its 
supervisory jurisdiction alone. The case is thus brought di- 
rectly within our decision in Stickney v. Wilt, 23 Wall. 150; and, 
as the order of the District Court has been affirmed, we are not 
called upon to determine whether we should set aside the action 
of the Circuit Court for want of jurisdiction, as we did in that 
case, because there was a reversal. If, as is claimed, the Dis- 
trict Court acted without jurisdiction, or in a manner not to 
bind the parties, its decree as made was void; and the aggrieved 
partnership creditors may very properly consider whether they 
cannot proceed in equity to call the trustees to a proper account- 
ing and distribution. Upon that question, however, we express 
no opinion. We are clear that no appeal lies to this court 
from the action of the Circuit Court in respect to what has 
been done ; and the suit is accordingly Dismissed. 
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INSURANCE COMPANY v. DUTCHER. 


The court holds that the assured, having elected to discontinue the payment of 
premiums, is entitled to a paid-up policy pro tanto, without paying her note 
to the company for part premiums, but that the note will be a lien on such 
policy, and, with interest, less the accruing dividends of profits, must, when 
the policy becomes payable, be deducted from the amount thereof. 


APPEAL from the Circuit Court of the United States for the 
Eastern District of Missouri. 

This was a bill in equity filed by Clinton O. Dutcher and wife 
against the Brooklyn Insurance Company of New York, claim- 
ing that Mrs. Dutcher, under her contract with the company, 
and by reason of her payment of certain annual premiums, was 
entitled to a paid-up policy of insurance upon the life of her 
husband for $4,000, and praying for a specific performance. A 
decree was rendered for the complainants, and the company 
appealed here. 

The facts are stated in the opinion of the court. 


Submitted by Mr. J. O. Broadhead, for the appellant. 


There was no opposing counsel. 


Mr. JUSTICE SWAYNE delivered the opinion of the court. 

In order to reach the proper solution of the question to be 
decided, it is necessary at the outset carefully to analyze so 
much of the policy as bears upon the subject. 

It was there stipulated, that, in consideration of the payment 
of the sum of $615.40, and the payment of that sum annually 
thereafter on the twenty-eighth day of February, until ten 
years’ premiums should be paid, the life of Clinton O. Dutcher 
was assured for the term of his natural life in the sum of 
$10,000, with participation in the profits of the company. 

The insurance money, upon his death, was to be paid to 
Annie C. Dutcher, his wife, or her legal representatives, the 
balance of the year’s premium, if any, and all indebtedness to 
the company, to be first deducted. 

If the stipulated premium should not be paid on the day 
fixed upon for its payment, or any note given to the company 
in part payment of any premium should not be paid on the 
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day when the same became due, then the company was not to 
be liable for any part of the sum assured, and the policy was 
to become void. 

The dividends of profits declared were to be applied towards 
the payment of the note taken for “ part premiums.” 

If the policy should become void, Annie C. Dutcher or her 
legal representatives were to be liable to pay to the company 
the amount of all notes taken for premiums which should re- 
main unpaid, except the balance remaining unpaid on the note 
taken for part premium, and made payable twelve months from 
date, and the last-mentioned note was to be cancelled upon the 
surrender of the policy. 

After two annual payments, should it be desired to discon- 
tinue the policy, the company was to issue “a paid-up policy 
for as many tenths of the amount originally assured as there 
had been annual premiums paid in cash.” 

Such being the policy, we are next to consider the admitted 
facts, as shown by the agreement of the parties. 

At the time of the execution and delivery of the policy, the 
parties agreed that the annual premium of $615.40 should be 
paid each year, as follows: $369.24 in money, and $246.16 in 
the promissory note of Annie C. Dutcher, payable twelve 
months from date, with interest at the rate of seven per cent. 

On the payment of the money and the delivery of the note 
a receipt for $615.40, the amount of the premium for a year, 
was to be delivered to Annie C. Dutcher, the amount of the 
note to be a permanent loan to her, bearing interest at the rate 
of seven per cent per annum, until paid by dividends of profits. 

At the maturity of the note, a new note, bearing the same 
rate of interest and covering the amount of the prior note 
(except as reduced by dividends), and the amount of $246.40 
of premium for the current year, was to be given; and so on 
from year to year during the existence of the original policy. 

Annie C. Dutcher did, accordingly, on the 29th of February, 
1868, pay the company $369.24 in money, and $246.16 in her 
promissory note drawn as aforesaid. 

The company thereupon gave her a receipt, specifying the 
payment of $615.40, in full of the premium for the ensuing 
year, and that $246.16 of the premium had been loaned to her. 
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This arrangement was carried out also with reference to the 
premiums due Feb. 28, 1869, Feb. 28, 1870, and Feb. 28, 1871. 
This continued the original policy in force until Feb. 28, 1872. 
The amount due to the company after the adjustment of the 
premium of 1871 was, including the amount due upon the prior 
notes so given, $793.64. : 

Annie C. Dutcher thereupon, after due notice, demanded a 
paid-up policy. The company refused to issue it unless she 
would first pay the $793.64 so due from her, which was a lien 
against the existing policy. She declined to comply with this 
demand. 

It is further agreed, that from the time the company began 
business to the 20th of January, 1871, it was the course of 
business of the company to issue paid-up policies to policy- 
holders on demand, without reference to their indebtedness to 
the company, arising as before stated, and to hold such indebt- 
edness in each case asa lien against the paid-up policy, but 
that on and after that date the company refused to give a paid- 
up policy to any policy-holder, without the payment first by the 
policy-holder of the amount owing to the company. 

In this condition of things the appellees instituted this suit 
to compel the delivery of a paid-up policy. The court below 
decreed in their favor. The decree was conditioned that the 
sum of $793.64, and interest at the rate of seven per cent, 
owing to the company, less the accruing dividends of profits, 
should be a lien against the new policy, and that the amount 
due to the company at the death of Clinton O. Dutcher should 
be deducted from the sum then to be paid to the assured upon 
the policy. The company removed the case to this court by 
appeal. It is thus brought before us for consideration. 

We think the decree is right. 

The agreement set out in the admitted facts supplemented 
the policy. It had all the elements of validity. It was made 
by parties competent to contract. There was the requisite 
meeting and assent of minds. No canon of the law was vio- 
lated. It stipulated expressly that the amount of the note 
given for the designated part of the annual premium was to be 
“a permanent loan from the company to Annie C. Dutcher, 
bearing interest at the rate of seven per cent, until paid by 
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dividends.” The receipt was for “six hundred and fifteen 4°, 
dollars, which continues in force the policy,” &c. The part 
of the premium for which the note was given each year was 
described as “amount of premium loaned this year.” The 
policy provides that the amount of the note unpaid, if any, 
when the sum secured by the policy became payable, was to be 
deducted from the amount of the insurance money to be paid. 
This was the stipulation upon the subject. Beyond this there 
was no condition or qualification touching the note. The rights 
of the parties are thus clearly defined. Nothing is said in this 
connection as to any payment or discharge of the note in any 
other way than those thus prescribed. The note was to be 
renewed every year for the proper amount, and credited regu- 
larly with the accruing dividends during the life of the policy. 

But it is said the policy declares that the amount of the 
paid-up policy should be determined by the sum of the pre- 
miums “ paid in cash.” 

To this there is an obvious, and, we think, a conclusive 
answer. The part of the annual premium for which a note 
was to be given was in substance and effect a loan of so much 
money by the company to the assured. It was so described in 
the receipt of the company for the premium, and in the con- 
tract of the parties. If the money had been actually paid to 
the company, and the next moment loaned back, and the note 
then taken, there would not have been room even for a quibble 
upon the subject. Why go through such a ceremony? Why 
not go directly, as was done, to the end in view? The intent 
which animated the conduct of the parties determines its char- 
acter. The receipt and contract both show that the transac- 
tion was regarded by both parties as a payment of money to 
one and a loan back to the other, for which the note was taken. 
The receipt was for the full amount of the premium. The 
note and loan were mentioned by way of memorandum, as a 
distinct matter. The law never requires an idle thing to be 
done. It would clearly have been this, and nothing else, if the 
assured had actually handed over the money and note with one 
hand, and eo instanti, with the other taken back the money. 
The company had the power to waive the actual production 
and payment of the money, and to receive a note bearing 
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interest as the same thing. It has exercised this power, and is 
estopped to deny the consequence. Where a surety, by giving 
his note, extinguishes the liability of his co-surety, he can 
maintain an action against the co-surety for money paid; be- 
cause the effect is the same that would have been wrought by 
the actual payment of the money. 

The agreed fact must not be overlooked, that the company, 
from the time it commenced business, until the year 1871, — 
more than two years after entering into the contract with the 
assured, — always issued paid-up policies upon the basis of the 
full amount of premiums paid as they were paid by the assured 
appellee, making no distinction between the notes and money 
received by the company for the premiums. 

The practical interpretation of an agreement by a party to 
it is always a consideration of great weight. The construction 
of a contract is as much a part of it as any thing else. There 
is no surer way to find out what parties meant, than to see what 
they have done. Self-interest stimulates the mind to activity, 
and sharpens its perspicacity. Parties in such cases often claim 
more, but rarely less, than they are entitled to. The probabil- 
ities are largely in the direction of the former. In considering 
the question before us, it is difficult to resist the cogency of this 
uniform practice during the period mentioned, as a factor in 
the case. 

It was competent for the company, under proper circum- 
stances, at any time to change its rule with respect to the 
future ; but it could not affect vested rights acquired in the past, 
while a different rule prevailed. 

Prior contracts must be carried out as they were when they 
were entered into. Neither party, in invitum as respects the 
other, can make any change. When it was proposed by the 
assurer to apply the new rule and practice in this case, the as- 
sured might well say, ‘non in hec federa vent,” and insist upon 
the interpretation which prevailed in other like cases when the 
parties became bound to each other, and continuously, for two 
years later. The proper way to make the change was to em- 
ploy such language for that purpose as would create certainty 
and exclude doubt. It appears from a passage in the opinion 


of one of the learned judges below that this was done in sub- 
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sequent cases by expressly excluding the notes from the basis of 
the computation, and confining it to the cash payments. 

But, irrespective of this, we entertain no doubt upon the 
point in question. 

The conclusion to which we have come will involve neither 
hardship nor hazard to the appellant. The note bears seven 
per cent interest. The debt will be a lien against the new 
policy, and nothing can be collected upon it until the entire 
amount due to the company shall have been first deducted. 
The security will, therefore, be perfect. 

Decree affirmed. 


Mr. JustTicE BRADLEY dissented. 





KEYSTONE BRIDGE COMPANY v. PHa:nrx IRON COMPANY. 


1. The manufacture of round or cylindrical bars flattened and drilled at the eye, 
for use in the lower chords of iron truss bridges, is not an infringement of 
letters-patent for an improvement in such bridges where the claim in the 
specification describes the patented invention as consisting in the use of wide 
and thin drilled eye bars applied on edge. 

2. Although one of the patents under consideration in this suit embraced the use 
of wide and thin bars, upset and widened at the ends by compression to give 
additional strength, it does not claim that process. Therefore, the use of 
round or cylindrical bars strengthened in a similar manner is not an infringe- 
ment of the patent. Quere, Would such a process have been patentable ? 

8. A patentee, in a suit upon his patent, is bound by the claim therein set forth, 
and cannot go beyond it. 


APPEAL from the Circuit Court of the United States for the 
Eastern District of Pennsylvania. 
The facts are stated in the opinion of the court. 


The case was argued by Mr. Henry Baldwin, Jr., for the 
appellant, and by Mr. George Harding for the appellee. 


Mr. JusticE BRADLEY delivered the opinion of the court. 

The appeal in this case is brought to review the decree of 
the Circuit Court dismissing the bill of complaint, which charges 
an infringement of two certain patents belonging to the Key- 
stone Bridge Company. These patents were for improvements 
in iron truss bridges. The first was granted to J. H. Linville 
and his assignee J. I. Piper, Jan. 14, 1862; the second, to the 
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same parties, Oct. 31, 1865. The particular claims upon which 
the contest arises before us are the first claim in the former 
patent, and the third in the latter. Both of these claims relate 
to the lower chords of the truss, the primary office of which is 
to hold the lower parts of the structure together, and keep them 
from spreading; but which are also employed in the construc- 
tion of the patentees, to sustain the cross-sills which support 
the railroad. 

We do not think we ought to disturb the decree of the Cir- 
cuit Court in this case. We regard the construction of the 
claims in question insisted upon by the appellee as substantially 
correct. Those claims are the first in the patent of 1862, and 
the third in that of 1865. It is manifest that, in the former, the 
form of the chords is deemed material, or, at least, it is made 
so by the terms of the specification and claim. They are flat 
bars placed on edge so as to sustain superincumbent weight, as 
well as perform the office of tension braces. They are made 
in this form in order that the floor beams of the railroad may 
be directly laid on them. This is apparent from the whole 
tenor of the specification. The patentee, in describing his in- 
vention, commences by saying: “ My invention, consists, 1st, in 
a novel construction of the lower chords, and mode of applying 
the same, in combiaation with the posts and other parts of the 
truss.” Again: “ The bottom chords are each composed of a 
series of wide, thin eye-bars, of wrought iron, of a length cor- 
responding with tie distances between the posts on one side 
of the truss, placed on edge to enable them to give vertical 
support to the roadway,” &c. Then, after showing that these 
eye-bars or chords are made wider at the ends where the eye- 
holes are made for inserting the connecting pins or bolts, which 
connect the different sections together, and explaining the gen- 
eral construction of the bridge and its different parts, he con- 
cludes with the following claim: “I do not claim the use of 
eye-bars or links as chains of suspension bridges; but what I 
claim as my invention, and desire to secure by letters-patent, 
is, Ist, the construction of the lower chords of truss bridges of 
series of wide and thin drilled eye-bars, C, C, applied on edge 
between ribs, S, S, on the bottoms of the posts, and connected 
by pins, P, P, supported in the diagonal tension braces, D and 
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K, all substantially as herein described.” Words cannot show 
more plainly that the claim of the inventor does not extend to 
any other eye-bars or chords than such as are made wide and 
thin, and applied on edge. As those constructed by the de- 
fendant are cylindrical in form, only flattened at the eye for 
insertion between the ribs or projections of the posts, it is 
plain that no infringement of this claim of the patent has been 
committed. 

The other claim in question, namely, the third claim of the 
patent of 1865, is for the employment in truss bridges of just 
such wide and thin chords as above described, whose ends are 
enlarged or widened by being upset (when heated) by compres- 
sion into moulds in the manner described in the specification 
of the patent. The mode of upsetting, widening, and shaping 
the ends of the bars is by placing the ends, after the bars have 
been rolled into proper shape and size, and the ends heated, 
into a die-box of the regular form, and then firmly locking 
them in place, and with great power pressing them up endwise 
with a movable head-die until the hot iron fills the die-box. 
By this pressure the ends are upset, widened, and compressed 
into the desired shape. It is claimed that by this process the 
ends are made stronger and better able to sustain the great 
strain to which they are subjected when in place in the truss. 
The defendant upsets the ends of the chords made by it before 
putting them into the die-box, then places them in the box, 
and flattens them into shape in much the same way that is de- 
scribed in the patent. The process is not in all respects the 
same, but perhaps sufficiently alike to constitute an infringe- 
ment if the claim of the patent were only for the process of 
forming the widened ends. But it is not so, and probably the 
patent could not be sustained if it were; for spike-heads, nail- 
heads, bolt-heads, and many other things of that sort, are formed 
by upsetting and compressing hot iron in the same way. It 
is only the use in truss bridges of flat bars or chords, with the 
ends upset and widened in this manner, which the patentees 
claim as their invention. Their claim is for a particular 
product, made by a particular process and applied to a particu- 
lar use. The patent of 1865 refers to that of 1862, and the 
invention sought to be patented is claimed as an improvement 
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on the prior one. The patentees say: “ Our invention consists 
of certain improvements in the construction of the wrought- 
iron truss bridge for which letters-patent of the United States 
were granted to us on the 14th of January, 1862. In the truss 
bridge shown in the accompanying drawings the general ar- 
rangement of the parts is similar to that shown in our pre- 
vious patent just referred to, —the improvements forming the 
subject-matter of this invention relating to the following par- 
ticulars:” (then, after specifying certain improvements in the 
posts and in the upper chords of the truss, the patentees pro- 
ceed as follows: ] “2. The use of bottom chords of thin wrought- 
iron plates, the eye of which at each end, instead of being cut 
out of a rolled plate and drilled or forged into shape, is upset 
under strong compression, so as to give at the eye of the bar 
a degree of strength equal or superior to that of the bar at any 
point between the eyes.” Then, describing the various parts 
of the truss in its improved construction, in speaking of the 
bottom chords (which are those in question) the patentees say : 
“The bases of the posts, A, are connected at their bases longi- 
tudinally by the lower chords, D, of which four may be placed 
parallel to each other, on each side of each panel. They are 
made of thin bars of rolled iron, of sufficient depth, and placed 
on edge, so as to support the roadway, and are attached to the 
bases of the posts by the connecting pins, N, which pass through 
the hole or eye near the end of these bars.” Again, in sum- 
ming up, the patentees say: “ The lower chords, D, consist of 
wide, thin rolled iron bars, with enlarged ends, which are made 
by upsetting the rolled bars by compressing them into the de- 
sired shape in moulds into which the heated iron is forced under 
immense pressure,” &c. And then, in order to exclude the 
idea that they claim the mode of compressing the ends, they 
add: “We do not claim the upsetting of iron bars in the man- 
ner described, nor any peculiar mode of performing the opera- 
tion, but merely the use of chord-bars for bridges, the eyes of 
which are thus formed so as to give additional strength to the 
bar where it is so much needed.” The claims are then set 
forth categorically in the usual manner, the third claim (the 
one in question) being in these words: “3d, The use for the 
lower chords of truss frames of wide and thin rolled bars with 
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enlarged ends, formed by upsetting the iron, when heated, by 
compression into moulds of the required shape, for the purpose 
of increasing the density, toughness, and strength of the eye 
of the rod, and enlarging the eye, without diminishing its 
transverse section, substantially as hereinbefore described.” 
Here, again, the patentees clearly confine themselves to ‘ wide 
and thin” bars. They claim the use in truss bridges of such 
bars when the ends are upset and widened in the manner de- 
scribed. It is plain, therefore, that the defendant company, 
which does not make said bars at all, but round or cylindrical 
bars, does not infringe this claim of the patent. When a claim 
is so explicit, the courts cannot alter or enlarge it. If the 
patentees have not claimed the whole of their invention, and 
the omission has been the result of inadvertence, they should 
have sought to correct the error by a surrender of their patent 
and an application for a reissue. They cannot expect the 
courts to wade through the history of the art, and spell out 
what they might have claimed, but have not claimed. Since 
the act of 1836, the patent laws require that an applicant for a 
patent shall not only, by a specification in writing, fully explain 
his invention, but that he “shall particularly specify and point 
out the part, improvement, or combination which he claims as 
his own invention or discovery.” This provision was inserted 
in the law for the purpose of relieving the courts from the 
duty of ascertaining the exact invention of the patentee by 
inference and conjecture, derived from a laborious examination 
of previous inventions, and a comparison thereof with that 
claimed by him. This duty is now cast upon the Patent Office. 
There his claim is, or is supposed to be, examined, scrutinized, 
limited, and made to conform to what he is entitled to. If the 
office refuses to allow him all that he asks, he has an appeal. 
But the courts have no right to enlarge a patent beyond the 
scope of its claim as allowed by the Patent Office, or the ap- 
pellate tribunal to which contested applications are referred. 
When the terms of a claim in a patent are clear and distinct 
(as they always should be), the patentee, in a suit brought upon 
the patent, is bound by it. Merrill v. Yeomans, 94 U. S. 568. 
He can claim nothing beyond it. But the defendant may at 
all times, under proper pleadings, resort to prior use and the 
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general history of the art to assail the validity of a patent or 
to restrain its construction. The door is then opened to the 
plaintiff to resort to the same kind of evidence in rebuttal; but 
he can never go beyond his claim. As patents are procured 
ex parte, the public is not bound by them, but the patentees 
are. And the latter cannot show that their invention is broader 
than the terms of their claim; or, if broader, they must be held 
to have surrendered the surplus to the public. 

The construction which we have felt bound to give to the 
patent obviates the necessity of expressing any opinion upon 
the other point made by the court below, namely, that the 
patents only covered the use of the chords in question in truss 
bridges, and not the making of such chords, which latter is all 
that the defendant company is shown to have done. 


Decree affirmed. 





RAILWAY CoMPANY v. STEWART. 


1. The court, in construing the contract between the parties to this suit, holds 
that the company is not bound to deliver the stipulated new bonds until 
all the construction bonds which are still outstanding shall be surrendered 
to it, or due proof made of the loss of such as cannot be produced, and 
adequate security offered to indemnify the company against liability to any 
adverse claimant. 

2. The parties in interest will then be entitled to a performance of the contract 
by the company, notwithstanding a decree by consent and in part perform- 
ance of the contract has been rendered by the District Court of the first 
judicial district of the State of Kansas, sitting within and for the county of 
Leavenworth, directing a cancellation of the construction bonds and a dis- 
charge of the mortgage securing them. 

8. The court calls attention to the irrelevant matter and useless repetitions with 
which the record in this case is incumbered ; and, while reversing the decree 
below, adjudges that the parties pay their respective costs in this court, and 
refers to rule 52 in admiralty as containing suggestions which may serve 
as an appropriate guide in making up the record in a case at law or in 
equity. 


APPEAL from the Circuit Court of the United States for the 
District of Kansas. 

The case was argued by Mr. John P. Usher for the appellant, 
and submitted on printed arguments by Mr. Matt. H. Carpen- 
ter and Mr. Joseph B. Stewart for the appellee. 
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Mr. CHIEF JUSTICE WAITE delivered the opinion of the 
court. 

This is a bill in equity filed by Stewart as complainant, 
Aug. 20, 1868, against the Union Pacific Railroad Company, 
Eastern Division (now known as the Kansas Pacific Railway 
Company), the National Mechanics’ Bank of Baltimore, the 
National Union Bank of Maryland, and the National Exchange 
Bank of Baltimore, but dismissed by the complainant as against 
the several banks made defendants, Nov. 28,1871. The case, 
as stated in the bill, is substantially as follows : — 

On the 6th of January, 1866, there were outstanding four 
hundred and fifty land-grant bonds and six hundred and forty 
construction bonds of the railroad company, upon which it 
claimed that it was not liable. All the land-grant bonds and 
three hundred and ninety of the construction bonds were owned 
or controlled by Thomas C. Durant. Stewart owned or repre- 
sented the remaining two hundred and fifty construction bonds. 
A suit had been commenced by the company, and was then 
pending, in one of the State courts of Kansas, against Durant, 
Stewart, and others, the object of which was to obtain a can- 
cellation of the construction bonds, and the mortgage executed 
to secure their payment. There were also other matters in dis- 
pute between Durant and the company, and between him and 
John D. Perry, its president. In this state of affairs, Stewart, 
on the 6th of January, 1866, proposed in writing to the com- 
pany, through its attorney, to surrender all the land-grant and 
the construction bonds held or represented by Durant or him- 
self, and procure a release by Durant of all actions and rights 
of action which he had or might have against John D. Perry 
or the company, or any of its officers, so that its mortgages 
might be cancelled, if it would in exchange therefor execute 
and deliver to him, for the parties interested, five hundred of 
its bonds of $1,000 each, secured by a first lien on the first one 
hundred and fifty miles of the lands west of Fort Riley, granted 
by Congress to aid in the construction of its road. It is then 
alleged that, in the early part of February following, this propo- 
sition was accepted, with some slight modifications, and that 
the company agreed to take up the old bonds and deliver the 
proposed new ones in exchange; that Durant, in pursuance of 
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this agreement, executed the proper release, surrendered his 
bonds, and received in exchange his stipulated portion of the 
new securities ; that certain persons owning some of the bonds 
represented by Stewart at the time of the contract accepted the 
terms of the settlement, and made the contemplated exchange ; 
that he, Stewart, was the owner of one hundred and fifty-four 
of the construction bonds, for which there still remained in the 
hands of the company one hundred and twenty-six of the new 
issue, to be exchanged upon surrender in accordance with the 
terms of the settlement, but that he was unable to produce his 
bonds, as they were in the possession of the banks that were 
made defendants, and they refused to give them up. He in- 
sisted, however, that the bonds were his, and that they were no 
longer binding upon the company. He accordingly prayed that 
the company might be required to deliver to him the bonds 
which were held for exchange under the terms of the agree- 
ment of settlement. 

The company answered, denying substantially all the ma- 
terial allegations in the bill. 

From the testimony, it appears that Stewart made the propo- 
sition set forth in his bill, and that it led to an interview 
between Durant and the officers of the company, at Philadel- 
phia, early in February, 1866, at which Stewart was present, 
representing his own interests. Durant objected to the terms 
proposed by Stewart; and, after some negotiation, a settlement 
was finally agreed upon, by which the bonds held by all the par- 
ties were to be surrendered, and in consideration thereof the 
company was to pay Durant $100,000 in cash and notes, and 
execute and deliver four hundred new bonds of $1,000 each, 
secured by mortgage on the lands of the company lying on the 
first one hundred miles of its road west of Fort Riley. As part 
of the settlement, also, the company was authorized to enter in 
the suit pending in the State court of Kansas a decree direct- 
ing the cancellation of the construction bonds and the discharge 
of the mortgage securing them. 

Pursuant to this arrangement, the company executed its new 
bonds and mortgage ; and, during the latter part of April, 1866, 
Durant surrendered his old bonds, and received the part of the 
new issue which, as between him and the holders of the other 
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construction: bonds, it was stipulated he should have. Alexan- 
der Hay, also, who owned seventy-six of the bonds represented 
by Stewart in the settlement, made his exchanges; and since 
the commencement of this suit twenty more have been taken 
up by the company. This leaves outstanding one hundred and 
fifty-four bonds, claimed by Stewart, which were not exchanged 
at the same time with the others, because of his inability to 
control them for that purpose. The parties actually holding 
them did present them, but on account of his objections the 
exchange was not made. 

In accordance with the terms of the settlement, a decree, can- 
celling the construction bonds and discharging the mortgage, 
was entered in the suit pending in the State court. 

None of the one hundred and fifty-four bonds have been sur- 
rendered to the company, but deliveries of new bonds held for 
exchange have in some cases been made upon the order of Stewart 
without a corresponding surrender. 

Fifty of the old bonds were lost, and cannot be produced. 
Hamilton G. Fant, claiming to be the owner of them, filed with 
the master in this cause the evidence of his title, and of their 
loss, and asks that their distributive share of the new bonds 
may be given to him. Of the remainder there were presented 
to the master by W. A. Coit, five; H. G. Fant, four; R. F. Bald- 
win, sixty ; George E. Jarvis, five. The other thirty are claimed 
by William E,. Edmonds, and they have never been presented 
to the master. 

Each of the persons presenting the bonds claims them either 
as owner or as pledgee; and Fant claims to have an assignment 
of the whole, as security for moneys loaned to Stewart, or for 
obligations incurred on his account. Stewart disputes the 
claims of all the different holders, including Fant, and insists 
that he is entitled to a decree awarding to him all the new 
bonds now remaining with the company, to carry out the settle- 
ment as finally concluded. 

None of the persons filing the bonds with the master, or ask- 
ing an order of distribution in their favor, are parties to the 
suit, to such an extent or in such a manner that their title can 
be litigated and determined here. They come in only for the 
purpose of surrendering their bonds and receiving in exchange 
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their respective shares of the fund produced by the settlement. 
Stewart may resist their recovery ; but he cannot by their pres- 
entation of the bonds secure the possession and control of them, 
and then upon the surrender claim for himself the stipulated 
equivalent in exchange. 

The company is not bound to make the exchange until the 
surrender is perfected. It is not required to litigate titles for 
Stewart, — tha@he must do for himself. When that is done, if 
he secures the control of the bonds, he may be entitled to call 
upon the company to carry out its contract of exchange. But 
until then, he is in no condition to insist upon performance. 
The contract on the part of the company was to make the 
exchange upon the surrender of all the old bonds. It is not 
required to deal with the individual owners separately, but 
only to accept the surrender of all, and give the new bonds in 
exchange. So far as it has gone, however, it is bound by what 
it has done ; but it is not under obligations to go further in that 
direction. Until, therefore, Stewart surrenders all the remain- 
ing outstanding bonds, or makes satisfactory proof of their loss, 
and furnishes security against the further liability of the com- 
pany to any other holder, he cannot require it to give him the 
balance of the new bonds which it still holds for exchange. 

The decree of the State court having been entered by con- 
sent, and in part performance of the agreement of settlement, 
is not a bar to a suit for an appropriation of the fruits of 
the settlement. The outstanding bonds are still binding upon 
the company to the extent that may be necessary to enable the 
owners of them to secure the benefit of the consideration agreed 
to be paid for their cancellation. The present holders, though 
not parties to the suit in which the decree was entered, are at 
liberty to treat the settlement as made for their benefit, and to 
act accordingly. 

The view we have taken of the case makes it unnecessary to 
inquire whether the contract stated in the bill is the same as 
that which has been proven. The evidence as it stands is not 
sufficient to entitle Stewart to recover upon either. Both that 
averred and that proved require him to surrender his bonds for 
cancellation before he can demand the new ones in exchange. 
That he is unable to do; and, consequently, at this time he is not 
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entitled to the decree he asks. It is unnecessary to determine 
what would be his rights if all the adverse claimants were in 
court, so that a decree could be entered which would settle 
their conflicting claims as between each other, and protect the 
company against further liability. They are not here, and any 
decree rendered against them in favor of Stewart would not be 
binding upon them without their consent. 

This disposes of the case ; but we feel it our duty to call at- 
tention to the very unsatisfactory manner in which the record 
has been made up and sent here for the purposes of this appeal. 
It contains nearly twelve hundred printed pages, and is full of 
irrelevant matter and useless repetitions. All that is material 
for the proper presentation of the cause might easily have been 
put into one-fourth the space. It opens with a copy of the bill, 
occupying seventeen pages ; and immediately following this is a 
certified copy of the same bill, attached to the return of the ser- 
vice of a subpcena upon one of the corporation defendants, as to 
‘which the suit was subsequently dismissed. The proposition 
made by Stewart on the 6th of January, 1866, and which is 
claimed to have been the basis of the contract sued upon, is 
copied no less than ten times, and an affidavit of his, which 
occupies seventeen pages, is copied three times within a space 
of seventy pages. These are but specimens of the gross irregu- 
larities with which the record abounds. In addition to this, the 
matter is not well arranged, and the index is almost useless. 
We have long suffered from the want of attention of parties, or 
their counsel, and the incapacity, not to say dishonesty, of clerks 
below in matters of this kind, and deem this a proper occasion 
for applying the remedy for such neglect or abuse. We are ata 
loss to determine whether the complainant or defendant is most 
to blame for the irrelevant matter which has been introduced 
into this case ; but it is clearly the duty of the party who takes 
an appeal to see to it that the record is properly presented here. 
Care should be taken that costs are not unnecessarily increased 
by incorporating useless papers, and that the case is presented 
fairly and intelligently. While, therefore, the decree in this 
case will be reversed, each party will be required to pay his 
own costs in this court. We shall not hesitate to apply the 
same remedy hereafter in cases where the circumstances are 
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such as to require it. Under rule 24, par. 3, the court below 
will be required, when the mandate goes down, to tax the costs 
of the transcript of the record below as part of the costs in the 
ease. That court will then have an opportunity, if it sees fit, 
of making an order in respect to the amount its clerk shall be 
permitted to charge. 

It is not easy to prescribe by rule what a record in all cases 
shall contain or what shall be excluded; but rule 52 in admi- 
ralty contains suggestions which may serve as an appropriate 
guide in cases at law or in equity. 

The decree of the Circuit Court will be reversed, and the 
cause remanded with instructions to enter a decree dismissing 
the bill without prejudice of the right of the complainant or 
the holders of the construction bonds, which are the subject 
of the action, to commence another suit to enforce the alleged 
contract of settlement, whenever they shall be in a condition 
so todo. Each party to these appeals is required to pay his 
own costs in this court; and it is So ordered. 


CAMBUSTON v. UNITED STATES. 


The District Court, in the exercise of its jurisdiction, under an act entitled “ An 
Act to ascertain and settle the private land claims in the State of California,’ 
approved March 8, 1857 (9 Stat. 681), rendered a decree Nov. 12, 1859, 
rejecting the claim of A. He died Jan. 22, 1869, and his executrix was, by 
an order of the court entered April 3, 1875, permitted to become the party 
claimant of the land. She thereupon moved for a new trial and the reversal 
of the decree. The motion was overruled; and, on the same day, an appeal 
was allowed her from the decree and from the order refusing a new trial. 
Held, 1. That the appeal from the decree was not taken in time. 2. That no 
appeal lies from the order refusing a new trial. 


Morion by the United States to dismiss an appeal from 
the District Court of the United States for the District of 
California. 

The facts are stated in the opinion of the court. 

The motion was submitted on printed arguments by the 
Solicitor. General for the United States, and by Mr. Hdmond 
L. Goold for the appellant. 
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Mr. CHIEF JusticE WAITE delivered the opinion of the 
court. 

This is an appeal from the District Court of, the United 
States for the District of California, in a proceeding under 
the “ Act to ascertain and settle the private land claims in 
the State of California,” passed March 3, 1851. 9 Stat. 631. 
The case was here at the December Term, 1857, when a former 
decree of the District Court was reversed, and the cause sent 
back for further hearing. United States v. Cambuston, 20 How. 
59. The mandate was filed in the court below, May 5, 1859, 
and the further hearing resulted in a decree, Nov. 12, 1859, 
rejecting the claim. The court adjourned for the term on the 
first Monday in December, 1859, previous to which time no 
motion for a new trial or petition for rehearing had been filed. 

On the 24th of February, 1860, Lansing B. Mizner, as ‘* a 
party in interest,” filed with the clerk of the court a petition 
for rehearing. What his interest actually was nowhere appears 
_ in the record. A copy of this petition was served on the dis- 
trict attorney of the United States the same day the original 
was filed in the clerk’s office; and, March 13, 1860, the district 


attorney and the attorney for the claimant entered into the 
following stipulation : — 


“It is hereby stipulated that Tully R. Wise, acting United 
States district attorney, waived written notice to him of a motion 
to be made for a new trial during the term of the United States 
District Court, ending the first Monday in December last, and that 
he considered a verbal notice of intention to move as sufficient to 
him, and then given to him, the said Wise. It is further stipulated, 
that, if the said Henry Cambuston now has the right to have the 
said motion heard, it shall not be prejudiced by delay until the 
return of the Hon. Ogden Hoffman.” 


Nothing further was done until April 2, 1875, when the 
widow of Cambuston — he having died Jan. 22, 1869 — appeared 
in court and asked to “be permitted to become the party 
claimant of the land,” as executrix of the will of her deceased 
husband, which had been admitted to probate May 3, 1869. 
An order to this effect was made April 3, 1875, and on the 
same day the claimant asked that a new trial be granted, and 
that the decree rejecting the claim might be reversed. The 
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parties thereupon appeared, and, after hearing, the court denied 
the motion. On the same day, April 3, 1875, this appeal was 
allowed, both from the final decree and the order refusing a 
new trial. The United States now move to dismiss the appeal, 
because taken too late. 

The statute in force when the decree was rendered provided 
that writs of error and appeals should not be brought to this 
court except within five years after passing or rendering the 
decree or judgment complained of. 1 Stat. 85, sect. 22. As 
this decree was rendered Nov. 12, 1859, and the appeal not 
taken until April 3, 1875, it is clear that the motion to dismiss 
should be granted, unless the petition for rehearing or motion 
for a-new trial suspended the operation of this statute. 

In Brockett v. Brockett, 2 How. 238, it was held that a peti- 
tion for rehearing filed during the term, and actually enter- 
tained by the court, suspended the operation of a decree in 
equity until the petition was disposed of. Neither the petition 
for a rehearing nor the motion for a new trial in this case was 
filed, or the attention of the court in any manner called to 
such a proceeding, during the term at which the decree was 
rendered. The proceeding before the District Court was statu- 
tory, and not at common law or in equity. It was, however, a 
suit, and must be governed by the rules of law applicable to 
that class of judicial proceedings. Consequently, when the 
term closed at which the decree was rendered, the parties 
were out of court, and the jurisdiction ended so far as that 
court was concerned, no steps having been taken to keep it 
alive. The decree was then in full force and operative for all 
purposes. 

According to the practice in suits at common law and in 
equity, no step has since been taken which can have the effect 
of suspending the decree for the purpose of an appeal. By 
sect. 726 of the Revised Statutes, the courts of the United 
States are empowered to grant new trials in cases where there 
has been a trial by jury, for reasons for which new trials have 
usually been granted in the courts of law; and by sect. 987, 
when a Circuit Court enters judgment in a civil action, either 
upon a verdict or on a finding of the court upon the facts, 
execution may, on motion of either party, at the discretion of 
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the court, and on such conditions for the security of the adverse 
party as it may judge proper, be stayed forty-two days from 
the time of entering judgment, to give time to file in the 
clerk’s office of the court a petition for a new trial. If such 
petition is filed within such term of forty-two days, with a 
certificate thereon of any judge of the court that he allows it 
to be filed, execution shall, of course, be further stayed until 
the next session of the court. From this legislation it is 
apparent that it was not the policy of Congress to suspend the 
operation of a judgment so as to allow an application for a 
new trial in any case beyond a period of forty-two days from 
the time of its rendition. Here judgment was rendered Noy. 12, 
1859, and the petition for rehearing was not filed until. one 
hundred and twenty-five days thereafter. The stipulation 
between counsel, under date of March 13, 1860, was not that 
a motion for new trial had been filed, but that notice of an 
intention to make such a motion had been given; and that, if 
a hearing could then be had, it should not be prejudiced by 
further delay until the return of the district judge. This 
application seems never to have been brought to the attention 
of the court. It is unnecessary to decide whether such a 
motion can be filed after the term has closed, if no application 
is made during the term for stay of execution under the statute 
or for an extension of time to prepare the motion. 

In suits in equity the practice is even more strict. Equity 
rule 88 provides that, in cases where an appeal lies to this 
court, no rehearing shall be granted after the term at which 
the final decree shall have been entered and recorded. 

We are clearly of the opinion, therefore, that the appeal 
from the decree of Nov. 12, 1859, was not taken in time, and 
as no appeal lies from the order refusing the new trial, — Warner 
v. Norton et al., 20 How. 448, — it follows that the motion to 
dismiss must be granted; and it is So ordered. 
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BECKWITH v. TALBOT. 


1. It is not an absolute rule that collateral papers, made by a party, which are 
adduced in evidence against him to supply the want of his signature to 
a written agreement, required by the Statute of Frauds to be “ subscribed 
by the party chargeable therewith,” should, on their face, and without the 
aid of parol proof, sufficiently demonstrate their reference to such agree- 
ment. 


2. If the interest and cause of action of the promisees under an agreement be 
several, each may maintain an action against the promisor. 


Error to the Supreme Court of the Territory of Colorado. 
The facts are stated in the opinion of the court. 

Mr. William H. Phillips for the plaintiff in error. 

No counsel appeared for the defendant in error. 


Mr. JUSTICE BRADLEY delivered the opinion of the court. 

This was an action brought by Talbot against George C. 
Beckwith in the District Court of Colorado for the County of 
Fremont, to recover damages for the breach of a contract al- 
leged to have been made on the Tth of October, 1870, between 
the plaintiff and two others on the one part, and the defendant 
on the other, whereby they were to herd and care for a large 
herd of cattle for the defendant, from that time until the fifth 
day of December, 1872, for which he was to give them one-half 
of what the cattle and their increase should then bring over, 
$36,681.60; that is, to each one-third of such half. The dec- 
laration alleged that the plaintiff and the two persons who 
entered into the contract together with him (who were the 
sons of the defendant) performed their part of it, but that the 
defendant refused to sell the cattle, or to pay the plaintiff his 
share of their value above the said sum. 

On the trial, two defences were relied on which are made 
the subject of assignments of error here: First, that the alleged 
contract was void by the Statute of Frauds, because, though not 
to be performed within a year, it was not in writing signed by 
the defendant ; secondly, that it was a joint contract on which 
the plaintiff could not maintain a separate action. 

The territorial Statute of Frauds declares that “ every agree- 


ment which by its terms is not to be performed within a year, 
VOL. V. 19 
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unless some note or memorandum thereof be in writing and 
subscribed by the party chargeable therewith, shall be void.” 
The verbal difference between this statute and that of Charles II. 
is not material in this case. 

It appeared on the trial that the agreement made by the 
parties was committed to writing at the defendant’s instance, 
and was in the following words, to wit : — 


“Wert Mountain VALLEY, Oct. 7, 1870. 

“ This is to certify that the undersigned have taken two thousand 
two hundred and five head of cattle, valued at $36,681.60 on shares 
from George C. Beckwith; time to expire on the fifth day of De- 
cember, 1872; then George C. Beckwith to sell the cattle and retain 
the amount the cattle are valued at above. Of the amount the cat- 
tle sell at over and above the said valuation, George C. Beckwith 
to retain one half, and the other half to be equally divided between 
C. W. Talbot, and Elton T. Beckwith, and Edwin F. Beckwith. 

(Signed) “C. W. Tarzor. 
“Exton T. Beckwirs. 
“Epwin F. Beckwirtna.” 


This agreement was signed by the plaintiff and the two 
young Beckwiths, but was not signed by the defendant. It 
was delivered to him, however, and was kept by him until he 
produced and proved it on the trial. It was conceded by both 
parties that this was the agreement under which the services 
of the plaintiff were performed. 

Two letters written by the defendant to the plaintiff on the 
subject-matter of the contract, and whilst he had the said agree- 
ment in his possession, and whilst it was being executed by the 
plaintiff, namely, one on the 21st of September, 1872, and the 
other on the 10th of November, 1872, were also produced in 
evidence; from which the following are extracts : — 


“ Denver, Sept. 21, 1872. 

“Mr. Tarsot, Sir, —On my arrival from the mountains, I re- 
ceived your letter. As I have wrote you before, every day I see 
parties here that is offering their cattle very low. . . . I have used 
every exertion for the last three months to sell... . 

“You suggest giving you a part of the cattle. That is entirely 
outside of the agreement. Also, where would be the interest on 
the amount put in the cattle coming from? And also Elton and 
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Edwin would be glad to do the same; but at that rate I would not 
get my money back I put into the cattle. 

“The cattle must be sold and settled up according to the agree- 
ment. I will do every thing I can to sell at the best advantage, 
. and you shall have every chance to get a purchaser for the cattle so 
as to make the most out of them... . 

“You shall have no chance to complain in my keeping up to the 
agreement, as I shall strictly, although I have heard you have made 
complaints to parties, which I think is very unfair, and the parties 
you told so said so too. . . 

“ Yours respectfully, GrorcE C. Beckwitu.” 


“ DenvER, Nov. 10, 1872. 
“Mr. Tarsot, Str,— At first I thought it useless to answer 
your letter, as I am bound by the agreement to sell the cattle in a 
-very short time. . . I notified you to get a purchaser for the cattle 
months ago; and what have I received from you in return and for 
my pay? I must say I have never been treated so meanly by a 
man in my life. My rights was to sell the cattle. Does the agree- 
ment say that I was to say any thing to you or any one else ? 
“But what next? You quarrelled with me because I would not 
break the agreement and give you the cattle to sell at figures less 
than I had kept them in Denver for sale. Now, I have been offered 
$31,000 for the cattle. I have written to Edwin, and he will state 
to you what I wrote him to say to you. 
“ Yours, in haste, Grorce C. Beckwiru.” 


We agree with the Supreme Court of Colorado that, in the 
face of this evidence, produced by the defendant himself, he 
cannot deny the validity of the agreement. His letters are a 
clear recognition of it. In them he refers to “ the agreement ” 
again and again. He declares his intention to adhere to it, 
and to hold the plaintiff to it. What agreement could he pos- 
sibly refer to but the only one which, so far as appears, was 
ever made: the one which he took into his possession, and then 
had in his possession; the one under which it was conceded the 
parties were then acting? The defendant, being examined as 
a witness on his own behalf, and testifying with regard to the 
contract between the parties, said, “* The matter was all talked 
over, and, I thought, understood. I said to my son Elton, ‘ You 
understand the matter. Will you take a pen and paper and 
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write the contract?’ He wrote it. Talbot read it and signed 
it, and then my sons signed it.” On cross-examination, he said, 
* The contract was delivered to me after it was signed, and has 
remained in my possession ever since until this trial.” 

It is undoubtedly a general rule that collateral papers, ad- - 
duced to supply the defect of signature of a written agreement 
under the Statute of Frauds, should on their face sufficiently 
demonstrate their reference to such agreement without the aid 
of parol proof. But the rule is not absolute. Johnson v. Dodg- 
son, 2 Mee. & W. 653; Salmon Falls Co. v. Goddard, 14 How. 
446. There may be cases in which it would be a violation of 
reason and common sense to ignore a reference which derives 
its significance from such proof. If there is ground for any 
doubt in the matter, the general rule should be enforced. But 
where there is no ground for doubt, its enforcement would aid, 
instead of discouraging, fraud. Suppose an agreement be made 
out and signed by one of the parties, the other being absent. 
On the following day, the:latter writes to the party who signed 
it as follows: *“* My son informs me that you yesterday execu- 
ted our proposed agreement, as prepared by J.S. I write this 
to let you know that I recognize and adopt it.” Would not 
this be a sufficient recognition, especially if the parties should 
act under the agreement? And yet parol proof would be re- 
quired to show what agreement was meant. The present case 
is as strong as that would be. In our judgment, the defendant, 
unless he could show the existence of some other agreement, 
was estopped from denying that the agreement referred to by 
him in his letters was that which he induced the plaintiff to 
sign, and which he put in his pocket and kept, and sought to 
enforce against the plaintiff for two whole years. 

On this point, therefore, we are clearly of opinion that no 
error was committed by the court below. 

The allegation that the plaintiff was interested jointly with 
the defendant’s two sons, and, therefore, could not maintain a 
separate action for his equal share of the profits, is equally unten- 
able. Their interests were separate. They were all employed 
and hired by the defendant to herd his cattle. The evidence 
shows that each supported himself, found his own assistance, 
and paid his own expenses. Each was to have as his compen- 
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sation one-third of half the increased value of the cattle at the 
end of the employment. Neither was interested in the com- 
pensation due to the other. Sergeant Williams, in his note to 
Eccleston v. Clipsham, 1 Saund. 154, says, “ Though a man 
covenant with two or more jointly, yet if the interest and cause 
of action of the covenants be several and not joint, the covenant 
shall be taken to be several, and each of the covenantees may 
bring an action for his particular damage, notwithstanding the 
words of the covenant are joint.” In the present case, the cause 
of action was the service performed under the contract; and 
each performed his own distinct service, and was entitled to dis- 
tinct and separate compensation therefor. The case is precisely 
within the category stated by the learned annotator. It is very 
similar also to that of Servante and Others v. James, 10 B. & C. 
410, where the master of a vessel covenanted with the several 
part-owners to pay to them severally in certain proportions the 
moneys which he should receive from the government for carry- 
ing the mails; and it was held that the covenant inured to them 
severally and not jointly, because their interests were several. 
The case is also quite similar to that of an engagement with 
seamen for a whaling voyage, where each is to receive for his 
compensation a certain percentage of the profits of the voyage. 
Though they work together and in co-operation, they do not 
become partners, nor does either acquire any interest in the 
compensation of the others. The interest of each is separate. 

In the present case, the material fact is that the plaintiff and 
his associates were employés, and not proprietors. They were 
in the service of the defendant, and employed in and about his 
property and business, and not their own. Hence they were 
not partners, either with each other or with him. They were 
not liable for any losses. The entire responsibility for these 
was on him. They were only interested in the losses as they 
might affect the amount of their ultimate compensation. 

These considerations dispose of another point made by the 
plaintiff in error, though not distinctly assigned for error; 
namely, that the contract created a partnership between the 
defendant and the other parties to it. No such result was in- 
tended, nor does it follow from any fair construction of the 
contract. There was no community of interest in the capital 
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employed, nor in the profits and losses. The cattle remained 
the entire property of the defendant. If the whole herd had 
perished by distemper, it would have been his loss alone, and 
the other parties would only have been interested in the loss 
of compensation for their services. 

Judgment affirmed. 


PEARSON v. YEWDALL. 


1. Where a writ of error is defective in the statement of the parties thereto, the 
right to amend is not absolute, under sect. 1005, Rev. Stat.; but the court, 
in its discretion, may allow the requisite amendment to be made upon such 
terms as it may deem just. 

2. As both parties severally claim compensation for land taken by the city of 
Philadelphia for public use, the city, the only adverse party to them in the 
proceedings below, is an indispensable party to the writ. 

8. The court declines to allow an amendment making the city such party, inas- 
much as the questions made by the assignment of error have been settled by 
repeated decisions, and are no longer open to discussion here. 

4. The seventh amendment to the Constitution, touching the right of trial by 
jury, applies only to the courts of the United States. 

5. The act of the General Assembly of the State of Pennsylvania, entitled “ An 
Act relating to roads, highways, and bridges,” approved July 13, 1836, makes 
ample provision for judicial inquiry in the matters therein mentioned, and 
is due process of law, within the meaning of the Federal Constitution. 


MorTION by the defendant to dismiss the writ of error to the 
Supreme Court of Pennsylvania, and by the plaintiff to amend 
the writ, by making the city of Philadelphia a party thereto. 

The facts are stated in the opinion of the court. 

The motions were argued by Mr. F. Carroll Brewster for the 
plaintiff in error, and by Mr. William W. Wiltbank for the 
defendant in error. 


Mr. CHIEF JUSTICE WAITE delivered the opinion of the 
court. 

It having been suggested to us at the last term that the city 
of Philadelphia was a party to this cause in the court below, 
and adverse in interest to the plaintiffs in error, leave was 
granted the defendants in error to move to dismiss this suit, 
because the city is not named in the writ; and for the city to 
appear by counsel, to be heard in support of the motion. That 
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motion has now been made; and the plaintiffs in error, while 
resisting it, ask leave, under sect. 1005 Rev. Stat., to amend 
their writ by naming the city as a defendant, in case it shall 
appear to be necessary. 

The city councils, by ordinance, ordered that Paschall Street 
should be opened to public use. Thereupon the present de- 
fendants in error, owning property which would be taken by 
the opening, petitioned the Court of Quarter Sessions, conform- 
ably to the act of the General Assembly of Pennsylvania regu- 
lating such proceedings, to appoint proper persons to view the 
premises and assess their damages. In accordance with this 
petition, the court appointed a jury of six men to view the 
premises, and assess the damages which had been sustained. 
Notice of their appointment and of the time and place they 
would meet to perform their duties was served upon all the 
owners of property through which the street would run. Avail- 
ing themselves of this notice, the plaintiffs in error appeared 
among others and presented their claims. 

Notice of the meeting was also served, in accordance with the 
further provisions of the statute, upon the law department of 
the city; and the solicitor, who was charged by law with the 
duty of representing and protecting the interests of the city in 
all such matters, appeared before the jury in his official capacity. 
The viewers, after a hearing, made a report to the court of 
their allowances to the several claimants. The plaintiffs in 
error excepted to the report, for the reason, among others, that 
the amount awarded to them was too small; and the city also 
excepted, because it was too large. The Court of Quarter 
Sessions overruled the exceptions of both parties, and confirmed 
the report. The plaintiffs in error then appealed to the 
Supreme Court; and the report being there again confirmed, 
they now seek to bring the case here for review upon this writ. 

There can be no doubt but that the city is an indispensable 
party to this suit. The viewers were appointed at the instance 
of the defendants in error; but they were appointed in a pro- 
ceeding by the city, in its nature adverse to all the property 
owners affected, for an appropriation of private property to 
public use. It nowhere appears that the interests of the 
plaintiffs in error are adverse to those of the defendants in 
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error. They were both property owners, and both seeking 
compensation for their property before it should be opened to 
the use of the public. The city alone represented the public, 
and was, therefore, the only party to the proceeding adverse to 
the claimants. Under such circumstances, we cannot properly 
review the judgment below in its absence. 

The question now arises, whether the plaintiffs in error shall 
have leave to amend. Sect. 1005 of the Revised Statutes 
authorizes this court in its discretion, and upon such terms as it 
may deem just, to allow an amendment of a writ of error when 
the statement of the parties thereto is defective. The right of 
a party to amend is not absolute, but it is to be granted by the 
court in its discretion. Whether it should be granted in a par- 
ticular case must depend upon the attending circumstances. 

In this case, we think the amendment ought not to be al- 
lowed. We have looked carefully through the record, and can- 
not find that any question is presented which has not been 
many times decided. We have held over and over again 
that art. 7 of the amendments to the Constitution of the 
United States relating to trials by jury applies only to the 
courts of the United States, Edwards v. Elliott, 21 Wall. 557 ; 
and in the act of the General Assembly of Pennsylvania, now 
under consideration, ample provision is made for an inquiry as 
to damages before a competent court, and for a review of the 
proceedings of the court of original jurisdiction, upon appeal 
to the highest court of the State. This is due process of law, 
within the meaning of that term as used in the Federal Con- 
stitution. To grant the amendment would, in our opinion, lead 
only to unnecessary delay and expense. 

Writ dismissed. 
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TRANSPORTATION LINE v. HOPE. 


1. The testimony of experts is admissible in determining an issue involving a 
question of nautical skill. 

2. Although a transportation company, engaged in towing a barge from one point 
to another, does not occupy the position of a common carrier, nor have that 
exclusive control of her which that relation would imply, it does have con- 
trol of her to such extent as is necessary to enable it to fulfil its contract, 
and is, therefore, bound to exercise such degree of diligence and care as a 
skilful performance of the stipulated service requires. 

8. A mere expression of opinion Ly a judge upon a question of fact is not a 
ground of error. 

4. The action of the court below, in refusing to charge the jury as requested 
by the defendant, and the charge as given, considered, and held not to be 
erroneous. 


ERROR to the Circuit Court of the United States for the 
Eastern District of Pennsylvania. 

This was an action on the case by Hope, the plaintiff below, 
to recover damages for the loss of the canal barge or vessel 
“ Mary E. Loughney,” her cargo, and for freight thereon. The 
plaintiff alleges, in substance, that he delivered the barge, 
valued at $3,000, to the defendant, to be towed, for a certain 
sum to be paid therefor, from Jersey City to New Haven; 
and that, by reason of gross and culpable negligence, and the 
want of ordinary care and skill of the defendant in towing 
and conducting the barge, she became totally lost. The de- 
fendant pleaded the general issue. The jury found for the 
plaintiff for $2,125.30; and, judgment having been rendered 
thereon, the defendant brought the case here. 

The remaining facts, the charge as given and that refused, 
as well as the assignment of errors, are set forth in the opinion 
of the court. 


Mr. J. C. Gray for the plaintiff in error. 
No counsel appeared for the defendant in error. 


Mr. Justice Hunt delivered the opinion of the court. 

Hope, the plaintiff in the Circuit Court, sought to recover 
damages for the loss of his barge, which the defendants under- 
took to tow from Jersey City to New Haven, through Long 
Island Sound. 

The barge was lost before reaching her destination; and 
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the jury to which the case was submitted found a verdict for 
the plaintiff for $2,125.30 damages. This was based upon the 
theory of the negligence of the defendants in the performance 
of their duty. 

With the general question of negligence we have nothing to 
do. The finding of the jury is conclusive upon that subject. 
It is only the specific allegations of error in the rulings or 
charges of the judge at the trial that we are called upon to 
consider. 

These allegations are as follows: It is said that the court 
erred, first, in overruling the objection of defendant’s counsel 
to the following question, asked of Patrick McCarty, a witness, 
by the counsel for the plaintiff: ‘“ With your experience, would 
it be safe or prudent for a tug-boat on Chesapeake Bay, or any 
other wide water, to tug three boats abreast, with a high 
wind ?” 

The witness had testified that for many years he had been 
the captain of a tug-boat, and was familiar with the making 
up of tows; that he was a pilot, and had towed vessels on Long 
Island Sound, although he was not familiar with the Sound, but 
that he was familiar with the waters of the Chesapeake Bay. 

The witness was an expert, and was called and testified as 
such. His knowledge and experience fairly entitled him to 
that position. It is permitted to ask questions of a witness 
of this class which cannot be put to ordinary witnesses. It is 
not an objection, as is assumed, that he was asked a question 
involving the point to be decided by the jury. As an expert, 
he could properly aid the jury by such evidence, although it 
would not be competent to be given by an ordinary witness. 
It is upon subjects on which the jury are not as well able to 
judge for themselves as is the witness that an expert as such 
is expected to testify. Evidence of this character is often 
given upon subjects requiring medical knowledge and science, 
but it is by no means limited to that class of cases. It is com- 
petent upon the question of the value of land, Clark v. Baird, 
9 N. Y. 183; Bearss v. Copely, 10 id. 93; or as to the value of 
a particular breed of horses, Harris v. Panama Railroad Co., 
36 N. Y. Superior Ct. 373; or upon the value of the profes- 
sional services of a lawyer, Jackson v. New York Central Rail- 
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road Co., 2 Thomp. & C. (N. Y.) 653; or on the question of 
negligence in moving a vessel, Moore v. Westervelt, 9 Bosw. 
(N. Y.) 558; or on the necessity of a jettison, Price v. Harts- 
horn, 44 N. Y. 94. In Walsh v. Washington Marine Insurance 
Co., 32 id. 427, it was decided that the testimony of experi- 
enced navigators on questions involving nautical skill was admis- 
sible. The witness in that case was asked to what cause the 
loss of the vessel was attributable, which was the point to be 
decided by the jury. The court sustained the admission of the 
evidence, using this language: “ We entertain no doubt that 
those who are accustomed to the responsibility of command, 
and whose lives are spent on the ocean, are qualified as experts 
to prove the practical effect of cross-seas and heavy swells, 
shifting winds and sudden squalls.” The books give a great 
variety of cases in which evidence of this character is admis- 
sible, and we have no doubt of the competency of the evidence 
to which this objection is made. 

Second, The defendants requested the court to charge the 
jury “that the plaintiff's barge, the ‘ Mary E. Loughney,’ was 
within the possession and the exclusive care and control of her 
owner ; and the defendants, the Eastern Transportation Line, 
were not bailees of the boat, nor was the barge placed within 
their exclusive custody and control, and they were only liable 
for failure to use erdinary care and diligence.” 

To which the court answered: “ By the contract between 
the parties, the defendants undertook to tow the plaintiff's 
barge from Jersey City to New Haven. As a necessary inci- 
dent of this engagement, the defendants were entitled and 
were bound to assume supreme control and direction of the 
plaintiff's boat, and of the persons in charge of her, so far as 
was necessary to enable them to fulfil their engagement, and 
they were bound to exercise such degree of diligence and care 
as a prudent and skilful performance of the service for which 
they stipulated would require.” 

The answer of the court properly defined the position of the 
parties. While it was very well to ask a charge that the 
transporter of the boat was not a bailee, and perhaps that 
the boat was not within his exclusive control, and that only 
ordinary care and diligence were required on his part, it was 
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quite incorrect to ask a charge that the boat was within the 
possession and the exclusive care and control of her owner. 

The transportation company did not occupy the position of 
a common carrier, and did not have that exclusive control of 
the barge which that relation would imply. It did not employ 
or pay the master and the men in charge of her, nor did it 
exercise that internal control of her cargo, its storage, its pro- 
tection, and the like, which belonged to a bailee, and it was 
not bound to the extraordinary duties and liabilities of a com- 
mon carrier. Alexander v. Greene, 3 Hill (N. Y.), 9. 

It is, however, impossible to admit the proposition that the 
barge remained in the exclusive possession, care, and control 
of her owner; that is, that the transporter had not and could 
not take any, the slightest, care of her, and was not permitted 
to exercise the slightest control over her, and had no possession 
of her of any sort or character. 

She could not be towed except by being taken in charge by 
the tug; that is, under its care and control and management. 
When the master of a tug undertakes to transport a barge, he 
must apply the means for that purpose. He must furnish 
motive power not only, but he must direct her location, whether 
on the port or the starboard side, whether she shall be the 
inside boat or the outside one, when and how she shall be 
lashed to other boats, with what fastenings she shall be secured 
as she is dragged through the water, whether she shall go fast 
or slow, when, if at all, she shall drop astern, when she shall 
go to harbor, how long remain there, and what shall be her 
course of navigation. These tows consist at times of thirty 
or forty boats; and they must all be under one head, and 
subject to one judgment, which is that of the transporter. 
Whether this judgment was carefully and skilfully exercised 
in this case formed the question which was passed upon by 
the jury. It is extremely inaccurate to say that one who does, 
and who must do, all these things is not while doing them in 
the exercise of the slightest possession or care or control over 
such vessel. The charge of the judge, on the contrary, that 
the transporter had the supreme control of the barge, so far 
as it was necessary to enable it to fulfil its contract to tow the 
barge, was correct. 
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If a request to charge contains one unsound proposition, it 
is not error to refuse to make the charge, although it con- 
tains many sound propositions. Beaver v. Taylor et al., 98 
U. S. 46. 

Third, The two objections following may be considered to- 
gether. They are as follows: — 

1. The court below erred, it is said, in allowing the follow- 
ing request to charge of plaintiff below: “If the plaintiff was 
placed in peril by the negligence of the master of defendant’s 
tug, and jumped from his boat, reasonably supposing it was 
going to sink, the plaintiff may recover in this action, although 
the fact of plaintiff's leaving his boat increased its peril.” 
This was allowed and given by the court. 

2. The court below erred in its answer to the sixth request 
of the defendant below. 

The request was: “If the jury believe that the conduct of 
the plaintiff was such as to leave his boat for any time without 
being under the care or control of any one, the result of which 
was to contribute to her loss, then the jury should find for the 
defendants.” 

The court answered: “ As an abstract proposition, this is 
true. But if the plaintiff's boat was left in the condition 
stated, under circumstances which involved imminent peril to 
the lives of those who remained on board of her, or warranted 
a reasonable apprehension of such peril, they were justified in 
abandoning her, and by so doing were not guilty of contribu- 
tory negligence.” 

The boat of the plaintiff was in danger of sinking; he be- 
lieved the danger to be imminent, and to save his own life 
jumped from his boat to the tug, leaving his boat without the 
eare or control of any one on board of his boat. 

The counsel for the transportation company does not seri- 
ously argue that the plaintiff was bound to remain on his boat 
when it was probable that she would immediately sink, or that 
a reasonable apprehension of imminent peril to his own life 
did not justify his abandonment so as to avoid the charge of 
contributory negligence. He argues that the peril was not 
imminent in fact, and again that the peril was due to the 
plaintiff's previous misconduct or negligence, and that there 














802 TRANSPORTATION Line v. Hope. [Sup. Ct. 


is a failure to define the connection between the peril and any 
previous negligence. 

None of these points are embraced within the requests made 
or the charge given. There was evidence to sustain the plain- 
tiff’s theory of imminent peril, and the judge submitted to the 
jury the reasonableness of his apprehension. The previous 
negligence of the party, if any, its connection with the peril, 
and the law upon that subject, are not alluded to either in the 
requests we are considering or in the answer given to them. 
The charges are fairly as well as correctly given in response to 
the requests made. If the defendant desired additional or 
more specific instructions, he should have asked for them. 

The last objection is, that the judge charged the jury as 
follows, viz.: ‘If you conclude, after careful consideration of 
all the evidence, after the instructions we have given you, that 
the plaintiff is entitled to recover, you will find a verdict in 
his favor for the value of the barge, as it has been shown by 
the proofs, and for the net amount of the freights; that is, I 
believe, $1,800, as shown, aside from the testimony of the 
plaintiff himself, to have been the value of the barge at the 
time, and $90, the net amount of the freight, so that these two 
amounts are the sums which the plaintiff is entitled to recover, 
if you are satisfied that he is to recover at all.” 

This objection is not a serious one. 1. It may be doubted 
whether the judge undertakes to interfere with the province 
of the jury by charging them that the value of the vessel was 
$1,800, and that of the freight $90, as is assumed in the argu- 
ment. He simply expresses his belief or his opinion that such 
is the value proven. He says, “ That is, I believe, $1,800, as 
shown, aside from the testimony of the plaintiff himself.” So 
when he adds, * These two sums are the amounts which the 
plaintiff is entitled to recover, if you are satisfied that he is 
entitled to recover at all,” it isa part of the same expression 
of opinion. An expression of an opinion simply by a judge 
upon a question of fact is not a ground of error. Durkee v. 
Marshal, 7 Wend. (N. Y.) 312; Dow v. Rush, 28 Barb. (N. Y.) 
157; Powell v. Jones, id. 24. 

2. When the attention of the judge was called to the matter 
by the defendant’s exception, the record adds these words : 
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“ The judge did not undertake to fix the value of the barge, 
but merely referred to the proof relating to it, and said the 
jury would be justified in finding accordingly.” There could 
be no misunderstanding by the jury after this explanation. 

8. If there was an error in this respect, it was quite harmless. 
It fixed for the jury, upon the assumption claimed, the sum 
required by the testimony to be found. There was no con- 
flicting evidence on the subject. There are no circumstances 
which would justify any finding for a less sum than that indi- 
cated by the judge. It was the absolute duty of the jury, 
upon the evidence, to find not less than that named sum if 
they found for the plaintiff, and a different verdict might have 
been set aside as against the evidence. A verdict, under these 
circumstances, will not be disturbed by an error of this char- 
acter. Corning v. Troy Iron and Nail Factory, 44 N. Y. 577. 

Upon the whole case, we are of the opinion that the record 
shows no error. Judgment affirmed. 





OULD v. WASHINGTON HOSPITAL FOR FOUNDLINGS. 


1. A., by his last will and testament, admitted to probate June 22, 1864, devised 
certain lots of ground in the District of Columbia to two trustees, ‘ and the 
survivor of them, and the heirs, executors, administrators, and assigns of 
such survivor, in trust, nevertheless, and to and for and upon the uses, 
intents, and purposes following, that is to say: In trust to hold the said 
lots of ground, with the appurtenances, as and for a site for the erection of 
a hospital for foundlings, to be built and erected by any associatior society, 
or institution that may hereafter be incorporated by an act of Congress as 
and for such hospital, and upon such incorporation, upon further trust to 
grant and convey the said lots of ground and trust estate to the corporation 
or institution so incorporated for said purpose of the erection of a hospital, 
which conveyance shall be absolute and in fee. Provided, nevertheless, that 
such corporation shall be approved by my said trustees, or the survivor of 
them, or their successors in the trust; and, if not so approved, then upon 
further trust to hold the said lots and trust estate for the same purpose, 
until a corporation shall be so created by act of Congress which shall meet 
the approval of the said trustees or the survivor or successors of them, to 
whom full discretion is given in this behalf, and, upon such approval, in 

_ trust to convey as aforesaid; and I recommend to my said trustees to select 
an institution which shall not be under the control of any one religious sect 
or persuasion; and, until such conveyance, I direct the taxes, charges, and 
assessments, and all necessary expenses of, for, and upon said lots, and every 
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one of them, to be paid by my executors, as they shall from time to time 
accrue and become due and payable, out of the residue of my estate.” The 
Washington Hospital for Foundlings was incorporated by an act of Con- 
gress, approved April 22, 1870 (16 Stat. 92); and, on the 4th of April, 1872, 
the trustees under the will conveyed said lots to that corporation in fee. 
Held, 1. That the devise is not invalid for uncertainty, or because it 
creates a perpetuity. 2. That the provision touching a conveyance by 
the trustees whenever Congress should create a corporation for found- 
lings which they approved was only a conditional limitation of the estate 
vested in them. 3. That the duty with which they were charged was an 
executory trust, and their conveyance was necessary to and did pass the 
title. . 

2. The statute of 43 Eliz., c. 4, was purely remedial and ancillary. It was never 
in force in the District of Columbia; and the validity of charitable endow- 
ments, and the jurisdiction of courts of equity over them, does not depend 
upon it. 

3. The doctrine of charitable uses and trusts discussed, and the authorities bear- 
ing upon it cited and approved. 


ERROR to the Supreme Court of the District of Columbia. 

This is an action of ejectment by the plaintiffs in error, who 
were plaintiffs below, to recover fourteen lots of ground, being 
part of square numbered two hundred and seven in the city of 
Washington. The defendant pleaded not guilty. The case 
was tried upon the following agreed statement of facts : — 

The defendant, the Washington Hospital for Foundlings, 
admits, — 

First, That Joshua Peirce, late of the District of Columbia, 
died on the eleventh day of April, 1869. 

Second, That he died seised of the real estate set forth and 
described in the plaintiffs’ declaration. 

Third, That the plaintiffs, Elizabeth C. Ould, Elizabeth C. 
Beardsley, Samuel Simonton, Abner P. Simonton, David S. 
Simonton, John E. Simonton, Hannah P. Jackson, Eliza F. 
Tibbetts, Abner C. P. Shoemaker, and Peirce Shoemaker, are 
the heirs-at-law, and the only heirs-at-law, of said Peirce. 

The plaintiffs admit, — 

First, That said Peirce, on the fifteenth day of October, 
1867, duly executed his last will and testament, commencing 
as follows : — 

“T, Joshua Peirce, of the county of Washington, in the District 


of Columbia, do make this my last will and testament in manner 
and form following.” 
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That following this is a revocation of other wills, then a 
provision for the payment of debts, then several specific devises, 
and then the fourteenth item, in the following words: — 


“ Fourteenth, I give, devise, and bequeath all those fourteen cer- 
tain lots or pieces of ground, part of square numbered two hundred 
and seven, situate between R and § Streets north and Fourteenth 
and Fifteenth Streets west, in the said city of Washington, in the 
District of Columbia ; which lots are numbered from number twenty- 
four to number thirty-seven, inclusive, on a certain plan of subdivi- 
sion of the said square, registered and recorded in the surveyor’s 
office for the said city, in liber W F, folio 211, and are situate on 
the east side of the said Fifteenth Street, at the distance of one 
hundred and sixty feet northward from the north side of the said 
R Street north, containing together in front on the said Fifteenth 
Street west one hundred and thirty feet, and in depth eastward 
between parallel lines two hundred and ninety-four feet and a half 
inch, more or less, to Johnson Avenue (including in the said depth 
a twenty-feet-wide alley, laid out through the middle of the said 
lots), to my friends, William M. Shuster and William H. Clagett, 
both of the said city of Washington, and the survivor of them, and 
the heirs, executors, administrators, and assigns of such survivor, 
in trust, nevertheless, and to, for, and upon the uses, intents, and 
purposes following, that is to say: In trust to hold the said fourteen 
lots of ground with the appurtenances as and for a site for the erection 
of a hospital for foundlings, to be built and erected by any associa- 
tion, society, or institution that may hereafter be incorporated by 
an act of Congress as and for such hospital, and upon such incorpo- 
ration upon further trust to grant and convey the said lots of ground 
and trust-estate to the corporation or institution so incorporated for 
the said purpose of the erection of a hospital, which conveyance 
shall be absolute and in fee: Provided, nevertheless, that such 
corporation shall be approved by my said trustees, or the survivor 
of them, or their successors in the trust ; and, if not so approved, then 
upon further trust to hold the said lots and trust-estate for the same 
purpose, until a corporation shall be so created by act of Congress, 
which shall meet the approval of the said trustees, or the survivor 
or successors of them, to whom full discretion is given in this behalf; 
and, upon such approval, in trust to convey as aforesaid; and I 
recommend to my said trustees to select an institution which shall 
not be under the control of any one religious sect or persuasion ; 


and, until such conveyance, I direct the taxes, charges, and assess- 
VOL. V. 20 
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ments, and all necessary expenses of, for, and upon the said lots, 
and every one of them, to be paid by my executors, as they shall 
from time to time accrue and become due and payable, out of the 
residue of my estate.” 


That following this is a devise of the “rest, residue, and 
remainder” of the testator’s estate, “‘real and personal, in- 
cluding his estate called Linnaean Hill,” in trust to trustees 
for the use of the testator’s wife’s nephew in tail with a devise 
over. 

Second, That on the twenty-second day of June, 1869, the 
said will was duly proved and admitted to probate in the Or- 
phans’ Court of the District of Columbia. 

Third, That on the twenty-second day of April, 1870, 
Congress passed an “Act for incorporating a hospital for 
foundlings in the city of Washington,” 16 Stat. 92; and that 
on the fourth day of April, 1872, said Shuster and Clagett, 
trustees, conveyed the property described in the declaration 
and the above fourteenth item of the will to the defend- 
ant, so incorporated in conformity with the directions of the 
testator. 

The court below found for the defendant, whereupon the 
plaintiffs brought the case here. 

Mr. Benjamin F. Butler and Mr. O. D. Barrett, for the 
plaintiffs in error. 

The devise was not an immediate gift to a charity, but an 
executory devise for charitable purposes. 3 Greenl. Cruise on 
Real Prop. 444, sects. 1, 2; 2 Redfield on Wills, c. 2, sect. 17; 
Williams on Real Prop. 290, 291; Powell on Devises, 250, 287 ; 
Nightingale v. Burrell, 15 Pick. (Mass.) 104. 

It is therefore governed by the same rules as to perpetuities 
as are executory devises for any other purpose, and is void, 
as at the death of the testator a possibility existed that it 
might not vest in the prescribed corporation within twenty- 
one years, or, at furthest, a life or lives in being and twenty- 
one years. 1 Jarman on Wills, 233; 2 Redfield on Wills, 
571, sect. 14; Williams on Real Prop. 294, 301; 3 Greenl. 
Cruise on Real Prop. 454, sect. 23; Everitt v. Everitt, 29 Barb. 
(N. Y.) 118; Stephens et al. v. Evans, Adm’z, 30 Ind. 51; 
Sears v. Russell, 8 Gray (Mass.), 98; Phelps v. Pond, 
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293 N. Y. 69; Sinnett v. Herbert, L. R. 7 Ch. 240; Barnes v. 
Barnes, 8 Cranch, 269; Brattle Square Church v. Grant, 
8 Gray (Mass.), 142; 4 Kent, Com. 267; 1 Jarman on Wills, 
921; 4 Cruise, Dig., tit. 32, c. 24, sect. 18; Mightingale v. 
Burrell, supra; Cadell v. Palmer, 1 Ho. of L. Cas. 372; 
2 Atkinson on Conveyancing (2d ed.), 264; Bacon v. Proctor, 
1 Turn. & R. 31; Mackworth v. Hinzman, 2 Keen, 659; Ker 
vy. Lord Dungannon, 1 Dr. & War. 509; Commissioners of 
Charitable Donations v. Baroness De Clifford, id. 245; Lewis 
on Perpetuities, 169; Duke of Norfolk v. Howard, 1 Vern. 
163; Welsh v. Foster, 12 Mass. 97. 

The devise is void on account of the uncertainty of its object. 
Baptist Association v. Hart’s Ex., 4 Wheat. 1; Coltman et al. 
vy. Moore et al., 1 McArthur, 197; Lingan v. Carroll, 3 Har. & 
M. (Md.) 333; Dashiell et al. v. The Attorney-General, 5 Har. 
& J. (Md.) 898; Dashiell v. The Attorney-General ex rel., 
6 id. 1; Wilderman v. Baltimore, 8 Md. 551; Board of Mis- 
sions of the Presbyterian Church v. White's Adm’rs, 4 Am. 
Law Reg. 531; Wheeler v. Smith et al., 9 How. 76. 

A foundling hospital is not a charity. Since the first foun- 
dation at Milan, in 787, such institutions have rapidly multi- 
plied in every part of Europe. The waste of human life which 
they have occasioned, and the injury they have done to public 
morals, render it probable that they will at no distant period 
be everywhere suppressed. The statistics of France show 
that they have produced frightful immorality and mortality, 
and that it is “not poverty, but luxury, which produces ex- 
posures.” In England, the entire system of the foundling 
hospital has been altered. Brande’s Dict., vol. i. 925. 


Mr. Walter S. Cox and Mr. James M. Johnston, contra. 


Mr. Justice SwAYNE delivered the opinion of the court. 

This case was submitted to the court below, upon an agreed 
statement of facts. 

The court found for the defendant, and gave judgment ac- 
cordingly. The plaintiffs thereupon sued out this writ of error. 
The questions presented for our consideration are questions of 


law arising upon the will of Joshua Pierce, deceased. The will 
declares : — 
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“I give, devise, and bequeath all those fourteen certain lots” 
(describing fully the premises in controversy) “to my friends, 
William M. Shuster and William H. Clagett, of the said city of 
Washington, and the survivor of them, and the heirs, executors, 
administrators, and assigns of such survivor, in trust, nevertheless, 
and to and for and upon the uses, intents, and purposes following, 
that is to say: Intrust to hold the said fourteen lots of ground, 
with the appurtenances, as and for a site for the erection of a hos- 
pital for foundlings, to be built and erected by any association, 
society, or institution that may hereafter be incorporated by an act 
of Congress as and for such hospital, and upon such incorporation, 
upon further trust to grant and convey the said lots of ground and 
trust-estate to the corporation or institution so incorporated for 
said purpose of the erection of a hospital, which conveyance shall 
be absolute and in fee: Provided, nevertheless, that such corpora- 
tion shall be approved by my said trustees, or the survivor of them, 
or their successors in the trust; and, if not so approved, then upon 
further trust to hold the said lots and trust-estate for the same pur- 
pose, until a corporation shall be so created by act of Congress 
which shall meet the approval of the said trustees or the survivor or 
successors of them, to whom full discretion is given in this behalf; 
and, upon such approval, in trust to convey as aforesaid; and I 
recommend to my said trustees to select an institution which 
shall not be under the control of any one religious sect or persua- 
sion; and, until such conveyance, I direct the taxes, charges, and 
assessments, and all necessary expenses of, for, and upon said lots, arid 
every one of them, to be paid by my executors, as they shall from 
time to time accrue and become due and payable, out of the resi- 
due of my estate.” 


The will was duly proved and admitted to probate in the 
proper court in the District of Columbia, on the 22d of June, 
1864. On the 22d of April, 1870, Congress passed “ An Act 
for incorporating a hospital for foundlings in the city of Wash- 
ington.” 16 Stat. 92. On the 4th of April, 1872, Shuster 
and Clagett, the trustees, conveyed the property to the defend- 
ant in error, the Washington Hospital for Foundlings, so incor- 
porated, pursuant to the directions of the will. 

The Statute of Wills of Maryland of 1798, which is still in 
force in the District of Columbia, provides that “ no will, testa- 
ment, or codicil shall be effectual to create any interest or per- 
petuity, or make any limitation or appoint to any uses not now 
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permitted by the Constitution or laws of the State.” 2 Kilty’s 
Laws of Md., ec. 101. 

Our attention has been called in this connection to nothing 
in the Constitution, and to nothing else in the laws of the State, 
as requiring consideration. No statute of mortmain or statute 
like that of 9 Geo. IT., c. 36, is an element in the. case. 

The statute of 43 Eliz., c. 4, was never in force in Mary- 
land. Dashiell v. Attorney-General, 5 Har. & J. (Md.) 392. 
It is not, therefore, operative in the District of Columbia. 

The opinion prevailed extensively in this country for a con- 
siderable period that the validity of charitable endowments and 
the jurisdiction of courts of equity in such cases depended upon 
that statute. These views were assailed with very great learn- 
ing and ability in 1833, by Mr. Justice Baldwin, in McGill v. 
Brown. Bright. (Pa.) 846. An eminent counsel of New York 
was the pioneer of the bar in 1835 in a like attack. His argu- 
ment in Burr’s Executors v. Smith, T Vt. 241, was elaborate and 
brilliant, and, as the authorities then were, exhaustive. He was 
followed in support of the same view, in 1844, by another coun- 
sel no less eminent, in Vidal v. Philadelphia, 2 How. 128. 
The publication, then recent, of the Reports of the British 
Records Commission enabled the latter gentleman to throw 
much additional and valuable light into the discussion. The 
argument was conclusive. 

In delivering the opinion of the court, Mr. Justice Story, 
referring to the doctrine thus combated, said, “ Whatever 
doubts might, therefore, properly be entertained upon the sub- 
ject when the case of the Trustees of the Philadelphia Baptist 
Association was before the court (1819), those doubts are 
entirely removed by the later and more satisfactory sources of 
information to which we have alluded.” 

The former idea was exploded, and has since nearly disap- 
peared from the jurisprudence of the country. 

Upon reading the statute carefully, one cannot but feel sur- 
prised that the doubts thus indicated ever existed. The statute 
is purely remedial and ancillary. It provided for a commission 
to examine into the abuses of charities already existing, and to 
correct such abuses. An appeal lay to the Lord Chancellor. 
The statute was silent as to the creation or inhibition of any 
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new charity, and it neither increased nor diminished the pre- 
existing jurisdiction in equity touching the subject. The ob- 
ject of the statute was to create a cheaper and a speedier 
remedy for existing abuses. The Morpeth Corporation, Duke 
on Charitable Uses, 242. In the course of time, the new rem- 
edy fell into entire disuse, and the control of the chancellor 
became again practically sole and exclusive. The power of 
the king as parens patric, acting through the chancellor, and 
the powers of the latter independently of the king, are subjects 
that need not here be considered. Fountain v. Ravennel, 17 
How. 379 ; 2 Story, Eq. Jur., sect. 1190. 

The learning developed in the three cases mentioned shows 
clearly that the law as to such uses, and the jurisdiction of 
the chancellor, and the extent to which it was exercised, 
before and after the enactment of the statute, were just the 
same. 

It is, therefore, quite immaterial in the present case whether 
the statute was or was not a part of the law of Maryland. The 
controversy must be determined upon the general principles of 
jurisprudence, and the presence or absence of the statute can- 
not affect the result. 

Two objections were urged upon our attention in the argu- 
ment at bar. 

1. That there is no specification of the foundlings to be pro- 
vided for, and that therefore the devise is void for uncer- 
tainty. 

In this connection, it was suggested by one of the learned 
counsel for the plaintiffs in error that a hospital for foundlings 
’ tends to evil, and ought not to be supported. 

2. That the devise is void because it creates a perpetuity. 

The Statute of Elizabeth, before referred to, names twenty- 
one distinct charities. They are — 

1. For relief of aged, impotent, and poor people. 2. For 
maintenance of sick and maimed soldiers. 3. Schools of learn- 
ing. 4. Free schools. 5. Scholars in universities. 6. Houses 
of correction. 7. For repair of bridges; 8, of ports and havens ; 
9, of causeways; 10, of churches; 11, of sea-banks ; 12, of 
highways. - 13. For education and preferment of orphans. 
14. For marriage of poor maids. 15. For support and help 
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of young tradesmen; 16, of handicraftsmen; 17, of persons 
decayed. 18. For redemption or relief of prisoners or cap- 
tives. 19. For ease and aid of poor inhabitants concerning 
payment of fifteens. 20. Setting out of soldiers; 21, and other 
taxes. 

Upon examining the early English statutes and the early 
decisions of the courts of law and equity, Mr. Justice Baldwin 
found forty-six specifications of pious and charitable uses recog- 
nized as within the protection of the law, in which were em- 
braced all that were enumerated in the statute of Elizabeth. 
McGill v. Brown, supra. It is deemed unnecessary to extend 
the enumeration beyond those already named. 

A charitable use, where neither law nor public policy forbids, 
may be applied to almost any thing that tends to promote the 
well-doing and well-being of social man. Perry on Trusts, sect. 
687. 

In the Girard Will Case, the leading counsel for the will thus 
defined charity : ‘‘ Whatever is given for the love of God, or 
the love of your neighbor, in the catholic and universal sense, 
—given from these motives and to these ends, free from the 
stain or taint of every consideration that is personal, private, or 
selfish.” Mr. Binney’s Argument, p. 41. 

The objection of uncertainty in this case as to the particular 
foundlings to be received is without force. The endowment 
of hospitals for the afflicted and destitute of particular classes, 
or without any specification of class, is one of the commonest 
forms of such uses. The hospital being incorporated, nothing 
beyond its designation as the donee is necessary. Who shall 
be received, with all other details of management, may well be 
committed to those to whom its administration is intrusted. 
This point is so clear, that discussion or the citation of authori- 
ties is unnecessary. Cases illustrating the subject in this view 
are largely referred to in Perry on Trusts, sect. 699, and in the 
note to sect. 1164, Story, Eq. Jur. See also id., sects. 1164,. 
1190, and notes. 

Hospitals for foundlings existed in the Roman Empire. They 
increased when Christianity triumphed. They exist in all 
countries of Europe, and they exist in this country. There 
are no beneficiaries more needing protection, care, and kind- 
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ness, none more blameless, and there are none who have 
stronger claims than these waifs, helpless and abandoned upon 
the sea of life. 

A perpetuity is a limitation of property which renders it 
inalienable beyond the period allowed by law. That period is 
a life or lives in being and twenty-one years more, with a frac- 
tion of a year added for the term of gestation, in cases of post- 
humous birth. 

In this case, the devise was in fee to two trustees and to the 
survivor of them. ‘They were directed to convey the premises 
to an eleemosynary corporation for foundlings, whenever Con- 
gress should create one which the trustees approved. If the 
will had been so drawn as itself to work the devolution of the 
title upon the happening of the event named, the clause would 
have been an executory devise. If the same thing had been 
provided for in a deed inter vivos, a springing use would have 
been involved ; and such use would have been executed by the 
transfer of the legal title, whenever that occurred. The testa- 
tor chose to reach the end+in view by the intervention of trus- 
tees, and directing them to convey at the proper time. This 
provision in the will was, therefore, a conditional limitation of 
the estate vested in the trustees, and nothing more. Their 
conveyance was made necessary to pass the title. The duty 
with which they were charged was an executory trust. Amb. 
552. The same rules generally apply to legal and to equitable 
estates. They are alike descendible, devisable, and alienable. 
Croxall v. Sherrerd, 5 Wall. 268. When such uses are con- 
summated and no longer in fieri, the law of perpetuity has 
no application. Franklin v. Armfield, 2 Sneed (Ky.), 305; 
Dartmouth College v. Woodward, 4 Wheat. 518; Perrin v. 
Carey, 24 How. 465. It is intended that what is given shall 
be perpetually devoted to the purpose of the giver. 

In the case last named, the will expressly forbade for ever 

the sale of any part of the devised property. This court held 

the inhibition valid. Of course, the legislature, or a court of 
equity under proper circumstances, could authorize or require a 
sale to be made. Stanley v. Colt, 5 Wall. 119. 

There may be such an interval of time possible between the 
gift and the consummation of the use as will be fatal to the 
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former. The rule of perpetuity applies as well to trust as to 
legal estates. The objection is as effectual in one case as in 
the other. If the fatal period may elapse before what is to be 
done can be done, the consequence is the same as if such must 
inevitably be the result. Possibility and certainty have the 
same effect. Such is the law upon the subject. 

A devise to a corporation to be created by the legislature is 
good as an executory devise. A distinction is taken between 
a devise in presenti to one incapable, and a devise in futuro to 
an artificial being, to be created and enabled to take. Angell & 
Ames on Corp., sect. 184; Porter’s Case, 1 Co. 24; Attorney- 
General v. Bonyer, 3 Ves. 714; Inglis v. The Trustees of the 
Sailor's Snug Harbor, 3 Pet. 99; Sanderson v. White, 18 Pick. 
(Mass.) 328. 

At common law, lands may be granted to pious uses before 
there is a grantee competent to take. In the mean time, the 
fee will lie in abeyance. It will vest when the grantee exists. 
Town of Pawlet v. Clark, 9 Cranch, 292. See also Beatty v. 
Kurtz, 2 Pet. 566, and Vincennes University v. Indiana, 14 How. 
268. 

Charitable uses are favorites with courts of equity. The 
construction of all instruments where they are concerned is 
liberal in their behalf. Mills v. Farmer, 19 Ves. 487; MeGill 
v. Brown, supra; Perry on Trusts, sect. 709. Even the stern 
rule against perpetuities is relaxed for their benefit. 

“ But a gift may be made to a charity not in esse at the time, 
— to come into existence at some uncertain time in the future, 
— provided there is no gift of the property in the first instance, 
or perpetuity in a prior taker.” Perry on Trusts, sect. 736. 

Archbishop Secker, by his will, gave £1,000 to trustees for 
the purpose of establishing a bishop in the British possessions 
in America. Mansfield, of counsel, insisted that, “there being 
no bishop in America, or the least likelihood of there ever 
being one,” the legacy was void, and must fall into the residue. 
Lord Chancellor Thurlow said, “The money must remain in 
court till it shall be seen whether any such appointment shall 
take place.” Attorney-General v. The Bishop of Chester, 1 Bro. 
C. C. 444. 

A testator devised his real estate to trustees, in trust, with 
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the rents and profits to purchase ground in Cambridge, proper 
for a college, and to build all such structures as should be nec- 
essary for that purpose (the college to be called “ Downing 
College”), and to obtain a royal charter for founding such col- 
lege and incorporating it by that name, in the University of 
Cambridge. The trustees were to hold the premises devised 
to them “in trust for the said collegiate body and their succes- 
sors for ever.” The devise was held to be valid. Attorney- 
General v. Downing, Amb. 550. 

A sum of money was bequeathed to erect a blue-coat school 
and establish a blind asylum, with direction that land should 
not be purchased, and the expression of an expectation that 
lands would be given for the charities. In answer to the sug- 
gestion at the bar that the application of the fund might be 
indefinitely postponed, it was said, on the other side, that the 
court would fix a time within which the gift must take effect ; 
and 2 Ves. 547, and 3 Atk. 806, were cited in support of the 
proposition. 

The Vice-Chancellor said the cases of Downing College and 
the Attorney-General v. The Bishop of Chester seemed to be 
authorities against the objection, but that the point did not 
arise in the case before him. It was obviated by a codicil to 
the will, which appears to have been overlooked by the coun- 
sel on both sides. Henshaw v. Atkins, 3 Madd. 167. See also 
Philpot v. St. George’s Hospital, 6 Ho. of L. Cas. 359. In 
this case, as in the one we are considering, the trustee was 
required to approve the designated charity before paying over 
the money. 

A testator left a sum of money to build and endow a future 
church. The question was raised, but not decided, whether the 
court would hold the fund for an indefinite time. The Lord 
Chancellor said: “ A gift to a charitable purpose, if lawful, is 
good, although no object may be in existence at the time. This 
was expressly decided in Attorney-General v. Bishop of Chester, 
where the gift was for establishing a bishop in his Majesty’s 
dominions in America,” &c. Sennet v. Herbert, Law Rep. 
7 Ch. 237. 

A testatrix, by her will, directed, among other things, that 
when and as soon as land should be given for the purpose as 
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thereinafter mentioned, almshouses should be built in three 
specified places. She further directed that the surplus remain- 
ing, aiter building the almshouses, should be appropriated for 
making allowances to the inmates. It was held that the fund 
was well given, for that the gift to charity was not conditional 
and contingent, but that there was an absolute immediate gift 
to charity, the mode of execution only being made dependent 
on future events. Chamberlain v. Brocket, 8 Law Rep. Ch. 
1872-73, p. 206. The bearing of this authority upon the case 
in hand needs no remark. See also McIntyre Poor School v. 
Zanesville Canal Co., 9 Ohio, 203, and Miller v. Chittenden, 
2 Iowa, 315; s. c. 4 id. 252. These were controversies relat- 
ing to real estate. The same point as here was involved. Both 
gifts were sustained. The judgments are learned and able. 

The last of this series of cases to which we shall refer is an 
adjudication by this court. The testator gave the residue of 
his estate, embracing a large amount of real property, to the 
Chancellor of the State of New York, the mayor and recorder 
of the city of New York, and others, designating them only by 
their official titles, and to their respective successors in office 
for ever, in trust to establish and maintain an asylum for aged, 
decrepit, and worn-out sailors, the asylum to be called *“* The 
Sailors’ Snug Harbor.” If the trustees so designated could not 
execute the will, they were to procure from the legislature an 
act of incorporation, giving them the requisite authority. Such 
an act was passed, and the institution was established. The 
heir-at-law sued for the property. This court held that the 
official designations were descriptio personarum, and that the 
trustees took personally. See Bac. Abr., Grant C; Owen v. 
Bean, Duke on Char. 486; Wellbeloved v. Jones, 1 Sim. & 
St. 40. Nothing was said as to the capacity of the successors 
to take. A special act of incorporation was deemed necessary. 
There being no particular estate to support the final disposi- 
tion, the latter was held to be an executory devise. This court 
decided that the gift was valid. That upon the creation of the 
corporation the title to the property became vested in it, or 
that the naked legal title was held by the heir-at-law in trust 
for the corporation. 

The points of analogy between that case and this are obvi- 
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ous. There, as here, a future corporation was necessary to 
give the devise effect. There, as here, there was a possibility 
that such a corporation might never be created. In both cases 
the corporation was created, and the intention of the testator 
was carried into full effect. It is a cardinal rule in the law of 
wills that courts shall do this whenever it can be done. Here 
we find no impediment in the way. The gift was immediate 
and absolute, and it is clear beyond doubt that the testator 
meant that no part of the property so given should ever go to 
his heirs-at-law, or be applied to any other object than that 
to which he had devoted it by the devise here in question. 
There are numerous other authorities to the same effect with 
those last cited. The latter are ‘abundantly sufficient to dis- 
pose of this case. It is, therefore, unnecessary to extend this 
opinion by pursuing the subject further. 
Judgment affirmed. 





Hart v. UNITED STATES. 


1. The ruling in Osborne v. United States, 19 Wall. 577, reaffirmed, and applied to 
this case. 

2. The United States is not responsible for the laches or the wrongful acts of its 
officers ; and, where it takes an official bond, the obligors are conclusively 
presumed to execute it with a full knowledge of that principle of law, and 
to consent to be dealt with accordingly. 

8. Where a defence is by way of traverse, it is not error to strike out so much 
thereof as is not responsive to the allegations of the petition. 


ERROR to the Circuit Court of the United States for the 
Northern District of Ohio. 

This suit was brought by the United States, May 29, 1872, 
against Hosmer, Hart, and Stahl, on a distiller’s bond, executed 
by them May 29, 1871, in the sum of $5,000, and conditioned 
to be void if said Hosmer should faithfully comply with all 
the provisions of law relating to the duties and business of dis- 
tillers, and pay all penalties incurred or fines imposed on him 
for a violation of any of said provisions, and should not suffer 
the tract or lot of land on which the distillery stood, or any 
part thereof, to be incumbered by mortgage, judgment, or other 
lien during the time in which he should carry on said business. 
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The breach alleged was the non-payment by said Hosmer of 
$3,000, demanded of him, being the amount of tax on six thou- 
sand gallons of spirits, which he had distilled after the first day 
of June, 1871. He made no defence. The other defendants 
filed three pleas: 1. That the bond was never delivered to the 
plaintiff ; that the assessor had no authority of law to approve 
it; and that neither the collector nor any other officer of the 
plaintiff had authority to receive it. 2. That the bond was a 
common distiller’s bond, and that they signed it merely as 
sureties for Hosmer, without consideration, and for his accom- 
modation ; that, six days before its execution, Hosmer, with- 
out their knowledge, incumbered the ground upon which the 
distillery stood, by his mortgage of the same to one Dempsey, 
which was duly recorded May 25, 1871; that the plaintiff 
did not require, nor did Hosmer file with the assessor, the written 
consent of Dempsey that the lien of the United States for taxes 
and penalties should have priority to the mortgage, and that 
the title should, in case of forfeiture, vest in the United 
States, discharged of said mortgage; nor was Hosmer required 
to, nor did he, execute an indemnity bond against said mort- 
gage, as required by the act of Congress approved April 10, 
1869, but that the bond sued on was approved without the 
filing of such consent or the taking of such indemnity bond ; 
that, by reason of the non-payment by Hosmer of the taxes on 
distilled spirits which were chargeable, and a lien upon said 
ground, a part of it was distrained and sold for $6,100, which 
sum, if the amount of Dempsey’s mortgage had not. been de- 
ducted therefrom, would have been sufficient to pay Hosmer’s 
indebtedness to the United States. 8. That the taxes charged 
and sued for were assessed against Hosmer on spirits he had 
distilled, and were a first and paramount lien thereon; but 
that the collector of internal revenue for the district, with- 
out the knowledge or assent of the defendants, and without 
first requiring the payment of the taxes thereon, permitted 
him to remove from the bonded warehouse a quantity of said 
spirits, — more than sufficient to pay any just claim of the 
plaintiff. 

On motion of the plaintiff, all of the first plea, except so 
much as averred the non-delivery of the bond sued on, was 
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stricken out. Demurrers to the second and third were sus- 
tained, whereupon the defendants excepted. 

The court found that the bond in suit was signed May 29, 
1871; that it was, on the first day of June, handed by Hosmer 
to the deputy-assessor of internal revenue, to be transmitted to 
the assessor, by whom it was approved June 5, and then duly 
transmitted by mail to the collector of the district. 

There was a judgment for $3,048.40, and costs. 

Hart and Stahl then sued out this writ of error. 


Mr. James A. Garfield and Mr. A. @. Riddle for the plain- 
tiffs in error. 
Mr. Assistant Attorney-General Smith, contra. 


Mr. CurieFr JusTIcE WAITE delivered the opinion of the 
court. 

The second defence relied upon in this case is disposed of by 
Osborne v. United States, 19 Wall. 577, which we are not in- 
clined to reconsider. 

The third defence is equally bad. Under the law as it stood 
when this suit was commenced, no distilled spirits could be 
removed from a distillery warehouse before payment of the 
tax, 15 Stat. 130, sect. 15, without subjecting all those engaged 
in such a removal to heavy penalties, id. 140, sect. 36. An 
officer of the United States had no authority to dispense with 
this requirement of the law. If in violation of his duty he per- 
mitted such a removal, he subjected himself to punishment, but 
did not bind the government by his acts. The government is 
not responsible for the laches or the wrongful acts of its officers. 
Gibbons v. United States, 8 Wall. 269; United States v. Kirk- 
patrick, 9 Wheat. 720; United States v. Vanzandt, 11 id. 184; 
United States v. Nicholl, 12 id. 505; Jones et al. v. United 
States, 18 Wall. 662. Every surety upon an official bond to the 
government is presumed to enter into his contract with a full 
knowledge of this principle of law, and to consent to be dealt 
with accordingly. The government enters into no contract 
with him that its officers shall perform their duties. A govern- 
ment may be a loser by the negligence of its officers, but it 
never becomes bound to others for the consequences of such 
neglect, unless it, be by express agreement to that effect. Here 
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the surety was aware of the lien which the law gave as secu- 
rity for the payment of the tax. He also knew that, in order 
to retain this lien, the government must rely upon the diligence 
and honesty of its agents. If they performed their duties and 
preserved the security, it inured to his benefit as well as that 
of the government; but if by neglect or misconduct they lost it, 
the government did not come under obligations to make good 
the loss to him, or, what is the same thing, release him pro tanto 
from the obligation of his bond. As between himself and the 
government, he took the risk of the effect of official negligence 
upon the security which the law provided for his protection 
against loss by reason of the liability he assumed. 

There was no error in striking out that portion of the first 
defence which was objected to. It was not responsive to any 
allegation in the petition. Judgment affirmed. 





SHIELDs v. OHIO. 


1. The consolidation, pursuant to the statute of Ohio of April 10, 1856 (4 Cur- 
wen, 2791), of two or more railway companies works their dissolution. All 
the powers and franchises of the new company which is thereby formed 
are derived from that statute, and are subject to “be altered, revoked, or 
repealed by the General Assembly,’’ under sect. 2, art. 1, of the Constitution 
of that State, which took effect Sept. 1, 1851. 

2. The General Assembly does not, therefore, impair the obligation of a contract 
by prescribing the rates for the transportation of passengers by the new 
company, although one of the original companies was, prior to the adoption’ 
of that Constitution, organized under a charter which imposed no limitation 
as to such rates. 


ERROR to the Supreme Court of the State of Ohio. 

The facts are stated in the opinion of the court. 

The case was argued by Mr. James Mason for the plaintiff 
in error, and by Mr. Samuel Shellabarger for the defendant in 
error. 


Mr. JUSTICE SWAYNE delivered the opinion of the court. 

The plaintiff in error was the conductor of a train of cars 
upon the Lake Shore and Michigan Southern Railway, between 
Elyria and Cleveland. Ulrich was a passenger, intending to 
























820 SHIELDS v. Ouro. [Sup. Ct. 


go from the former to the latter place. The intermediate dis- 
tance was twenty-five miles. The fare fixed by the company 
was ninety cents. Ulrich offered to pay seventy-five cents, 
which was at the rate of three cents per mile, and refused to 
pay more. The conductor ejected him from the train, and 
was thereupon indicted in the proper local court for assault 
and battery. The court instructed the jury that Ulrich had 
tendered the proper sum, and that Shields had no legal right 
to demand more. The case turned upon this point. It was 
not claimed that the defendant was guilty, if Ulrich was in the 
wrong. A verdict and judgment were given against Shields. 
The case was removed by a writ of error to the Supreme Court 
of the State. The judgment of the court below was affirmed. 
Shields sued out this writ of error, and brought the case here 
for review. The only question presented for our determina- 
tion is his legal right to demand more than Ulrich offered to 
pay. 

A brief chronological statement with respect to the provisions 
of the Constitution, and those of the laws of the State bearing 
upon the subject, is necessary to a clear presentation of the 
point to be decided. 

1. An act passed March 2, 1846, incorporated the Junction 
Railroad Company, and authorized it to build a railroad from 
Cleveland to Elyria, and thence west. The eleventh section 
empowered the company to charge such tolls for the transporta- 
tion of freight and passengers as it might deem “ reasonable.” 
The twenty-second section declared that after the lapse of ten 
years from the completion of the road the State might reduce 
the tolls “should they be unreasonably high,” and might “ ex- 
ercise the same power at intervals of every ten years thereafter.” 
It was upon the road built under this act that the present con- 
troversy arose. 

2. The act of March 7, 1850, incorporated the Toledo, Nor- 
walk, and Cleveland Company, and the charter was amended 
by an act of Jan. 20, 1851. 

The twelfth section of the latter act declared that, in case 
the Junction Company should become consolidated with the 
Toledo, Norwalk, and Cleveland Company, the consolidated 
company might assume the name of the Cleveland and Toledo 
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Railroad Company, and in that event should be governed by 
sects. 9,10, 11, 15, and 17 of the act incorporating the Junction 
Company, and in other respects by the act incorporating the 
Toledo, Norwalk, and Cleveland Company, and the acts amenda- 
tory thereof. The twenty-second section of the act first named, 
which allowed the State, after the lapse of ten years, to regulate 
the tolls of the Junction Company in the event specified, is not 
one of the sections enumerated. 

3. The act of March 8, 1851, was a general act, authorizing 
the consolidation of railroad companies coming within its pro- 
visions. The process was prescribed with great fulness of de- 
tails. Sect. 3 declared: “And such new corporation shall 
possess all the powers, rights, and franchises conferred upon 
such two or more corporations by the several acts incorporating 
the same, or relating thereto respectively, and shall be subject 
to all the duties imposed by such acts, so far as the same may 
be consistent with the provisions of this act.” 

4. The Constitution of Ohio of 1851 took effect on the Ist 
of September in that year. It declared that “no special privi- 
leges shall ever be granted that may not be altered, revoked, 
or repealed by the General Assembly.” Art. 1, sect. 2. “ The 
General Assembly shall pass no special act conferring corporate 
powers.” Art. 13, sect. 1. ‘Corporations may be formed 
under general laws, but such general laws may from time to 
time be altered or repealed.” Art. 13, sect. 2. 

5. On the 15th of June, 1853, the Junction Company be- 
came consolidated with the Toledo, Norwalk, and Cleveland 
Company, pursuant to the provisions before mentioned of the 
acts of Jan. 20, 1851, and March 3, 1851. 

6. The act of April 10, 1856, 4 Curwen, 2791, authorizes 
railroad companies of Ohio to consolidate with such com- 
panies of other States. The third section declares that such 
consolidated companies respectively “shall be deemed and 
taken to be one corporation, possessing within the State all the 
rights, privileges, and franchises, and subject to all the restric- 
tions, liabilities, and duties, of such corporations of this State 
so consolidated.” It was provided that the old stock should 
be extinguished, that a board of directors of the consolidated 
company should be elected, and that new stock should be cre- 
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ated and issued to the parties entitled to it. Those refusing to 
receive it were to be paid the highest market price for their old 
stock. 

The seventh section enacts “that suits may be brought and 
maintained against such new corporation in the courts of this 
State for all causes of action, in the same manner as against 
other railroad companies of this State.” 

7. On the 11th of February, 1869, by an agreement of that 
date, the Cleveland and Toledo and the Lake Shore Railroad 
Company became consolidated under the name of the Lake 
Shore Railway Company. 

On the 6th of April, 1869, the Lake Shore and the Michigan 
Southern and Northern Indiana Railroad Companies were duly 
consolidated under the name of the Lake Shore and Michigan 
Southern Railway Company. 

Shields, the plaintiff in error, was an employé of this com- 
pany when he ejected Ulrich. 

8. The act of April 25, 1873, provides that “ any corporation 
operating a railroad in whole or in part in this State may de- 
mand and receive for the transportation of passengers over said 
road not exceeding three cents per mile for a distance of more 
than eight miles.” 

The defendant in error insists that the power of the company 
in the case in hand was fixed and limited by this act. The 
plaintiff in error denies this, and maintains that the eleventh 
section of the first-named act of 1846 is the governing au- 
thority. 

In support of this view, it is further maintained that this 
section was a contract, and that it was simply transferred to 
each successive consolidated corporation, including, finally, the 
Lake Shore and Michigan Southern Railway Company, and 
that at the time of the occurrence here in question it was in 
full force. 

This renders it necessary to consider the legal status and 
character of the new corporation. In the present state of the 
law, a few remarks upon the subject will be sufficient. 

The legislature had provided for the consolidation. In each 
case, before it took place, the original companies existed and 
were independent of each other. It could not occur without 
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their consent. The consolidated company had then no exist- 
ence. It could have none while the original corporations sub- 
sisted. All—the old and the new—could not coexist. It 
was a condition precedent to the existence of the new corpora- 
tion that the old ones should first surrender their vitality and 
submit to dissolution. That being done, eo instanti the new 
corporation came into existence. But the franchise alone to 
be a corporation would have been unavailing for the purposes 
in view. 

There is a material difference between such an artificial 
creation and a natural person. The latter can do any thing 
not forbidden by law. The former can do only what is author- 
ized by its charter. Railroad Company v. Harris, 12 Wall. 
65. It was, therefore, indispensable that other powers and 
franchises should be given. This was carefully provided for. 
The new organization took the powers and faculties designated 
in advance in the acts authorizing the consolidation, — no more 
and no less. It did not acquire any thing by mere transmis- 
sion. It took every thing by creation and grant. The lan- 
guage was brief, and it was made operative by reference. But 
this did not affect the legal result. A deed inter partes may 
be made as effectual by referring to a description elsewhere as 
by reciting it in full in the present instrument. The conse- 
quence is the same in both cases. 

If the argument of the learned counsel for the plaintiff in 
error be correct, the constitutional restrictions can be readily 
evaded. Laws may be passed at any time, enacting that all 
the valuable franchises of designated corporations antedating 
the Constitution shall, upon their dissolution, voluntary or 
otherwise, pass to and vest in certain newly created institutions 
of the like kind. The claim of the inviolability of such fran- 
chises would rest on the same foundation as the affirmation in 
the present case. The language of the Constitution is broad 
and clear, and forbids a construction which would permit such 
a result. 

When the consolidation was completed, the old corporations 
were destroyed, a new one was created, and its powers were 
“oranted” to it, in all respects, in the view of the law, as if 
the old companies had never existed, and neither of them had 

















324 SHIELDS v. OHIO. [Sup. Ct. 


ever enjoyed the franchises so conferred. The same legislative 
will created and endowed the new corporation. It did one as 
much as the other. In this respect, there is no ground for any 
distinction. 

These views are sustained by several well-considered cases 
exactly in point. One of them embodies the unanimous judg- 
ment of this court. Clearwater v. Meredith, 1 Wall. 25; Mce- 
Mahan v. Morrison, 16 Ind. 172; The State of Ohio v. Sherman, 
22 Ohio St. 411; Shields v. The State ef Ohio, 26 id. 86. 

The constitutional provision that ‘no special privileges or 
immunities shall ever be granted that may not be altered, re- 
voked, or repealed by the General Assembly,” entered into the 
acts under which the consolidations were made, and rendered 
the corporations created and the franchises conferred subject 
to repeal and alteration, just as if they had been expressly 
declared to be so by the act. The act of 1873, in the particu- 
lar in question, was a legitimate exercise of the reserved power 
of alteration, and was, therefore, valid. Parker v. The Metro- 
politan Railroad Co., 109 Mass. 506. 

Another branch of the argument of the counsel for the plain- 
tiff in error calls for some further remarks. 

It is urged that the franchise here in question was property 
held by a vested right, and that its sanctity, as such, could not 
be thus invaded. The answer is consensus facit jus. It was 
according to the agreement of the parties. The company took 
the franchise subject expressly to the power of alteration or 
repeal by the General Assembly. There is, therefore, no ground 
for just complaint against the State. 

Where an act of incorporation is repealed, few questions of 
difficulty can arise. Equity takes charge of all the property 
and effects which survive the dissolution, and administers them 
as a trust fund, primarily for the benefit of the creditors. If 
any thing is left, it goes to the stockholders. Even the execu- 
tory contracts of the defunct corporation are not extinguished. 
Curran v. State of Arkansas, 15 How. 304. 

The power of alteration and amendment is not without limit. 
The alterations must be reasonable; they must be made in 
good faith, and be consistent with the scope and object of the 
act of incorporation. Sheer oppression and wrong cannot be 
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inflicted under the guise of amendment or alteration. Beyond 
the sphere of the reserved powers, the vested rights of prop- 
erty of corporations, in such cases, are surrounded by the 
same sanctions and are as inviolable as in other cases. Two 
authoritative adjudications throw a strong light from ' oppo- 
site directions upon this subject. We cite them only for 
the purpose of illustration. In Miller v. N. Y. & HE. Rail- 
road Co., 21 Barb. (N. Y.) 513, the legislature, under the re- 
served power of alteration, required the company. which had 
been previously incorporated to construct a highway across their 
road. The work was expensive, and of no benefit to the com- 
pany. The act imposing the burden was held to be void. 

In Mayor § Aldermen of Worcester v. Norwich § Worces- 
ter R. R. Co. and Others, 109 Mass. 108, the legislature had 
passed an act requiring the railroad companies therein named 
to unite in a passenger station in the city of Worcester (the 
place to be fixed as provided), to extend their tracks in the 
city to the Union station, and, after the extension, to discontinue 
parts of their existing locations. The act was held to be con- 
stitutional and valid, being a reasonable exercise of the right 
reserved to the legislature to amend, alter, or repeal the char- 
ters of those companies. See also The Commonwealth v. Essex 
Company, 13 Gray (Mass.), 239, and Crease v. Babcock, 23 Pick. 
(Mass.) 334. 

It is unnecessary to pursue the subject further in this case. 

Judgment affirmed. 


Mr. Justice FIELD and Mr. Justice STRONG dissented. 


Mr. Justice Strone. I dissent from the judgment in this 
case. 

I agree that, by the consolidation effected under the statutes, 
a new corporation was created, with the powers and restrictions 
of the constituent corporations. I agree, therefore, that the 
legislature reserved the power to repeal, alter, or amend the 
charter. But I deny that under this reserved power it was 
competent for the legislature to take away the right given to 
the company to charge such freight and tolls as the directors 
might deem reasonable, while at the same time continuing the 
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company in existence, subject to all the duties imposed upon 
it. Such an alteration is taking away the property of the com- 
pany without compensation, as much as would be taking away 
its lands. 


Mr. CHIEF JUSTICE WAITE did not sit in this case, nor 
take any part in deciding it. 





INSURANCE COMPANY v. WOLFF. 


1. A. took out a policy of insurance upon the life of her husband. The premium 
was payable annually on the first day of November. The policy stipulated 
for the payment of the amount of the insurance within sixty days after due 
notice and proof of the death of the insured, subject, however, to certain 
express conditions. One of these conditions provided, that, if the premiums 
were not paid on or before the days mentioned for their payment, the com- 
pany should not be liable for the sum insured, or any part of it, and that the 
policy should cease and determine. Another condition provided, that, if the 
insured resided in any part of the United States south of the 33d degree 
of north latitude, except in California, between the 1st of July and the 
1st of November, without the consent of the company previously given in 
writing, the policy should be null and void. The policy declared that 
agents of the company were not authorized to make, alter, or discharge 
contracts, or waive forfeitures ; but the company, notwithstanding this provi- 
sion, sent renewal receipts signed by its secretary; and their use, when 
countersigned by its local manager and cashier, was subject entirely to 
the judgment of its local agent. It was his habit to give such receipts 
whenever the premiums were paid after the time stipulated. His mode of 
dealing with persons taking out policies at the local office, his use of renewal 
receipts, his acceptance of premiums after the day on which they were pay- 
able, were all known to the home company, and it retained the premiums 
thus received. The insured died at the city of New Orleans on the 11th of 
November, 1872. Between the Ist of July and the lst of November of that 
year he had resided at that city, which is south of the 33d degree of north 
latitude, without the knowledge or the previous consent in writing of the 
company ; and the annual premium due at the latter date was not paid 
until ten days thereafter. A friend then paid it to the agent, and took from 
him a renewal receipt, but made no mention of the residence of the in- 
sured, who died the same day from yellow fever contracted in that district. 
The agent, on learning the fact, at once informed the company, and was 
immediately instructed by telegraph to tender the premium to the party 
paying, and demand the receipt. He did so; but the tender was not ac- 
cepted, nor the receipt surrendered. Held, 1. That the company, by the 
agent’s receipt of the premium, waived the forfeiture for non-payment at 
the stipulated time, but not the forfeiture incurred by the residence of 
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the insured within the prohibited district. 2. That the company, having 
promptly tendered the return of the premium and demanded the surrender 
of its receipt, was not liable on its policy. 

2. A waiver can only be justly claimed by the assured where the course of deal- 
ing by the company has been such as to induce his action; and the company 
should be apprised of the facts which create the forfeiture, and of those which 
will necessarily influence its judgment in consenting to waive it. 


ERRoR to the Circuit Court of the United States for the 
Eastern District of Missouri. 

The Globe Mutual Life Insurance Company of New York, on 
the 5th of November, 1869, issued to Eliza Garber a policy of 
insurance for $5,000 upon the life of her husband, commencing 
on the 1st of that month. The premium was payable annually 
on the 1st of November. The policy stipulated for the pay- 
ment of the amount of the insurance within sixty days after 
due notice and proof of the death of the insured, subject, how- 
ever, to certain express conditions. One of these conditions 
provided, that, if the premiums were not paid on or before the 
days mentioned for their payment, the company should not be 
liable for the sum insured, or any part of it, and that the policy 
should cease and determine. Another condition provided, that, 
if the insured resided in any part of the United States south 
of the 38d degree of north latitude, except in California, 
between the 1st of July and the 1st of November, without the 
consent of the company previously given in writing, the policy 
should be null and void. And the policy declared that agents 
of the company were not authorized to make, alter, or discharge 
contracts, or waive forfeitures. 

The insured died at the city of New Orleans on the 11th of 
November, 1872. Between the 1st of July and the 1st of Novem- 
ber of that year he had resided at that city, which is south of the 
83d degree of north latitude, without the previous consent in 
writing of the company; and the annual premium due on the 
first of that month was not paid on or before that day. Due 
notice and proof of his death having been given to the company, 
and payment by it refused, suit was brought by Mrs. Garber in 
the Circuit Court of St. Louis County, whence it was removed, 
on the petition of the company, to the Circuit Court of the 
United States for the Eastern District of Missouri. Judgment 
was rendered for the plaintiff, and the cause removed here by 
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writ of error. Mrs. Garber died, and Wolff, her executor, was 
made the defendant in error. 
The other facts are stated in the opinion of the court. 


Mr. John W. Noble for the plaintiff in error. 
Mr. Montgomery Blair, contra. 


Mr. Justice FIELD delivered the opinion of the court. 

By the residence of the insured within the prohibited dis- 
trict of country during the period designated in the policy 
without the previous consent of the company, and the failure 
of the assured to pay the annual premium when it became due, 
the policy, by its express terms, was forfeited, and the company 
released from liability, unless the forfeiture was waived by the 
action of the company, or of its agents authorized to represent 
it in that respect. 

The waiver of the forfeiture for the non-payment of the 
premium due on the Ist of November, 1872, is alleged on the 
ground that the premium was subsequently paid to an agent of 
the company, he delivering its receipt for the same, signed by 
its secretary, and countersigned by the manager and cashier of 
the local office, the plaintiff contending that the company, by its 
previous general course of dealing with its agents, and its prac- 
tice with respect to the policy in suit, had authorized the pre- 
miums to be paid and the agent to receive the same after they 
became due, and thus had waived any right to a strict com- 
pliance with the terms of the policy as to the payment of 
premiums. 

The waiver of the forfeiture arising from the residence 
within the prohibited district between the Ist of July and 
November, without the previous consent of the company, is 
also alleged from the subsequent payment of the premium and 
its receipt by the local agent, the plaintiff contending that the 
premium was received with knowledge by the agent of the pre- 
vious residence of the insured within the prohibited district. 

It appears from the record that the deceased was taken sick 
with the yellow fever at New Orleans, on the 6th or 7th of 
November, 1872, and died on the 11th of the month, between the 
hours of eleven and twelve in the forenoon. On the previous 
day a telegram was sent by Mrs. Garber from New Orleans to 
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a gentleman in St. Louis, directing the latter to go to the 
agency of the company in that city, at which the policy was 
issued, and pay the premium due on the first of the month. 
Accordingly, on the following morning, at about nine o’clock, 
the premium was paid by this gentleman, and a renewal receipt 
was thereupon delivered to him. This renewal receipt was 
dated in New York, and signed by the secretary of the company. 
It not only acknowledged the receipt of the premium, but it 
continued the policy in force for another year. The practice 
of the company was to send to its agents in Si. Louis receipts 
in this form, signed by its secretary, to be countersigned by the 
local manager and cashier before being used. The receipt 
given was thus countersigned. The payment was made in the 
present case to a boy in the office of the agent, and by him 
the renewal receipt was delivered. It was his habit to receive 
premiums and deliver the proper renewal receipt in the absence 
of the agent. In this case the money was given by him on the 
latter's coming to the office the same morning. The agent 
credited the amount to the company in his semi-monthly ac- 
count transmitted to the home office. The gentleman who 
paid the premium was not aware at the time that the insured 
was sick, and no inquiries were made by the boy or the agent 
as to his health. It is conceded that they had no information 
on the subject. A few days afterwards, the agent learned of 
the death of the insured, and of the sickness which was the 
immediate cause of it, and informed the home office. The 
company at once telegraphed the agent to return the premium 
and demand a surrender of the renewal receipt. The money 
was accordingly tendered to the gentleman who paid it, and a 
surrender of the renewal receipt demanded; but the tender was 
not received, nor the receipt returned. 

The conditions mentioned in the policy could, of course, 
be waived by the company, either before or after they were 
broken; they were inserted for its benefit, and it depended 
upon its pleasure whether they should be enforced. The diffi- 
culty in this case, and in nearly all cases where a waiver is 
alleged in the absence of written proof of the fact, arises from 
a consideration of the effect to be given to the acts of agents 
of the company in their dealings with the assured. Of course, 
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such agents, if they bind the company, must have authority to 
waive a compliance with the conditions upon a breach of which 
the forfeiture is claimed, or to waive the forfeiture when in- 
curred, or their acts waiving such compliance or forfeiture must 
be subsequently approved by the company. The law of agency 
is the same, whether it be applied to the act of an agent un- 
dertaking to continue a policy of insurance, or to any other act 
for which his principal is sought to be held responsible. 

The principle that no one shall be permitted to deny that he 
intended the natural consequences of his acts when he has 
induced others to rely upon them, is as applicable to insurance 
companies as it is to individuals, and will serve to solve the 
difficulty mentioned. This principle is one of sound morals as 
well as of sound law, and its enforcement tends to uphold good 
faith and fair dealing. If, therefore, the conduct of the com- 
pany in its dealings with the assured in this case, and with 
others similarly situated, has been such as to induce a belief 
that so much of the contract as provides for a forfeiture if the 
premium be not paid on the day it is due, would not be enforced 
if payment were made within a reasonable period afterwards, 
the company ought not, in common justice, to be permitted to 
allege such forfeiture against one who has acted upon the 
belief, and subsequently made the payment. And if the acts 
creating such belief were done by the agent and were subse- 
quently approved by the company, either expressly or by 
receiving and retaining the premiums, the same consequences 
should follow. 

This principle applied to the case at bar will render the 
question presented one of easy solution. The company, not- 
withstanding the provision in the policy that its agents were 
not authorized to waive forfeitures, sent to them renewal re- 
ceipts signed by its secretary, to be used when countersigned 
by its local manager and cashier, leaving their use subject 
entirely to the judgment of the local agent. The propriety of 
their use, in the absence of any fraud in the matter, could not 
afterwards be questioned by the company. Accompanying 
these receipts was a notice, printed on the same paper, that 
policies which became null for non-payment might be renewed 
at the home office, within a reasonable time, upon furnishing 
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satisfactory evidence of good health, such satisfactory evidence 
being left to the judgment of the local agent, and the renewal 
by the home office consisting of a receipt signed by its secre- 
tary, transmitted to such agent, to be used when countersigned 
by the local manager and cashier. It was the habit of the 
agent to give such renewal receipts whenever the premiums 
were paid after the time stipulated; and his accounts to the 
home office showed such subsequent payment. His action in 
this respect was not questioned by the company; and the pre- 
miums were retained by it without any pretence that the 
policies had ceased to be obligatory for want of punctuality in 
their payment. The mode of dealing by the agent with per- 
sons taking out policies at the local office, his use of renewal 
receipts, his acceptance of premiums after the day on which 
they were payable, were all known to the home company, and 
its retention of the premiums thus received was an approval of 
his acts. So far, then, as the waiver of the forfeiture incurred 
for non-payment of the premiums is concerned, it is clear that 
the company, by its course of dealing, had, notwithstanding the 
provision of the policy, left the matter to be determined by its 
local agent, to whom the renewal receipts were intrusted. 

But, so far as the forfeiture arose from the residence of the 
insured within the prohibited district, the case is different. 
There is nothing in the acts of the company which goes to 
show that it ever authorized its agents to waive a forfeiture 
thus incurred, or that it ever knew of any residence of the 
insured within the prohibited district until informed of his 
death there. In every case where premiums were received 
after the day they were payable, the fact that a forfeiture had 
been incurred was made known to the company from the date 
of the payment, and the retention of the money constituted a 
waiver of the forfeiture; but no information of a forfeiture on 
any other ground was imparted by the date of such payment. 
The agent receiving the premium, in the case at bar, testified 
that he knew nothing of the residence of the insured within 
the prohibited district during the excepted period, and the evi- 
dence in conflict with his testimony was slight. He knew that 
the insured had a place of business there, and that he was per- 
mitted to make occasional visits there within that period, and 
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to reside there at other times. Every thing produced as evi- 
dence of knowledge of residence within the prescribed district 
is consistent with these occasional visits and residence at other 
times than during the excepted period. But, even if the agent 
knew the fact of residence within the excepted period, he could 
not waive the forfeiture thus incurred, without authority from 
the company. The policy declared that he was not authorized 
to waive forfeitures ; and to the provision effect must be given, 
except so far as the subsequent acts of the company permitted 
it to be disregarded. There is no evidence that the company 
in any way, directly or indirectly, sanctioned a disregard of the 
provision with reference to any forfeitures, except such as oc- 
curred from non-payment of premiums. As soon as it was 
informed of the residence of the insured within the prohibited 
district, it directed a return of the premium subsequently paid. 
It would be against reason to give to the receipt of the pre- 
mium by the agent, under the circumstances stated, the efficacy 
claimed. The court, in its instructions, treated the receipt of 
the premium by the agent, with knowledge of the previous resi- 
dence of the insured within the prohibited district, if the 
agent had such knowledge, as itself a sufficient waiver of the 
forfeiture incurred, without any evidence of the action of 
the company when informed of such residence; and in this 
respect we think the court erred. It is essential that the com- 
pany should have had some knowledge of the forfeiture, before 
it can be held to have waived it. 

It is true, that, where an agent is charged with the collection 
of premiums upon policies, it will be presumed that he informs 
the company of any circumstances coming to his knowledge 
affecting its liability; and, if subsequently the premiums are 
received by the company without objection, any forfeiture in- 
curred will be presumed to be waived. But here there was no 
ground for any inference of this kind from the subsequent 
action or silence of the company. ‘There was no evidence of 
a disregard of the condition as to the residence of the insured 
in any previous year, and, consequently, there could be no infer- 
ence of a waiver of its breach from a subsequent retention of 
the premium paid. This is a case where immediate enforce- 
ment of the forfeiture incurred was directed when information 














Oct. 1877.] INSURANCE Co. v. WOLFF. 333 


was received that the condition of the policy in that respect 
had been broken. 

Not only should the company have been informed of the 
forfeiture before it could be held by its action to have waived 
it, but it should also have been informed of the condition of 
the health of the insured at the time the premium was tendered, 
upon the payment of which the waiver is claimed. The doc- 
trine of waiver, as asserted against insurance companies to 
avoid the strict enforcement of conditions contained in their 
policies, is only another name for the doctrine of estoppel. It 
can only be invoked where the conduct of the companies has 
been such as to induce action in reliance upon it, and where it 
would operate as a fraud upon the assured if they were after- 
wards allowed to disavow their conduct and enforce the condi- 
tions. To a just application of this doctrine it is essential that 
the company sought to be estopped from denying the waiver 
claimed should be apprised of all the facts: of those which 
create the forfeiture, and of those which will necessarily influ- 
ence its judgment in consenting to waive it. The holder of the 
policy cannot be permitted to conceal from the company an 
important fact, like that of the insured being in eztremis, and 
then to claim a waiver of the forfeiture created by the act 
which brought the insured to that condition. To permit such 
concealment, and yet to give to the action of the company the 
same effect as though no concealment were made, would tend 
to sanction a fraud on the part of the policy-holder, instead of 
protecting him against the commission of one by the company. 

It follows that the judgment must be reversed, and the cause 
remanded for a new trial; and it is So ordered. 
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UnitED STATES v. BABBITT. 


1. Where, under the acts of Feb. 11, 1847 (9 Stat. 125), Sept. 28, 1850 (id. 520), 
March 22, 1852 (10 id. 3), and March 8, 1855 (10 id. 635), military bounty- 
land warrants were located on public land, subject to private entry by them, 
it was the duty of the register of the land-office where the locations were 
made to receive the register’s fees therefor. 

2. Where the register received them, his refusal to pay over to the United States 
the surplus beyond the maximum compensation of $3,000 per annum, to 
which he was entitled by law for all his services of every description, is a 
breach of his official bond, both as respects himself and his sureties; and 
the United States is under no necessity to proceed against him by an action 
on the case for money had and received. 


ERRor to the Circuit Court of the United States for the 
District of Iowa. 

This is an action of debt upon a bond given by Lysander 
W. Babbitt and the other defendants to the United States, on 
the ninth day of May, 1853, to recover the sum of $10,000 
alleged to have been charged and received by him, during his 
term of office, as fees for the location of military bounty- 
land warrants under the provisions of the acts of Congress 
approved the 11th of February, 1847, the 28th of September, 
1850, the 22d of March, 1852, and the 3d of March, 1855, 
over and above the maximum compensation of $3,000 which 
he, as such register, was authorized to retain. The bond was 
conditioned as follows :— 


“ Whereas the President of the United States hath, pursuant to 
law, appointed the said Lysander W. Babbitt register of the land- 
office for the district of land subject to sell at Kanesville, in the 
State of Iowa, for the term of four years from the sixth day of 
April, 1853, by commission dated the eighth day of April, 1853: 
Now, therefore, if the said Lysander W. Babbitt has truly and 
faithfully executed and discharged, and shall continue truly and 
faithfully to execute and discharge, all the duties of the said office, 
according to Jaw, then the above obligation to be void and of none 
effect ; otherwise it shall abide and remain in full force and virtue.” 


The defendants, Hall and Burnett, as the sureties on the 
bond, among other pleas, pleaded separately for themselves 
that it was no part of the official duties of Babbitt, as such 
register, to receive the said fees, and that he was not required, 
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by the obligations of said bond, to pay the same to the United 
States. 

Babbitt, for himself alone, among other pleas, pleaded the 
same defence. 

To each of these several pleas the United States demurred. 

The court overruled the demurrers, and rendered final judg- 
ment in favor of all the defendants. 

On the hearing of the demurrers and in the rendition of 
said judgment, the judges were opposed in opinion upon two 
questions, which are set forth in the opinion of the court. The 
United States sued out this writ of error. 


Mr. Assistant Attorney-General Smith for the plaintiff in 
error. 


No counsel appeared for the defendants in error. 


MR. JUSTICE SWAYNE delivered the opinion of the court. 
This case comes before us upon a certificate of a division of 


opinion of the judges by whom the case was tried in the Cir- 
cuit Court. 


The questions certified are : — 

1. Whether it was the duty of the defendant Babbitt, as 
register of the land-office, to receive the register’s fees from 
the locators of military bounty-land warrants, upon their being 
located on the public lands, subject to private entry by such 
warrants, under the acts of Feb. 11, 1847, Sept. 28, 1850, 
March 22, 1852, and March 8, 1855. 

2. Whether, if such fees were charged and received by Bab- 
bitt, as such register, his neglect and refusal to account for 
and pay over to the United States the surplus, over and above 
the maximum compensation authorized to be by him received, 
as determined in this case by the Supreme Court of the United 
States, in United States v. Babbit, 1 Black, 55, constitutes a 
breach of the conditions of the official bond of Babbitt, as reg- 
ister, as respects himself alone, and also as respects the sureties 
in the bond, and whether in such case the remedy is not by 
an action against Babbitt for money had and received. 

The reported case, to which reference is made, contains a 
careful analysis of the acts of Congress mentioned in the first 
question, and of several others relating to the subject. It is 
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unnecessary to go over the same ground again, or to reproduce 
any thing there said. 

It was held in that case that $3,000 per annum was the 
maximum compensation allowed to the register by law, and 
that he was not entitled to hold in addition the fees in ques- 
tion in his own right. 

The act of March 3, 1853, requires that “the surplus which 
shall remain” of such fees, beyond the compensation to which 
the register is entitled, “shall be paid into the Treasury of the 
United States as other moneys.” 

There could be no paying without previous receiving. The 
latter duty is explicitly declared. The prior one is as clearly 
to be inferred. Both would be alike implied in the absence 
of the provision as to paying over. 

What is implied in a statute, will, deed, or contract is as 
much a part of it as what is expressed. United States v. Bab- 
bit, supra. 

The first question certified must, therefore, be answered in 
the affirmative. 

To the second it must be answered, that, if the register re- 
ceived such fees, the neglect and refusal to pay over to the 
United States the surplus beyond the compensation to which 
he was entitled by law was a breach of the condition of his 
official bond, both as respects himself and the sureties in the 
bond, and that the United States is under no necessity to pro- 
ceed against the principal in the bond by an action on the 
case for money had and received. 

The judgment will be reversed, and the cause remanded for 
further proceedings in conformity to this opinion ; and it is 

So ordered. 
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BERGDOLL v. POLLOCK. 


1. A manufacturer of fermented liquors, from whom taxes had been collected 
under a second assessment, was, in order to recover them, required by the act 
of July 13, 1866 (14 Stat. 111, Rev. Stat., sect. 3225), to show that his return 
did not contain any understatements ; and he should, therefore, prove that 
it agreed with the quantity of liquor actually drawn from the fermenting 
vessels. 

2. For that purpose, although not, under all circumstances, necessarily conclu- 
sive for or against the government, his books, if kept as the law requires, 
ought to be the best evidence ; and, until it is shown that they cannot be 
produced, or do not contain the desired information, resort cannot be had 
to the recollection or knowledge of witnesses as to circumstances bearing 
upon the ultimate fact in issue. 

8. Quere, Does the act entitled “ An Act to define the tax on fermented or malt 
liquors,” approved May 138, 1876 (19 Stat. 53), change any rule of evidence 
theretofore established. 


ERROR to the Circuit Court of the United States for the 
Eastern District of Pennsylvania. 

On the 22d of January, 1874, the Commissioner of Internal 
Revenue, acting under the authority of sect. 2 of “An Act 
for the reduction of officers and expenses of the internal reve- 
nue,” approved Dec. 24, 1872, 17 Stat. 402, Rev. Stat. 3182, 
assessed a tax of $1,350 on Bergdoll & Psotta, the plaintiffs, 
for ‘* one thousand three hundred and fifty barrels of beer sold 
and removed, &c., without proper stamps, to Oct. 1, 1873.” 
This assessment having been duly certified to the collector, 
the tax was paid upon compulsion and under protest. An 
appeal was then made to the commissioner, under the act of 
1864, sect. 44, 13 Stat. 239, as amended in 1866, 14 Stat. 111, 
Rev. Stat., sect. 8226, to refund the amount paid, which being 
denied, this action was brought against Pollock, the collector, 
to recover back the money. 

Upon the trial, the plaintiffs offered to prove by witnesses on 
the stand that, from the date at which the internal revenue act 
of 1866 went into effect, until the assessment complained of 
was made, “ no beer was sold or removed from their brewery 
for consumption or sale except in barrels or parts of barrels, 
which were all duly stamped with an internal revenue stamp, 
. +. as required by the act of Congress;” that they “had 


made their monthly returns to the collector regularly until and 
VOL. Y. we 
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including the month of December, 1873; that there was no 
understatement or undervaluation in either of said returns of 
the quantity of beer brewed, or of beer sold or removed from 
their brewery for consumption or sale, and that neither of the 
returns was false or fraudulent.” This testimony was excluded 
by the court, and exceptions taken. Judgment having been 
rendered against the plaintiffs, they sued out this writ of error. 

The errors relied upon are: 1. That the assessment is insuffi- 
cient in law, because too indefinite and uncertain ; and, 2. That 
the testimony offered was. improperly rejected. 


Mr. William S. Price for the plaintiffs in error. 
Mr. Assistant Attorney-General Smith, contra. 


Mr. CHIEF JUSTICE WAITE delivered the opinion of the 
court. 

The record presents only the exceptions to the exclusion of 
the testimony. The objection that the assessment is insuffi- 
cient in law, because too indefinite and uncertain, cannot be con- 
sidered here, as it does not appear to have been taken below. 

The acts under which the tax was assessed — 17 Stat. 402, sect. 
2; 14 Stat. 104, sect. 9, amending sect. 20 of act of 1864; Rev. 
Stat., sect. 83182— make it the duty of the Commissioner of 
Internal Revenue, in any case where upon inquiry it shall be as- 
certained that any list which has been delivered to a collector is 

imperfect or incomplete, in consequence of any omission or un- 
' derstatement or undervaluation or false or fraudulent statement 
contained in any return or returns made by any persons or par- 
ties liable to tax, to enter upon any monthly or special list, at 
any time within fifteen months after the delivery of such in- 
complete list, the names of the persons or parties in respect to 
whose returns there have been any omission, &c., together with 
the amounts for which such persons or parties may be liable 
over and above the amount assessed upon the return, and to 
certify the list to the collector, to be proceeded with according 
to law. By sect. 44 of the act of 1864, 13 Stat. 239, as amended 
in 1866, 14 Stat. 111, Rev. Stat., sect. 3225, it is provided that, 
where a second assessment has been made pursuant to this au- 
thority, such assessment shall not be remitted, nor shall taxes 
collected under such assessment be recovered, refunded, or paid 
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back, unless it is proved that the list, statement, or return was 
not false or fraudulent, and did not contain any understatement 
or undervaluation. This is a case of second assessment, and 
the question presented is as to the manner in which a manu- 
facturer of fermented liquors may be permitted to prove that 
his returns did not contain an understatement. 

The “ Act to reduce duties on imports and to reduce internal 
taxes, and for other purposes,” passed June 6, 1872, 17 Stat. 
245, as amended Dec. 24, 1872, 17 Stat. 401, sect. 1, provides 
in sect. 19, Rev. Stat., sect. 3337, that every manufacturer of 
fermented liquors shall from day to day enter or cause to be 
entered, in a book to be kept by him for that purpose, the esti- 
mated quantity produced, in barrels, and the actual quantity sold 
or removed for consumption or sale, in barrels, or fractional 
parts of barrels; and shall also from day to day enter or cause 
to be entered, in a separate book to be kept by him for that 
purpose an account of all materials by him purchased for the 
purpose, of producing such fermented liquors, including grain 
and malt, and render to the collector of internal revenue for 
the district, on or before the tenth day of each month, a true 
statement, in writing, taken from his books, of the estimated 
quantity, in barrels, of such liquors brewed and the actual quan- 
tity sold; and verify or cause to be verified such statement and 
the facts therein set forth, by oath or affirmation. These books 
are to be open at all times for the inspection of the collector, 
deputy-collector, inspector, or revenue agent, who may take 
memorandums and transcripts therefrom. Sect. 20 requires the 
verification of the entries made upon these books by the oaths 
of the party making them and of the manufacturer, on or 
before the 10th of each month. 

The taxes are to be paid by stamps purchased from the col- 
lector of the district and affixed to the packages. Sect. 23. 
In this way, by a comparison of the returns with the account 
for stamps sold, a collector can always tell whether the taxes 
upon the reported production have been paid, and, by a com- 
parison of the estimated production with the actual production 
as returned and with the quantity of material purchased, he 
can judge as to the probable honesty of the returns. The 
entries in the books are intended to be for the mutual protec- 
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tion of the government and the manufacturer. As was said in 
Dandelet v. Smith, 18 Wall. 647, “ The exact truth always lies 
in the knowledge of the manufacturer. His books show, or 
ought to show, every thing that he has produced; and, in an in- 
vestigation of this kind, if he shows that his returns or stamps 
fully equal the amount of his production, the burden will then be 
on the government to show a deficiency.” An honest manufac- 
turer who has kept accurate books has always at hand the ready 
means of establishing the fact of his compliance with the law. 
His return is to bé “a true statement, in writing, taken 
from his books.” To prove, therefore, the accuracy of his 
returns, he has but to refer to his books. Parol testimony is 
only required for the identification of the books. That being 
done, the books and the returns speak for themselves. Noth- 
ing more is required, except to institute the necessary compari- 
son. So, too, of the payment of the tax. The law specifies 
the amount of the tax upon each package, and the books show, 
or ought to show, the number of packages. The books also 
show, or ought to show, the quantity of material purchased 
for use. Experience has demonstrated what the ordinary pro- 
duction from a given quantity of material is. If the production 
as shown by the books differed from that which ordinarily 
would be the yield of the material purchased, the burden, as 
the law then stood, was cast upon the manufacturer after a 
reassessment to account for the discrepancy. It is unnecessary 
now to decide whether this rule of evidence has been changed 
by the “ Act to define the tax on fermented or malt liquors,” 
passed May 13, 1876. 19 Stat. 53. The proper mode of over- 
coming this burden is not by showing that no packages have 
been removed without the requisite stamp, but by proof of 
what was actually drawn from the fermenting vessels. The 
reasonable presumption is that the production of one brewer 
will not vary materially from the average of production of 
others operating under similar circumstances and manufactur- 
ing a similar article. If it does, an experienced manufacturer 
ought to be able to account for the difference. For this pur- 
pose, his books, which the law makes it his duty to keep, will, 
if kept as the law requires, furnish the evidence of his daily 
transactions, and enable him at once, when a deficiency appears, 
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to secure the evidence with which to make the necessary ex- 
planation, should one be called for. If he produces a better 
article by the use of a larger quantity of material, or has sus- 
tained special losses in the process of manufacture, or after- 
wards and before removal, or has sold a part of his material 
without use, by having his attention called through his daily 
entries to an apparent deficiency in his production, he can pre- 
pare himself for defence against any charge which may grow 
out of it. His books are not necessarily conclusive for or 
against the government under all circumstances ; but if properly 
kept, as they must be to avoid the penalties of the law, they 
ought, so to speak, to furnish the base from which his evidence 
must spring. If they do not, it is his own fault, and he must 
suffer the consequences. Certainly, the law does not contem- 
plate that he may relieve himself from the effect of insufficient 
or improper entries by a resort primarily to the uncertain rec- 
ollection or knowledge of witnesses as to circumstances which 
in any event can have only a remote bearing upon the ultimate 
fact to be established. We do not say that, in the progress of 
a trial and under some circumstances, such proof as was offered 
as to removals may not be competent; but we are clearly of the 
opinion that no foundation was laid in this case for its introduc- 
tion. The books, with proper explanations in respect to entries 
which appear in them, ought to constitute the best evidence in the 
case; and, until it is shown that they cannot be produced, or 
that they do not contain the information required, no evidence 
of such remote circumstances is admissible. In this case, there 
was no attempt to account for the absence of the books, or any 
claim of defective entries, and we think the court did not err in 
excluding the testimony. 

The other questions presented in the brief filed for the gov- 
ernment were not raised in the court below, and need not be 
considered here. Judgment affirmed. 
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MERCHANTS’ NATIONAL BANK v. COOK. 


1. The court, upon consideration of the facts in this case, holds that it appears 
that an insolvent debtor transferred certain securities to his creditor with a 
view to give him a fraudulent preference, and that the latter received and 
appropriated them, having reasonable cause to believe that the debtor was 
insolvent. 

2. The creditor is, therefore, liable to the assignee in bankruptcy of the debtor for 
the securities or for their value. 

8. Toof v. Martin, 18 Wall. 40, Buchanan v. Smith, 16 id. 277, and Wager v. Hall, 
id. 584, cited and approved. 


APPEAL from the Circuit Court of the United States for the 
Southern District of Ohio. 
The facts are stated in the opinion of the court. 


Mr. Stanley Matthews for the appellant. 
Mr. Edgar M. Johnson, contra. 


Mr. Justice Hunt delivered the opinion of the court. 

This action is brought by the assignees of B. Homans, Jr., 
to recover from the Merchants’ Bank certain securities, or their 
value, received by the bank from Homans. The securities are 
alleged to have been received in violation of the thirty-fifth 
section of the Bankrupt Act. That Homans was insolvent 
when the securities were delivered is not denied, but the bank 
insists that it had no reasonable cause to believe that such was 
his condition. 

On the morning of Aug. 25, 1869, the bank advanced to 
Homans, upon his check on New York, the sum of $10,000, less 
the usual charge of one-eighth of one per cent. In the after- 
noon of the same day, Homans became satisfied that his failure 
could no longer be averted, and that his check thus given would 
not be paid. He therefore placed in an envelope addressed 
to the bank the securities in question, with the following 
note : — 

“Homans & Co., Bankers, No. 23 W. Tuirp Sr., 
Cincinnatl, Aug. 25, 1869. 
“D. I. Faruis, Esq., Pr. 

“Dear Sir, — A disappointment gives us reason to fear that our 
check of this date may not be paid. I leave with you the enclosed 
as security. B. Homans, Jr.” 
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On the morning of the 26th, his banking-house was opened 
for business as usual, Homans himself being present. At nine 
o’clock A.M. he left his office for Covington, where he lived, 
instructing Mr. Wood, one of his clerks, that if he did not re- 
turn at ten o'clock to deliver the envelope addressed to the 
Merchants’ Bank, and another of a like character to another 
bank. Homans did not return that day; but at ten or half-past 
ten o’clock, Mr. Albert, another clerk, received directions from 
him to close the doors, take no more deposits, and pay no more 
checks. Mr. Albert immediately locked the doors, and, receiv- 
ing the package from Mr. Wood, at once delivered it to the 
bank. Upon these facts, with one exception as to time, the 
parties are agreed. 

The president of the Merchants’ Bank testifies that he found 
the envelope on his desk in the bank when he came to the bank 
at about eight o’clock in the morning, and is quite confident 
that it could not have been later than half-past eight when he 
became aware of its contents. On the point of time he may 
easily have fallen into an error; and, we think, there can be no 
doubt of his mistake. Mr. Homans testifies that he left the 
banking-house at nine A.M. to go to Covington, and then gave 
instructions to Mr. Wood, a clerk, to deliver the envelope, if 
he did not return by ten o’clock. Mr. Albert also testifies that 
the banking-office of Homans was opened at nine o’clock, and 
continued open for about an hour; that he then received orders 
from Mr. Homans to close the doors; that he did so, and, in 
pursuance of directions then received from Mr. Wood, proceeded 
to deliver this envelope, with a similar one to another bank; 
and that this delivery was made at ten or half-past ten o’clock. 

Mr. Yergason, the cashier of the Merchants’ Bank, presented 
at Homans’s office a clearing-house check, and payment thereof 
was refused. Mr. Albert testifies that this check was presented 
and payment demanded by the cashier after the doors were 
closed and after the envelope had been delivered at the bank. 
Mr. Fallis testifies to the same purport, and that this demand 
and refusal was made between nine and ten o’clock in the 
morning, 

That Homans intended to give the bank a preference over 
other creditors, — that is, that he expected and intended by 
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means of the enclosures sent that the bank should receive the 
full amount of its $10,000 check, while other creditors would 
receive but a portion of their debts, — is too evident to require 
discussion. Mr. Homans states in explicit terms that he was 
at that time aware of his inability to pay his creditors in full 
then or in the future. 

The important question remains, Had the Merchants’ Bank, 
when it received the packages, reasonable cause to believe that 
Homans was insolvent? If it had, the thirty-fifth section of 
the Bankrupt Act declares the transaction to be void. If it 
had not, it may lawfully hold the securities or their avails. 

The president of the bank testifies that there was nothing in 
the note sent with the securities, or in the transaction itself, 
that led him to suspect the insolvency of Homans. While it 
is impossible certainly to indicate the operation of the human 
mind, we cannot but think the witness is again at fault in his 
recollection, and that his idea at the time of testifying was not 
the one that controlled his action when the occurrence took 
place. 

1. The transaction, on the theory of the solvency of Homans, 
is quite inexplicable. It was the general practice of these par- 
ties, as of all bankers in their city, to deal in exchange on New 
York. The practice was thus: The Merchants’ Bank wanted 
$10,000 to be used in the city of New York. Mr. Homans had 
the money there, which he did not need for his own purposes. 
The bank gives him $10,000 in currency, less the difference in 
exchange, and takes his check on his banker in New York for 
the sum named. This is the theory of the transaction. In fact, 
Homans had no funds in New York, but gave his check that 
he might obtain the currency to be used to meet pressing de- 
mands at home. The theory of the bank, however, was as is 
above stated. 

That a banker in Cincinnati, having sold a sight-draft on 
New York, should the next day, without agreement or solicita- 
tion, send to the holder collaterals to secure the payment of the 
draft, would be an extraordinary transaction, and, in the lan- 
guage of Mr. Cook, president of the Fourth National Bank of 
Cincinnati, it would be a taint upon the standing of the drawer, 
and would at once impress one with the idea that the drawer 
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was insolvent, or in great financial difficulty. Such is the evi- 
dence also of Mr. Griffiths and Mr. Espy, bankers of the same 
place. The giving of security under such circumstances is in 
repugnance to the idea of the whole transaction, which is that 
of a quick and simple commercial exchange of funds. One 
who lends money on bond or time notes may well expect and 
take security for their payment. It is in harmony with the 
transaction. But if a check is taken in payment of an account 
presented, no one would expect to receive collateral security 
for its payment. It would not, however, be more incongruous, 
or more inharmonious, than the giving of collateral security for 
the payment of the draft in question. The giving and accept- 
ance of the collateral could have but one significance to the 
mind of a banker. 

2. The letter accompanying the collaterals, we think, gave 
a notice which a business man could not misunderstand, es- 
pecially in connection with the fact, known to the bank, that 
a short time prior thereto there were evidences that Homans 
was in need of money, and that there were clearing-house 
checks to a large amount outstanding against him. The letter 
enclosed said: “A disappointment gives us reason to fear that 
our check of this date may not be paid. I leave with you the 
enclosed as security.” Its language is expressive to a business 
man. It means, not that we fear our check may not be paid, 
but that it will not be paid. We are disappointed in obtaining 
the funds to pay it. 

This disappointment is not the result of an accident or of a 
misunderstanding, for that apology would have been given if 
it existed; nor is the disappointment a temporary one, for that 
would have been stated if true. We do not expect to be able 
to pay it, and we enclose you securities, which will not indeed 
give the money to which you are entitled, but will protect you 
from ultimate loss. This is what the letter means. It is a 
statement of inability from want of funds to meet a current 
and most pressing debt, either in New York or in Cincinnati, 
the non-payment of which involved public suspension and bank- 
ruptcy. Practically it was so understood, for we find — 

3. That immediately upon its receipt the Merchants’ Bank 
sent for payment its clearing-house check, previously unpre- 
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sented. The testimony of Mr. Albert shows that the Mer- 
chants’ Bank was not in the habit itself of presenting clear- 
ing-house checks, but that, in about fifteen minutes after he 
had left the envelope and securities at the bank, Mr. Yerga- 
son, the cashier, in person presented the clearing-house check 
and requested its payment. The relation of cause and effect is 
a more rational explanation of this speedy demand than to sup- 
pose it to be a mere coincidence. 

It is scarcely necessary to discuss the authorities as to the 
meaning of the words “ having reasonable cause to believe the 
party to be insolvent.”” When the condition of a debtor’s affairs 
are known to be such that prudent business men would conclude 
that he could not meet his obligations as they matured in the 
ordinary course of business, there is reasonable cause to believe 
him to be insolvent. Knowledge is not necessary, nor even a 
belief, but simply reasonable cause to believe. Toof v. Martin, 
13 Wall. 40; Buchanan v. Smith, 16 id. 277; Wager v. Hail, 
id. 584. 

There is nothing in the subsequent decisions of this court to 
vary these principles, and it is not worth while to go through 
the English cases founded upon a statute containing different 
language from our own. 

Upon the whole case, we are all of the opinion that the court 
below decided correctly in holding that Homans was insolvent ; 
that the securities were transferred with a view to give a fraud- 
ulent preference; and that the bank had reasonable cause to 
believe that Homans was insolvent when it received and ap- 
propriated the securities presented to it. 

Decree affirmed. 
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SESSIONS v. JOHNSON. 


On April 5, 1870, A., in order to secure B. as his indorser, made a mortgage of 
certain property. This mortgage the latter, on the thirteenth of that month, 
assigned to C., to secure adebt due him. Oct.4, A. made a second mortgage of 
the same and additional property to D. for $4,000, which sum D. paid to B. as 
the agent of A.; whereupon B. paid certain notes of A. upon which he as well 
as D. was liable as indorser. On the 12th of October, A. sold the entire prop- 
erty covered by both mortgages to E. for $6,000, and received the latter’s notes 
in payment. Of them, $2,444.40 was delivered to C., and $3,555.60 to D., who 
thereupon released their respective mortgages. Proceedings in bankruptcy 
were commenced against A. Nov. 2, 1870, and he was duly adjudicated a bank- 
rupt. His assignees then sued D. for the value of the property covered by 
his mortgage, and obtained, by a compromise, a judgment for $4,000, which he 
satisfied. ‘They subsequently sued him for the amount paid on the said notes 
whereon he was liable as indorser. This suit was compromised by his paying 
$2,000. The assignees thereupon released all claims and demands against him, 
and brought the present action to recover from C., who was not a creditor of 
A., the $2,444.40, on the ground that it was, in fraud of the Bankrupt Act, and 
within six months before the filing of the petition in bankruptcy, paid to him 
to secure him as indorser for B., he having reasonable cause for believing 
A. to be insolvent, and that he thereby prevented the property from coming 
to the assignees for distribution, and sought to impede the operation and evade 
the provisions of that act. Held, 1. That it was incumbent upon C. to show 
that B. took up the notes to secure the payment of which the mortgage to the 
latter had been executed. 2. That, in the absence of such proof, the amount 
received by C. was clearly a preference by way of indemnity. 3. That the 
action was not barred by the satisfaction of the judgment against D. 4. That 
the court having charged that, if the assignees had received from D. full sat- 
isfaction for the proceeds of the sale, there could be no recovery in this action, 
the verdict in favor of the assignees is upon that point conclusive against C. 
5. That the inquiry whether C. had paid any thing for A. was properly sub- 
mitted to the jury. 





ERROR to the Circuit Court of the United States for the 
District of Massachusetts. 

The facts are fully stated, and the assignment of errors is 
set forth in the opinion of the court. 


Mr. Benjamin F. Butler for the plaintiff in error. 
Mr. George W. Morse and Mr. R. M. Morse, Jr., contra. 


Mr. JUSTICE CLIFFORD delivered the opinion of the court. 

Even without satisfaction, a judgment against one of two joint 
contractors is a bar to an action against the other, within the 
maxim transit in rem judicatam; the cause of action being 
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changed into matter of record, which has the effect to merge 
the inferior remedy in the higher. King v. Hoare, 13 Mee. & 
W. 504. 

Judgment in such a case is a bar to a subsequent action 
against the other joint contractor, because, the contract being 
merely joint, there can be but one recovery; and consequently 
the plaintiff, if he proceeds against one only of two joint prom- 
isors, loses his security against the other, the rule being that 
by the recovery of the judgment the contract is merged and a 
higher security substituted for the debt. Robertson v. Smith, 18 
Johns. (N. Y.) 477; Ward v. Johnson, 18 Mass. 149; Cowley v. 
Patch, 120 id. 138 ; Mason v. Eldred et al., 6 Wall. 231. 

But the rule is otherwise where the contract or obligation is 
joint and several, to the extent that the promisee or obligee may 
elect to sue the promisors or obligors jointly or severally: but 
even in that case the rule is subject to the limitation, that, if 
the plaintiff obtains a joint judgment, he cannot afterwards sue 
them separately, for the reason that the contract or bond is 
merged in the judgment; nor can he maintain a joint action 
after he has recovered judgment against one of the parties in a 
separate action, as the prior judgment is a waiver of his right 
to pursue a joint remedy. 

Different modifications of the rule also arise where the con- 
troversy grows out of the tortious acts of the defendants. 
Where a trespass is committed by several persons, the party 
injured may sue any or all of the wrong-doers, but he can have 
but one satisfaction for the same injury, any more than in an 
action of assumpsit for a breach of contract. 

Courts everywhere in this country agree that the injured 
party in such a case may proceed against all the wrong-doers 
jointly, or he may sue them all or any one of them separately ; 
but if he sues them all jointly, and has judgment, he cannot 
afterwards sue any one of them separately; or, if he sues any 
one of them separately, and has judgment, he cannot afterwards 
seek his remedy in a joint action, because the prior judgment 
against one is, in contemplation of law, an election on his part to 
pursue his several remedy. 

Where the injury is tortious, the remedy may be joint or 
several; but the rule in this country is that a judgment against 
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one without satisfaction is no bar to an action against any one 
of the other wrong-doers. Lovejoy v. Murray, 3 Wall. 1; 8. ¢. 
2 Cliff. 196; Livingston v. Bishop, 1 Johns. (N. Y.) 290; 
Drake v. Mitchel, 3 East. 258. 

Sufficient appears to show that the bankrupts, Kane, Sprague, 
& Co., on April 5, 1870, mortgaged their stock, tools, fixtures, 
and machinery to W. W. Sprague, to secure him as their in- 
dorser ; that the mortgagee, on the 13th of the same month, 
assigned the mortgage to the defendant below as security for a 
debt due from the mortgagee to the assignee of the mortgage. 
On the 4th of October following, the bankrupts made a second 
mortgage, including the property described in the first mort- 
gage, together with other property, to E. A. Goodnow, for 
$4,000, which sum the mortgagee paid to the mortgagee of the 
first mortgage, as the agent of the bankrupts, and which he, the 
agent, used in part to pay three notes given by the bankrupts, 
upon which the mortgagees in both mortgages were indors- 
ers. Eight days later, the bankrupts sold to Nichols and John- 
son the whole property covered by the mortgages, and received 
in payment their notes and those of Henry W. Snow, to the 
amount of $6,000, which they divided as follows: $2,444.40 to 
the assignee of the first mortgagee, and $3,555.60 to the second 
mortgagee, who thereupon released their respective mortgages. 

Bankruptcy proceedings against the mortgagors in the two 
mortgages were commenced on the 2d of November in the same 
year, and the plaintiffs were duly appointed assignees of the 
bankrupts’ estate. Subsequently they sued the mortgagee in 
the second mortgage to recover the value of the property cov- 
ered by his mortgage ; and judgment was, by agreement, entered 
in their favor for $4,000, interest and costs, and the evidence 
shows that the judgment was satisfied by the judgment debtor. 
They, the assignees, also brought another suit against the same 
party to recover for the preference he obtained when the agent 
of the bankrupts paid three of their notes upon which the de- 
fendant in the last-named suit was indorser, which suit was set- 
tled by the payment of $2,000 and a release given by the 
assignees of all their claims against the defendant in that suit. 

Beyond doubt, the first mortgage was valid, but it was given 
to secure the mortgagee as indorser for the mortgagors, and 
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inasmuch as the defendant failed to prove that the mortgagee 
had taken up any paper on which he was so liable, it is evident 
that the defendant derived no right to the proceeds of the 
property paid to him by virtue of that mortgage. Nothing 
having been paid by the defendant as indorser for the bank- 
rupts, the money paid him for the release of his mortgage was 
plainly a preference by the way of indemnity. Proceedings in 
bankruptcy were commenced within four months thereafter ; 
and the assignees brought the present suit in the District Court 
against the defendant to recover back the proceeds of so much 
of these notes given to the defendant for the release of his 
mortgage from the bankrupt debtors, the claim being that the 
amount was paid to secure the defendant for his indorsements 
for the insolvent debtors, he having reasonable cause to believe 
that they were insolvent, and that the payment was made to 
prevent the property from coming to the assignees for distribu- 
tion, and to impede and evade the provisions of the Bankrupt 
Act. 

Service was made; and the defendants appeared and pleaded 
the general issue, and that the plaintiffs previously recovered 
judgment against E. A. Goodnow for the value of the same 
property, and that the said judgment has been fully paid and 
satisfied. 

Issue being thus raised, the parties went to trial; and the 
verdict and judgment were for the plaintiffs in the sum of 
$2,786.56 and costs of suit. Exceptions were filed by the 
defendant; and he removed the cause into the Circuit Court, 
where the parties were again heard, and the Circuit Court 
affirmed the judgment, and the defendant removed the cause 
into this court. 

Five errors are assigned, to the effect following: 1. Because 
the District Court did not instruct the jury that the action is 
not maintainable, the assignees having disaffirmed the sale of 
the goods and received the value of the property. 2. Be- 
cause the District Court did not instruct the jury that the 
plaintiffs were estopped by their previous proceedings from 
maintaining the suit. 8. Because the District Court did not 
instruct the jury that the plaintiffs could only have judgment 
for the value of the property, deducting the amount previously 
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recovered. 4. Because the District Court did not instruct the 
jury that the plaintiffs could not recover the proceeds of the 
property in the hands of the mortgagee so long as any contin- 
gent liability remained. 5. Because the issue submitted to 
the jury, whether the defendant had paid any thing for the 
bankrupts, was an immaterial one, if there was any outstanding 
and undischarged indorsement of the defendant for which he 
was liable. 

Separate mortgages were held by the defendant and the 
other mortgagee, of different dates, and it appears that they 
were given for entirely different considerations. Of course, the 
respective mortgagees held the property subject to an equity of 
redemption in the mortgagors; and the case shows that the 
mortgagors sold the respective equities of redemption, and dis- 
tributed the proceeds of the sale between the respective mort- 
gagees. Throughout, the relations of the mortgagees to the 
insolvent debtors were entirely separate. They never held any 
joint claim against the insolvent mortgagors, nor did the mort- 
gagees ever receive any joint security from the insolvent debt- 
ors for their separate claims. Instead of that, the respective 
equities of redemption remained in the mortgagors, and the 
conceded facts show that they sold the equities and distributed 
the proceeds between the respective mortgagees, showing to a 
demonstration that there never was any joint contract relation 
between the mortgagees and the insolvent debtors. 

Even the proceeds of the sale of the equities of redemption, 
as distributed between the respective mortgagees, were entirely 
separate ; nor would it make any difference if the mortgagees, in 
receiving their respective portions of those proceeds, had acted 
jointly, as it is well-settled law that where the tort is joint the 
injured party may have a joint or several remedy, the rule be- 
ing that a judgment against one wrong-doer without satisfac- 
tion is no bar to an action against any one of the other joint 
tort-feasors. Lovejoy v. Murray, supra. 

Joint wrong-doers may be sued separately ; and the plaintiff 
may prosecute the same until the amount of the damages is 
ascertained by verdict, but the injured party can have only one 
satisfaction, the rule being that he may make his election de 
melioribus damnis, which, when made, is conclusive in all sub- 
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sequent proceedings. Heydon’sCase,11Co. 50; White v. Phil- 
brick, 5 Greenl. 147; Knickerbocker v. Colver, 8 Cow. (N. Y.) 
111; O’Shea v. Kirker, 4 Bosw. (N. Y.) 120. 

Without more, these remarks are sufficient to show that the 
theory of estoppel cannot be maintained, and that the first two 
errors assigned must be overruled, for two reasons: 1. Because 
the relation of joint contractors never subsisted between the 
insolvent debtors and the mortgagees, to whom the proceeds of 
the equities of redemption were distributed by the insolvent 
mortgagors. 2. Because the mortgagees, acted separately in 
accepting certain portions of the proceeds of that sale; nor 
would it have made any difference if they had acted jointly, as 
it is settled by all the authorities that when several persons 
have been jointly concerned in the commission of a wrongful 
act they may all be charged jointly as principals, or the plain- 
tiff may sue any one of the parties separately, torts being in 
their nature several, even when the wrongful act was jointly 
committed. Ad. Torts (8d ed.), 939. 

Suppose that is so, still it is insisted by the defendant that 
the plaintiff cannot, in any proper view of the facts, recover 
more than the difference between the amount paid by the other 
mortgagee and the value of the property distributed. What 
the plaintiffs claim is the amount the defendant received from 
the insolvent debtors as part of the proceeds of the sale of the 
equities of redemption. Abundant proof is exhibited that he 
received $2,444.40, and it is conceded that the whole of that 
amount remains in the hands of the defendant. 

Two sums, amounting in the whole to $6,000, were received 
by the plaintiffs of the second mortgagee before the present 
suit was instituted. $4,000 of the amount was recovered by 
judgment in favor of the plaintiffs. They also instituted a 
second suit against the same party, to recover the amount re- 
ceived by him in payment of the notes upon which he was lia- 
ble as indorser ; which action was compromised by the payment 
to the assignees of $2,000, as appears by the agreed state- 
ment of facts. Such payment being made, the assignees exe- 
cuted a release to the defendant in that suit of all claims and 
demands which they, as such assignees, had against him on 
that account. 
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Judgments bind parties and privies, but they do not bind 
strangers; and it is clear that the present defendant was neither 
a party nor privy to the action in the first suit, nor had he 
any thing to do with the compromise of the second suit between 
those parties. 

Enough appears in the evidence to establish that theory ; but 
if any possible doubt could otherwise arise in respect to the 
conclusion, the matter is set entirely at rest by the verdict of 
the jury. They were told by the court that if the plaintiffs had 
once received full satisfaction for the proceeds of the sale from 
the other mortgagee, “ then they can recover nothing from the 
defendant ;” and it follows from the verdict that they did not 
recover in the suits against the other mortgagee any thing for 
the portion of notes taken for the sale of the equities which 
was distributed to the defendant in the present suit. All that 
he received remains in his hands; and inasmuch as the as- 
signees are not estopped by the proceedings against the second 
mortgagee from prosecuting their claim against the defendant 
for the portion of the proceeds of the equities of redemption 
which was distributed to him by the insolvent debtors, it fol- 
lows that the assignee may recover the whole amount of that 
portion without regard to the antecedent proceedings against 
the second mortgagee, which is all that need be said in re- 
sponse to the third assignment of error. 

Both parties agree that the first mortgagee was not a cred- 
itor of the mortgagors, and that the mortgage was given merely 
to secure future advances or future liabilities to be incurred by 
indorsing the paper of the mortgagors. Nothing had been paid 
by the mortgagee ; but the defendant insists that the portion of 
the notes distributed to him cannot be recovered back if any 
outstanding undischarged contingent liability of the kind re- 
mains. 

Grave doubts arise whether that proposition is well founded 
in law, for two reasons: 1. Because it was the equities of re- 
demption which the mortgagors sold, and the notes distributed 
represented the proceeds of that sale. 2. Because it does not 
distinctly appear that any such contingent liability remained 
at the time of the trial. 


But it is unnecessary to decide that question, because the 
VOL. V. 23 
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bill of exceptions does not show that the district judge gave 
any instruction contrary to that construction of the mortgage 
to the defendant, nor does the record show what, if any, in- 
structions he gave in that regard. Unsustained by the record, 
as the fourth assignment of error is, it must be overruled as 
inapplicable to the questions presented for decision. 

Evidence to show that the defendant had paid any paper 
which he had indorsed for the insolvent debtors, so far as 
appears, was entirely wanting; nor does the transcript show 
that any was introduced to prove that any indorsement made 
by the defendant was outstanding and undischarged. Assume 
the facts to be so, and it would be clear that the mortgage 
could not avail the defendant as a defence to the claim of the 
assignees ; and it is equally clear, that, if there were no such 
outstanding indorsements, then it was important for the defend- 
ant to prove that he had advanced moneys to discharge such 
liability. 

Viewed in that light, it is impossible to sustain the fifth 
assignment of error, for the reason that it is shown that the 
inquiry whether the defendant had made any payment for the 
insolvent debtors was an important inquiry, and one that was 
properly submitted to the jury. Proper instructions, it must 
be assumed, were given to the jury in respect to all the issues 
in the case not made the subject of complaint in the bill of 
exceptions, and that all questions involved in the pleadings, 
except those presented by the assignment of errors, are correctly 
settled by the verdict, from which it follows that there is no 
error in the record. Judgment affirmed. 
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COCHRANE v. DEENER. 


The court declines to vacate its decree rendered at the last term in Cochrane v. 
Deener, 94 U. S. 780, but holds that third parties, whose interests are opposed 
to the Cochrane patents which were in controversy in that suit, should nét be 
concluded from having a further hearing upon them whenever a future case 
may be presented here for consideration. 


MorTION to set aside the decree rendered at the last term in 
Cochrane v. Deener, 94 U. S. 780, and to dismiss the appeal. 


Mr. George Harding in support of the motion. 
Mr. Matt. H. Carpenter, contra. 


Mr. JUSTICE BRADLEY delivered the opinion of the court. 

After a careful examination of the evidence adduced on the 
motion to vacate the decree in this case, we see no ground to 
believe that the appellants are chargeable with any collusion 
with the appellees in reference to the argument of the appeal. 
On the contrary, the weight of the evidence is, that they re- 
pelled any arrangement or proposition which might look to 
that end. Whilst we would not hesitate to set aside a decree 
collusively obtained, the proof ought to be very clear to in- 
duce us to do this at the instance of strangers to the suit, 
though incidentally affected by the decision of the questions 
involved. 

At the same time, as the decision in this case is made the basis 
of applications for injunctions against third parties in the Circuit 
Court, it is right that we should say, that, in the argument of 
the appeal before us, the case on the part of the appellees was, 
as it seemed to us, very imperfectly presented; and the evi- 
dence laid before us on this motion demonstrates the fact that 
the appellees, in consequence of the conditional arrangement 
with the appellants, which they secured before the argument 
was had, or for some other cause, omitted to prosecute their 
defence with that degree of zeal and efficiency which the im- 
portance of the case would otherwise have demanded. The 
result was, that the labor of the court, and its liability to over- 
look points of weight and importance, were greatly increased. 
As the case was presented to us, we see no cause for changing 
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our views. But, under the circumstances, we think that third 
parties, who had no opportunity of being heard, and whose 
interests as opposed to the Cochrane patents are very impor- 
tant, should not be concluded from having a further hearing 
upon them whenever a future case may be presented for our 
consideration. Motion denied. 





ALVORD v. UNITED STATES. 


1. The presentation of a claim for compensation for carrying the mails, to the 
Second Assistant Postmaster-General, with whom all the business in relation 
to the claim had been previously transacted, is, in contemplation of law, the 
presentation of it to the Postmaster-General. 

2. The facts in this case considered, and held to entitle the claimant to $35,100 
for his services, under contracts with the Post-Office Department, for carry- 
ing the mails. 


APPEAL from the Court of Claims. 
The facts are stated in the opinion of the court. 


Mr. Thomas Wilson and Mr. Jeremiah M. Wilson for the 
appellant. 
The Solicitor- General, contra. 


Mr. Justice MILLER delivered the opinion of the court. 

It appears by the findings of the Court of Claims, from whose 
judgment this case is appealed, that, by five different written 
contracts made in 1858, appellant agreed with the Postmaster- 
General to carry the mail over as many different routes between 
Iowa City, in the State of Iowa, and Fort Kearney, in Ne- 
braska. On the 25th of July, 1861, it was agreed between him 
and the Postmaster-General, that, for an improved service on 
part of this route, namely, between Omaha on the Missouri 
River, and Fort Kearney, plaintiff should receive $14,000 per 
annum additional, from its commencement on the 5th of August, 
1861. The second and third of the series of facts found by 
the court we give verbatim, as follows: — 


“2. On the 16th of September, 1861, in consequence of the route 
established by Congress for the through California mail having been 
broken by the burning of bridges, the Postmaster-General ordered 
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the California mail to be sent over claimant’s routes; and the 
claimant transported it under and in pursuance of such order from 
the 16th of September to the 25th of December, 1861. It greatly 
exceeded in bulk the other mail matter which the claimant trans- 
ported under his contracts, and on some of his routes required for 
its conveyance at times as many as five coaches per day in addition 
to the one coach which he would otherwise have run, and it at all 
times and on all of his routes required one or more additional 
coaches, which were used exclusively for it; and the fuir and reason- 
able value of the service for the period named was the sum of 
$35,100. 

“3. Immediately after the claimant’s services for carrying the Cal- 
ifornia mail, as set forth in the second finding, had terminated, he 
presented his account therefor to the Postmaster-General, and re- 
quested that it be liquidated and paid, but the Postmaster-General 
refused to allow or pay the same, and directed the Second Assistant 
Postmaster-General to reply, ‘ that, when he made the arrangement 
to give him the $14,000 per annum additional for improved service 
between Columbus and Fort Kearney, it was in view of his con- 
veying the overland mails over that route and through Iowa free 
of additional expense, should circumstances make it necessary tem- 
porarily so to send them; and that if the claim for additional com- 
pensation for such service is to be pressed, he would feel compelled 
at once to annul that arrangement.’ The Second Assistant Post- 
master-General reduced such instructions to writing, in the form of 
a letter from himself to the claimant, and caused it to be mailed to 
the claimant at his residence in Indianapolis, Indiana. Subsequent 
to the mailing of such letter, and while the additional mail service 
at $14,000 per annum was still being rendered, the claimant pre- 
sented documents to prove the justice of his claim for conveying 
the California mail, and otherwise pressed his demand by personal 
interviews with the Second Assistant Postmaster-General, with 
whom all of the business relating to this claim had previously been 
transacted. He did not otherwise notify the Postmaster-General 
that his claim for the California mail service would be pressed. The 
Second Assistant Postmaster-General did not inform the Postmas- 
ter-General that the claimant thus pressed his demand for the Cali- 
fornia mail service. The claimant continued to run a daily mail 
between Omaha and Fort Kearney, and to receive the consideration 
at the rate of $14,000 per annum, from the 12th of February, 1862, 
when the Postmaster-General’s decision was made, up to the termi- 
nation of the original contract on the 30th of June, 1862.” 
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On the facts thus found, the court was of opinion that the 
law was for defendants, and dismissed appellant's bill. 

The ground assumed by the majority of the Court of Claims 
is, that by continuing to perform the services for which the 
$14,000 extra was allowed, and receiving the pay for it, after 
receipt of the Postmaster-General’s ‘letter, he waived his right 
to insist on the $35,100 which that court find was otherwise 
justly his due. 


The Solicitor-General takes another view of the matter, and. 


insists that Alvord did not press his claim after the receipt of 
that letter; and for that reason, and by continuing the $14,000 
contract, must be held to have waived his claim to the $35,100. 

Neither of these views seem to us to be sound. The court 
below distinctly states that after the date of the letter from 
the Second Assistant Postmaster-General, in which it was stated 
that the arrangement for additional compensation under the 
$14,000 contract would be annulled if the other claim was 
pressed, “the claimant presented documents to prove the jus- 
tice of his claim for carrying the California mails, and other- 
wise pressed his demand by personal interviews with the Second 
Assistant Postmaster-General, with whom all the business re- 
lating to this claim had previously been transacted.” 

It is difficult to see how he could more actively have pressed 
his claim in that department; and it cannot be admitted that 
it was not pressed, because the evidence and the arguments 
were presented to the assistant instead of the head of the de- 
partment. We suppose that the assistant postmasters-general 
were appointed for precisely such functions as this one dis- 
charged in the matter, and it would be a dangerous principle to 
hold that the department is bound alone by what is transacted 
by the Postmaster-General in person; for the same rule would 
free parties dealing with the department from obligations not 
assumed directly with its head. 

Considering, then, that Alvord did press this claim, how can 
he be said to have waived it? The Postmaster-General’s state- 
ment was, that if you press this claim, I shall be compelled to 
abrogate the other. If he had abrogated the other, the corre- 
spondence might have been a sufficient justification for so doing. 
If this suit had been brought to recover under the $14,000 








= 











Oct. 1877.] ALvorD v. UniTeD States. 359 


contract, what took place might have shown some reason 
against a recovery. But it is clear, from all the facts found, 
that the department, although Alvord did press his claim for 
carrying the California mail earnestly and without remission, 
did not choose to exercise its option or execute its threat to 
discontinue the other arrangement, but permitted it to stand, 
probably because the good of the service required it. Instead 
of that, it concluded to resist the present claim. 

The correspondence with the Postmaster-General, therefore, 
does not affect the merits of this claim; and as the findings of 
the court show a case in which the fair and reasonable value 
of the additional service rendered under the peremptory order 
of the Postmaster-General by the claimant was $35,100, we 
see no reason why he should not have recovered it. At the 
time he made his original contracts they were for a certain 
number and character of coaches for so many days in the week. 
The California mail was then carried by sea. Later, it was 
carried to St. Joseph, on the Missouri River, two hundred 
miles south of claimant’s route, by rail, and then overland by 
another contractor. This mail exceeded all the other mail 
matter which he was expected to carry, and did carry, under 
his original contract; and it was only in consequence of the 
destruction of the railroad bridges in Missouri by the guerilla 
warfare of the early days of the insurrection that the whole of 
that mail was ordered to be carried temporarily over claimant’s 
lines through the State of Iowa. 

If this mail could have been carried by the same number 
and character of coaches run for the same number of days in 
the week, which were stipulated in his contracts, perhaps no 
additional compensation would have been due. But the court 
distinctly finds that under the order, which he had no right to 
resist, he was compelled to put on five additional coaches per 
day on some of his routes, and at all times and on all his routes 
one or more additional coaches were used exclusively for the 
increased mail. For this service, altogether beyond what his 
contract required of him, he is entitled to compensation on 
every principle of law and justice. 


Judgment reversed and cause remanded, with directions to 


render a judgment for the plaintiff for $35,100, the value of 
his services, as already found by the Court of Claims. 
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County oF CAss v. JOHNSTON. 


1. The provisions of the act of the General Assembly of Missouri, entitled “ An 
Act to facilitate the construction of railroads in the State of Missouri,” ap- 
proved March 23, 1868, commonly known as the “ Township Aid Act,” 
which authorize a subscription to the capital stock of railway companies by 
a township, whenever it appears, by the returns of an election duly called 
for that purpose, “ that not less than two-thirds of the qualified voters of the 
township voting at such election are in favor of such subscription,” are not 
repugnant to sect. 14, art. 11, of the Constitution of that State, adopted in 
1865, which ordains that the General Assembly shall not authorize any 
county, city, or town to-become a stockholder in, or to loan its credit to, 
any company, association, or corporation, unless two-thirds of the qualified 
voters of such county, city, or town, at a regular or special election to be held 
therein, shall assent thereto. 

2. Harshman v. Bates County, 92 U. S. 569, so far as it conflicts herewith, is over- 
ruled. 

8. All qualified voters who absent themselves from an election held on pub- 
lic notice duly given are presumed to assent to the expressed will of the 
majority of those voting, unless the law providing for the election other- 
wise declares. 

4. It is not an objection to the validity of the bonds issued under that act that 
the railroad company, to the capital stock of which the subscription was 
made by the county court on behalf of the township, was not incorporated 
until the day when the election took place. 

5. On the bonds in question in this suit the judgment was properly rendered by 
the court below against the county, to be enforced, if necessary, by manda- 
mus against the county court or the judges thereof, to compel the levy and 
collection of a tax in accordance with the provisions of that act. 


ERROR to the Circuit Court of the United States for the 
Western District of Missouri. 

Johnston, a citizen of Iowa, brought this action Sept. 3, 1874, 
against the “County of Cass, trustee for Camp Branch Town- 
ship in said county, State of Missouri,” to recover the amount 
of certain overdue coupons attached to bonds whereof he al- 
leged that he was the lawful holder. A copy of one of the 
bonds and of a coupon annexed thereto is as follows : — 


“UNITED STATES OF AMERICA, 
“ State of Missouri. 


“Cass County Bonp. 
“No. 53.] Interest ten per cent per annum. [ $500. 


“ Know all men by these presents, that the County of Cass, in 
the State of Missouri, acknowledges itself indebted and firmly 
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bound to the St. Louis and Santa Fé Railroad Company, Missouri 
division, in the sum of $500, which the said county of Cass, for and 
on account of Camp Branch Township, for value received, hereby 
promises to pay said company, or bearer, at the banking-house of 
Northrup & Chick, in the city of New York, and State of New York, 
ten years after date, with interest thereon from the date hereof at the 
rate of ten per cent per annum, payable semiannually on the eleventh 
days of January and July of each year, on the presentation and deliv- 
ery at said banking-house of Northrup & Chick, in said city of New 
York, State of New York, of the coupons of interest hereto attached. 

“This bond is issued pursuant to an order of the county court 
of said County of Cass, made by authority of an act of the General 
Assembly of the State of Missouri, entitled ‘An Act to facilitate 
the construction of railroads in the State of Missouri,’ and approved 
on the twenty-third day of March, a.p. 1868, and authorized by a 
vote of more than two-thirds of the voters of said township. 

“In testimony whereof, the said County of Cass has executed 
this bond by the presiding justice of the county court of said county, 
under the order of said court, signing his name hereto, and by the 
clerk of said court, under the order thereof, attesting the same and 
affixing hereto the seal of said court. 

“This done at the office of the clerk of said court, this eleventh 
day of July, a.v. 1870. 

[SEAL.] “ Jemiet C. STEVENSON, 

“ Presiding Justice of the County Court of Cass County, Mo. 
“©. H. Dore, 
“ Clerk County Court Cass County, Mo.” 


“ HARRISONVILLE, Cass County, July 11, 1870. 
“The County of Cass promises to pay the sum of $25 on the 
eleventh day of January, 1873, being interest on bond No. 53, for 
$500, payable at the banking-house of Northrup & Chick, in the 
city of New York, State of New York. 


“C,. H. Dore, 
“ Clerk of the County Court of Cass County, Mo.” 


The act referred to in the bond is generally known as “ The 
Township Aid Act.” The first, second, third, and fifth sections 
are as follows : — 


“ Section 1. Whenever twenty-five persons, tax-payers and resi- 
dents, in any municipal township, for election purposes, in any 
county in this State, shall petition the county court of such county, 
setting forth their desire, as a township, to subscribe to the capital 
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stock of any railroad company in this State, building or proposing 
to build a railroad into, through, or near such township, and stating 
the amount of such subscription, and the terms and conditions on 
which they desire such subscription shall be made, it shall be the 
duty of the county court, as soon as may be thereafter, to order an 
election to be held in such township, to determine if such subscrip- 
tion shall be made; which election shall be conducted and returns 
made in accordance with the law controlling general and special 
elections; and if it shall appear, from the returns of such election, 
that not less than two-thirds of the qualified voters of such town- 
ship voting at such eléction are in favor of such subscription, it 
shall be the duty of the county court to make such subscription in 


_behalf of such township, according to the terms and conditions 


thereof, and if such conditions provide for the issue of bonds in pay- 
ment of such subscription, the county court shall issue such bonds, 
in the name of the county, with coupons for interest attached, but 
the rate of interest shall not exceed ten per cent per annum; and 
the same shall be delivered to the railroad company. 

“Sect. 2. In order to meet the payments on account of the sub- 
scription to the stock, according to its terms, or to pay the interest 
and principal on any bond which may be issued on account of such 
subscription, the county court shall, from time to time, levy and 
cause to be collected, in the same manner as county taxes, a special 
tax, which shall be levied on all the real estate lying within the 
township making the subscription, in accordance with the valuation 
then last made by the county assessor for county purposes. 

“ Sect. 3. The county treasurer shall be authorized and required 
to receive and collect, of the sheriff of the county, the income from 
the tax provided in the previous section, and to apply the same 
to the payment of the stock subscription according to its terms, or to 
the payments of interest and principal on the bonds, should any be 
issued in payment of such subscription; he shall pay all interest on 
such bonds, out of any money in the treasury collected for this pur- 
pose, by the tax so levied, as the same becomes due, and also the 
bonds as they mature, which shall be cancelled by the county court ; 
and this service shall be considered a part of his duty as county 
treasurer.” 

“ Sect. 5. In all cases hereafter, where a railroad or branch rail- 
road in this State shall be built, in whole or in part, by subscriptions 
to its stock, by counties, cities, or townships, the proceeds of all 
State and county taxes, levied upon such railroad company or branch 
so built, or the property thereof, shall be paid into the treasury of 
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the counties where collected, and the county treasurers shall ap- 
portion the same, according to their several subscriptions, to such 
counties, cities, or townships so subscribing stock, until the whole 
amount of such subscription is refunded to them; and such sums 
so apportioned shall be paid over to the county or city treasurer, 
and applied to the payment of the interest and principal of the 
bonds issued by such county or city on account of their subscription 
stock as aforesaid, if any are outstanding, and, if not, it shall by them 
be placed to the credit of the school fund in such county, city, or 
township.” 


The remaining sections do not affect any question here 
involved. They declare when the act shall take effect, and 
provide for granting to tax-payers certificates convertible into 
railway stock. 

The Constitution of Missouri took effect July 4, 1865; and 
sect. 14, art. 11, is as follows: — 


“The General Assembly shall not authorize any county, city, or 
town to become a stockholder in, or to loan its credit to, any com- 
pany, association, or corporation, unless two-thirds of the qualified 
voters of such county, city, or town, at a regular or special election, 
to be held therein, shall assent thereto.” 


In 1871, the legislature of Missouri so amended sect. 2 of the 
Township Aid Act of 1868 as to make the tax therein provided 
for a tax upon all the real estate and personal property’ within 
the township. The county answered, that said bonds were issued 
in payment of a pretended subscription by said county in behalf 
of said Camp Branch Township, to the St. Louis and Santa Fé 
Railroad Company, under the authority of the act of March 23, 
1868, and that prior to the date of them the township had no 
authority to subscribe for stock in said company or issue bonds 
therefor, or to have the same done for it by the county court ; 
that prior to April 20, 1869, said company had not been organ- 
ized, that on March 13, 1869, twenty-five voters of said town- 
ship filed a petition, setting forth the desire of said township to 
subscribe dollars to the capital stock of the St. Louis and 
Santa Fé Railroad Company, proposed to be organized, to build 
a railroad through said township, said subscription to be paid 
in bonds to be issued by said county court for and on account 
of the township ; that on that day the court ordered an election 
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in said township to be held on April 20, 1869; that on April 
20, 1869, articles of incorporation were filed in the office of the 
secretary of state as provided by law, and thereby said com- 
pany in said State became incorporated ; that at the election 
so held two-thirds of the qualified voters of the township did 
not vote in favor of the subscription, although more than two- 
thirds of them voted at such election; and that by reason of 
the premises said bonds were null and void. 

The plaintiff demurred to the answer; and, the demurrer 
having been sustained, judgment was rendered that the plain- 
tiff recover of “said county, trustee for said township,” the 
amount of said coupons, with interest thereon and costs, and 
that said county do pay the same “out and from taxes levied 
on the taxable property of said township.” 

The county thereupon sued out this writ of error. 

The case was argued by Mr. Willard P. Hall and Mr. John 
C. Gage for the plaintiff in error, and by Mr. John B. Hender- 
son for the defendant in error. 

The plaintiff in error submitted the following propositions : 

1. The Township Aid Act of 1868, under which the bonds 
in suit were issued, is repugnant to the Constitution of Missouri 
of 1865. It authorizes a municipal subscription to the capital 
stock of railroad companies, if two-thirds of the qualified voters 
voting at an election held under its provisions are in favor of 
it, whereas the Constitution requires the assent of two-thirds 
of all the qualified voters to render such subscription valid. 
Sufficient notice of this objection appears in the recitals of 
the bonds to put the holder on inquiry. State v. Winkelmeier, 
35 Mo. 103; State v. Sutterfield, 54 id. 391; Harshman v. 
Bates County, 92 U.S. 569. 

2. The record shows that the bonds were issued in payment 
of a subscription, by the township, to the capital stock of a 
railroad company which had no existence when the tax-payers 
petitioned for an election to take the sense of the people upon 
the question of the subscription, and when the election was 
ordered. They are, therefore, invalid, even in the hands of an 
innocent holder. tubey v. Shain et al., 54 Mo. 207; The 
People v. Franklin, 5 Lans. (N. Y.) 129. 

3. The bonds are to all intents and purposes township, not 
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county, bonds. The county has incurred no liability to pay 
them. They are to be paid out of a special fund, derived from 
a tax upon the real and personal property within the township. 
The levy of that tax is imposed on the county court. A man- 
damus to compel the requisite levy is the appropriate and 
exclusive remedy of the bond-holder. An action on them 
will not lie against the county, and the judgment rendered in 
this case is evidently erroneous. The State v. Linn County, 
44 Mo. 504; State v. Justices of Bollinger County, 48 id. 475. 


Mr. CHIEF JusTICE WAITE delivered the opinion of the 
court. 

The first question presented for our determination in this 
case is, whether the “Township Aid Act” of Missouri is re- 
pugnant to art. 11, sect. 14, of the Constitution of that State, 
inasmuch as it authorizes subscriptions by townships to the 
capital stock of railroad companies whenever two-thirds of 
the qualified voters of the township, voting at an election called 
for that purpose, shall vote in favor of the subscription, while 
the Constitution prohibits such a subscription, “ unless two- 
thirds of the qualified voters of the. . . town, at a regular or 
special election to be held therein, shall assent thereto.” 

In Harshman v. Bates County, 92 U.S. 569, we incidentally 
decided the act to be unconstitutional ; but the point then spe- 
cially in controversy was as to the applicability of this constitu- 
tional prohibition to township organizations. It was impliedly 
conceded upon the argument that, if the Constitution did apply, 
the law could not be sustained ; and we accepted this concession 
as truly stating the law of Missouri. Now, however, the ques- 
tion is directly presented, whether the provisions of the Consti- 
tution and the statute are not substantially the same. On the 
one hand, it is contended that the Constitution requires the 
actual vote of two-thirds of the qualified voters of the town- 
ship in favor of the subscription; and, on the other, that the 
requisite assent is obtained if two-thirds of those voting at 
the prescribed election shall vote to that effect. 

The Supreme Court of Missouri has often been called upon 
to construe and give effect to this statute, and has never in a 
single instance expressed a doubt as to its validity. The first 
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case was that of The State v. Linn County, 44 Mo. 504, decided 
in 1869, the year after the law was passed. That was an ap- 
plication for a mandamus to compel the county court to issue 
bonds upon a subscription made pursuant to a vote under the 
law ; and it was contended that the act was repugnant to art. 11, 
sect. 14, of the Constitution, because the bonds to be issued 
were the bonds of the county and not of the township, and the 
voters of the county had not given their assent; but the court 
held that they were the bonds of the township, and granted the 
writ. Following this are the cases of Ranney v. Baeder, 50 
Mo. 600; MePike v. Pen, 51 id. 63, decided in 1872; State v. 
Cunningham, 51 id. 479; Rubey v. Shain, 54 id. 207, decided 
in 1873; State v. Bates County, 57 id. 70, decided in 1874; 
State v. Clarkson, 59 id. 149, decided in 1875; State v. Daviess 
County, 64 id. 31; and State v. Cooper County, id. 170, decided 
in 1876,— in all of which the act was in some form brought 
under consideration, and in no one was there a suggestion of 
its unconstitutionality by either court or counsel. 

It is true that the objection now made to the law was in no 
case presented or considered; but this is sufficiently explained 
by the fact that in other cases a construction adverse to 
such a position had been given to language similar to that em- 
ployed in the constitutional prohibition. In State v. Winkel- 
meier, 35 id. 103, decided in 1864, just previous to the adoption 
of the Constitution, under a law which empowered the city 
authorities of St. Louis to grant permission for the opening of 
establishments for the sale of refreshments on any day in the 
week, ‘‘ whenever a majority of the legal voters of the city” 
authorized them to do so, it was held that there must be a 
majority of the voters participating in the election at which 
the vote was taken, and not merely a majority of those voting 
upon that particular question. The judge who delivered the 
opinion of the court did, indeed, say, “* The act expressly requires 
a majority of the legal voters; that is, of all the legal voters 
of the city, and not merely of all those who at a particular time 
choose to vote upon the question.” But this must be read in 
connection with what follows, where it is said that ‘it appeared 
that more than thirteen thousand voters participated in that 
election, and that only five thousand and thirty-five persons 
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voted in favor of giving to the city authority,. ..and two 
thousand and one persons voted against it. . . . It is evident 
that the vote of five thousand out of thirteen thousand is not 
the vote of a majority.” Taking the opinion as a whole, it is 
apparent that there was no intention of deciding that resort 
must be had elsewhere than to the records of the election at 
which the vote was taken to ascertain whether the requisite 
majority had been obtained. But, however this may be, in 
1866 a similar question was presented to the same court in 
State v. Mayor of St. Joseph, 37 id. 270. There it was pro- 
vided that the mayor and council of St. Joseph should cause all 
propositions “to create a debt by borrowing money,” to be 
submitted “to a vote of the qualified voters of the city,” and 
that in all such cases it should require “two-thirds of such 
qualified voters to sanction the same.” A proposition to borrow 
money for the improvement of streets was submitted to a vote 
of the voters at an election called for that purpose, and resulted 
in a majority in favor of the measure. The mayor declined 
signing the necessary bonds, because “ he was in doubt whether 
the matter was to be determined by two-thirds of all the votes 
polled at the special election, or by two-thirds of all the voters 
resident in the city, absolutely, whether voting or not.” There- 
upon a suit was instituted to settle this question, and to compel 
the mayor, by mandamus, to issue the bonds. In giving its 
decision, the court said: ** We think it was sufficient that two- 
thirds of all the qualified voters who voted at the special elec- 
tion, authorized for the express purpose of determining that 
question, on public notice duly given, voted in favor of the 
proposition. This was the mode provided by law for ascertain- 
ing the sense of the qualified voters of the city upon that 
question. ‘There would appear to be no other practicable way 
in which the matter could be determined.” The writ of man- 
damus was accordingly issued. The same year the question 
came up again in State v. Binder, 38 id. 450. In that case the 
point arose under the refreshment act of St. Louis, which was 
considered in State v. Winkelmeier. It appeared that the 
authority to grant the permission in question was given ata 
special election called for that purpose, and that out of a vote 
of seven thousand and eighty-five, five thousand and fifty-one 
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were in favor of the grant, and two thousand and thirty-four 
against it. The cases of State v. Winkelmeier and State v. St. 
Joseph were both referred to ; and, after quoting from the opinion 
in the latter case, it was said: ** We think the case made here 
- comes within the reasoning and the principles of that decision, 
namely, that an election of this kind, authorized for the very 
purpose of determining that question, on public notice duly 
given, was the mode contemplated by the legislature, as well 
as by the law, for ascertaining the sense of the legal voters 
upon the question submitted, and that there could not well be 
any other practicable way in which such a matter could be 
determined.” These decisions had all been made, and had 
never been questioned, when the act of 1868, now under con- 
sideration, was passed. They were also in force, as evidence 
of the law of the State, when the bonds in controversy were 
issued ; and, so far as we are advised, there has been no disposi- 
tion since on the part of the courts of the State to modify 
them. In State v. Sutterfield, 54 id. 391, the question was as 
to the construction of another clause in the Constitution ; and 
the decision was placed expressly on the ground of a difference 
between the two provisions. That court has in the strongest 
language intimated its unwillingness to interfere with its pre- 
vious adjudications when property has been acquired or money 
invested under them. Smith v. Clark County, id. 58; State v. 
Sutterfield, supra. 

In St. Joseph Township v. Rogers, 16 Wall. 644, this court 
gave the same construction to the phrase, ‘a majority of the 
legal voters of a township,” as used in an Illinois municipal 
aid statute; and Mr. Justice Clifford, in delivering the opinion, 
uses this language: “It is insisted by the plaintiff that the 
legislature, in adopting the phrase, ‘a majority of the legal 
voters of the township,’ intended to require only a majority of 
the legal voters of the township voting at an election notified 
and held to ascertain whether the proposition to subscribe for 
the stock of the company should be accepted or rejected ; and 
the court is of the opinion that such is the true meaning of the 
enactment, as the question would necessarily be ascertained by 
a count of the ballot.” Among other authorities cited in sup- 
port of this proposition is the case of State v. Mayor of St. 
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Joseph, supra. This we understand to be the established rule 
as to the effect of elections, in the absence of any statutory 
regulation to the contrary. All qualified voters who absent 
themselves from an election duly called are presumed to assent 
to the expressed will of the majority of those voting, unless 
the law providing for the election otherwise declares. Any 
other rule would be productive of the greatest inconvenience, 
and ought not to be adopted, unless the legislative will to that 
effect is clearly expressed. Louisville ¢ Nashville Railroad (o. 
v. The County Court of Davidson et al., 1 Sneed (Tenn.), 638 ; 
Taylor v. Taylor, 10 Minn. 107; People v. Warfield, 20 Ill. 159; 
People v. Garner, 47 id. 246; People v. Wiant, 48 id. 263. 
We conclude, therefore, that the Supreme Court of Missouri, 
when it decided the case of The State v. Linn County, and held 
the law in question to be constitutional, did not overlook 
the objection which is now made, but considered it settled by 
previous adjudications. That case is, therefore, to be consid- 
ered as conclusive upon this question, as well as upon that which 
was directly considered and decided, and, as a rule of State 
statutory and constitutional construction, is binding upon us. 
It follows that our decision in Harshman v. Bates County, in so 
far as it declares the law to be unconstitutional, must be over- 
ruled. 

It is further insisted that the bonds sued upon are invalid, 
because the railroad company to which the subscription was 
voted was not incorporated until the day of the election; and 
Rubey v. Shain, 54 Mo. 207, is cited in support of this objec- 
tion. That case only decides, if it is to be regarded as author- 
ity, that a subscription cannot be made by a township until the 
company is incorporated, or, rather, that township subscriptions 
cannot be used to bring the company into existence. They 
are, to use the language of the judge in his opinion, not to be 
made the “ nucleus around which aid is to be gathered.” Here 
the company had been incorporated when the subscription was 
made. The decision relied upon, therefore, does not apply, 
and we are not inclined to extend its operation. This makes 
it unnecessary to inquire whether this defence could be main- 
tained as against an innocent holder. 

It is finally objected, that, as the bonds are in fact the bonds of 
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the township, no action can be maintained upon them against the 
county. Without undertaking to decide what would be the 
appropriate form of proceeding to enforce the obligation in 
the State courts, it is sufficient to say that in the courts of the 
United States we are entirely satisfied with the conclusions 
reached by the court below, and that a judgment may be ren- 
dered against the county, to be enforced, if necessary, by man- 
damus against the county court or the judges thereof, to compel 
the levy and collection of a tax in accordance with the provi- 
sions of the law under which the bonds were issued. The 
reasoning of the learned circuit judge in Jordan v. Cass County, 
8 Dill. 185, is to our minds perfectly conclusive upon this sub- 
ject, and we content ourselves with a simple reference to that 
case as authority upon this point. 

Judgment affirmed. 


Mk. JUSTICE BRADLEY, with whom concurred MR. JUSTICE 
MILLER, dissenting. 

I feel obliged to adhere to the opinion given in Harshman v. 
Bates County, 92 U.S. 569. Ifthe Missouri convention which 
framed the Constitution of 1865 desired to prevent munici- 
pal subscriptions to railroad and other enterprises, except by: 
the consent of a majority of the people qualified to vote in the 
district to be affected, I do not see what language could have 
been adopted more apt for the purpose than that which is 
actually used in the fourteenth section of art. 11: “The Gen- 
eral Assembly shall not authorize any county, city or town to 
become a stockholder in, or to loan its credit to, any company, 
association, or corporation, unless two-thirds of the qualified 
voters of such county, city, or town, at a regular or special 
election to be held therein, shall assent thereto.” The literal 
meaning of this clause seems to me unmistakably to require 
two-thirds of the qualified voters, whether they vote or not. 
The language is just as strong as that of the twenty-fourth 
section of art. 4, which declares that “no bill shall be passed 
unless by the assent of a majority of all the members elected 
to each branch of the General Assembly.” This clause has 
always been construed to mean that no law can be passed 
unless a majority of the members vote for it, whether all are 
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-present or not. And the reason of the requirement in the 
former case is as strong as in the latter. The people who are 
to pay the taxes for raising a subscription to a railroad ought 
not to be subjected to that burden, unless the requisite majority 
of the class named, that is, the qualified voters, can be induced 
to give their assent to it. In the one case, as in the other, 
absence and failure to vote is equivalent to a dissent. I con- 
cede that if the Supreme Court of Missouri has given a contrary 
construction to the clause, which has become the settled law of 
the State, we should be governed by it. But I do not under- 
stand that this has been done. In State v. Winkelmeier, 35 
Mo. 103, which was decided just before the adoption of the 
Constitution, the question arose upon the act of 1857, which 
declared that ‘* the corporate authorities of the different cities 
in the county of St. Louis shall have the power, whenever a 
majority of the legal voters of the. respective cities in said 
county authorize them to do so, to grant permission for the 
opening of any establishment within the corporate limits of 
said cities for the sale of refreshments on any day in the week.” 
At an election in St. Louis, five thousand persons voted in 
favor of giving to the city authority to grant permission to open 
establishments for the sale of refreshments on Sunday, and two 
thousand voted against it. The court held, that, in order to 
confer the requisite authority under the act, it required “a 
majority of the legal voters, that is, of all the legal voters, of 
the city, and not merely of all those who might, at a particular 
time, choose to vote upon the question.” This was the express 
language of the court; and as at that election more than thir- 
teen thousand voters participated in voting for the officers to 
be elected, it was apparent from the election returns themselves, 
without looking further, that a majority of the legal voters of 
the city had not voted for the authority ; and hence it was de- 
cided that no authority had been given. It is evident that the 
court would have come to the same conclusion had it been shown 
in any other way that less than a majority of the legal voters 
voted for the authority. The mode of ascertaining the whole 
number of legal voters was not prescribed by the law. In that 
case, it sufficiently appeared from the election returns themselves. 
There is no valid reason why the same conclusion should not 
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be deduced from a registry of the legal voters. The objection 
that some persons not entitled to vote may be registered has 
no force to my mind. If any one choose to raise that issue, it 
might be open for him to do so; but the registry would cer- 
tainly furnish prima facie evidence of the number of legal or 
qualified voters. 

After the Constitution was adopted, a case arose on that clause 
of the Constitution which declares, art. 4, sect. 30, “ that the 
General Assembly shall have no power to remove the county 
seat of any county, unless two-thirds of the qualified voters of 
the county, at a general election, shall vote in favor of such re- 
moval. This was the case of State v. Sutterfield, 54 id. 391; 
and the court, in an elaborate argument, again held that these 
terms require a positive vote in the affirmative of two-thirds of 
the qualified voters of the county; and the court expressly 
says, “ There is no difficulty in ascertaining what that num- 
ber is, since the same Constitution provides for a registration, 
and points out who the qualified voters are.” 

In the cases relied on by the defendant in error, the precise 
question now under consideration was not presented to the Su- 
preme Court of Missouri. They mostly related to forms of 
phraseology different from that under consideration, and are 
distinguishable therefrom in several particulars, which it is un- 
necessary now to examine. The leading case of The State v. 
Linn County, 44 id. 504, was cursorily examined in Harshman 
v. Bates County. But, not desiring to prolong this opinion by 
entering into a critical examination of those cases, I will simply 
remark, that, taking them all together, the weight of authority 
in Missouri is, in my judgment, on the side of the interpreta- 
tion which I still feel constrained to give to the constitutional 
clause in question. 
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County oF Cass v. JORDAN. 
The court adheres to its rulings in County of Cass v. Johnston, supra, p. 360. 


ERROR to the Circuit Court of the United States for the 
Western District of Missouri. 

The coupons sued on by Jordan are from bonds issued by 
Cass County on behalf of Mount Pleasant Township, which 
recite that they are issued “ pursuant to an order of the county 
court of said county, made by authority of an act of the Gen- 
eral Assembly of the State of Missouri, entitled ‘An Act to 
facilitate the construction of railroads in the State of Mis- 
souri,’ approved on the twenty-third day of March, 1868, and 
authorized by a vote of more than two-thirds of the voters of 
said township, to aid in the construction of the Pleasant Hill 
and Lawrence Branch of the Pacific Railroad of Missouri.” 
The bonds bear date Aug. 24, 1869. 

A petition of the requisite number of the tax-payers and 
residents of the township having been presented May 11, 1869, 
praying the county court to submit to a vote of the qualified 
voters of the township, the question of subscribing ‘$25,000 
to the capital stock of the Pacific Railroad Company, which 
proposes to build a railroad through said township, to be 
known as the Pleasant Hill and Lawrence Branch of the 
Pacific Railroad,” the requisite order was made, and the sheriff 
directed to give notice of the election. It was duly held 
July 13, 1869, and more than two-thirds of the qualified voters 
of said township voting thereat voted in favor of the subscrip- 
tion. The court thereupon ordered the subscription to be made 
to the capital stock of that company, and the bonds to be 
issued. 

The Pacific Railroad Company was incorporated March 12, 
1849, by an act of the General Assembly of Missouri, and was, 
by its charter, authorized to build branch roads. Its board 
of directors adopted and, June 15, 1869, filed in the office of 
the secretary of state a resolution declaring said branch to 
be a branch of the Pacific Railroad, under an act of the 
General Assembly, entitled “ An Act to aid the building of 





















874 County oF Cass v. JORDAN. [Sup. Ct. 


branch railroads in the State of Missouri,” approved March 21, 
1868. 

Before the subscription was made, the company, July 24, 
1869, submitted a proposition to the county court, that the 
stock to be issued should be stock in said branch, and none 
other, as provided by said act of March 21, 1868. 

The county court, in compliance with the petition of two- 
thirds of the voters voting at said election, accepted the propo- 
sition, Aug. 14, 1869, and, conformably to its terms, entered 
into a contract with the company. The bonds were accord- 
ingly issued, and the certificates of stock in the branch road 
delivered. The road was constructed as a branch road under 
the act of March 21, 1868. 

The court below rendered judgment against the county for 
the amount of the coupons and interest, and the county sued 
out this writ of error. 

Submitted on printed arguments by Mr. Willard P. Hall 
for the plaintiff in error, and by Mr. John B. Henderson and 
Mr. T. K. Skinner for the defendant in error. 


Mr. CHIEF JUSTICE WAITE delivered the opinion of the 
court. 

The only question presented in this case not disposed of by 
the judgment in County of Cass v. Johnston, supra, p. 360, is 
that which relates to the identity of the company to whose stock 
the subscription was made with that to which the subscription 
was authorized, the claim being that the vote was for a sub- 
scription to the stock of the Pacific Railroad, while the sub- 
scription was actually made to that of the Pleasant Hill and 
Lawrence Branch of the Pacific Railroad. It appears, with 
reasonable certainty, that the vote of the township was for a 
subscription to aid in the construction of the branch road, and 
was intended to authorize the taking of the stock in the Pacific 
Railroad set apart under the ‘ Act to aid in the building of 
branch railroads in the State of Missouri,” approved March 21, 
1868, to the Pleasant Hill and Lawrence branch. This ren- 
ders it unnecessary to consider whether the plaintiff below 
was an innocent holder of the bonds sued upon, and what her 
rights would be as such. 
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The effect of the filing of the certificate for the construction 
of the branch after the call for the election, but before the 
vote was taken, has been sufficiently considered in the case 
above cited. Judgment affirmed. 


Mr. Justice MILER and Mr. JusticE BRADLEY dissented. 





County oF CAss v. SHORES. 


The order of the county court of Cass County, Mo., entered upon its records 
Oct. 20, 1871 (infra, p. 877), authorized the execution of the bonds sued on, 
and they are, in the hands of an innocent holder for value, binding upon the 
county. 


Error to the Circuit Court of the United States for the 
Western District of Missouri. 

This was an action brought by Shores against the county 
of Cass to recover the amount of certain bonds and coupons. 
A copy of one of the bonds and of a coupon thereunto attached 
is as follows: — 


“ No. 38.] Tue State oF Missouri. [ $500. 
“Cass County Funding Bond. Ten per cent, semiannually. 


“Issued by the order of the county court, under and by virtue of 
the power and authority conferred by an act of the General Assem- 
bly of the State of Missouri, entitled ‘An Act to enable counties, 
cities, and incorporated towns to fund their respective debts, 
passed and approved March 24, 1868. 

“ Know all men by these presents, that the county of Cass, in 
the State of Missouri, acknowledges itself indebted to, and hereby 
promises to pay, the bearer hereof, for value received, at the bank- 
ing-house of Northrup & Chick, in the city and State of New York, 
$500, three years after the date hereof, with interest thereon from 
date at the rate of ten per cent per annum, payable semiannually, 
on the second days of April and October of each year, on the pres- 
entation and delivery at said banking-house of the coupons hereto 
attached. 

“Tn testimony whereof, the said county of Cass has executed this: 
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bond by the presiding justice of the county court of said county, 
under the order of said court, signing his name hereto, and by the 
clerk of said court, under the order thereof, attesting the same, and 
affixing hereto the seal of said court. Done at the court-house in 
the city of Harrisonville, in said county, on the first day of October, 
1871. 
[SEAL. | “JEHIEL C. STEVENSON, 

“ Presiding Justice of the County Court of Cass County, Mo. 

“C. H. Dore, 


“ Clerk of the County Court of Cass County, Mo. 
« By Ss. de JONES, D. L* 


 $25.] HAaRRISONVILLE, Cass Co., Mo., 
“ Oct. 1, 1871. 

“The County of Cass, State of Missouri, acknowledges itself to 
owe, and promises to pay to the bearer, $25 on the second day of 
October, 1874, at the banking-house of Northrup & Chick, in the 
city and State of New York, being the interest on funding bond 
No. 38. C. H. Dorn, Clerk, 

“By S. J. Jonzs, D. 0.” 


The act of the General Assembly mentioned in the bond is 
in these words: — 


“ Section 1. That the various counties of this State be, and they 
are hereby, authorized to fund any and all debts they may owe, 
and for that purpose may issue bonds, bearing interest at not more 
than ten per cent per annum, payable semiannually, with interest 
coupons attached ; and all counties, cities, or towns in this State 
which have or shall hereafter subscribe for the capital stock of any 
railroad company, may, in payments of such subscriptions, issue 
bonds bearing interest at not more than ten per cent per annum, 
payable semiannually, with interest coupons attached. The bonds 
authorized by this act shall be payable not more than twenty years 
from date thereof.” 


This act to take effect from and after its passage. 

Pursuant to an act of the General Assembly, approved 
March 23, 1868, which will be found supra, p. 361, the county 
court of said county issued bonds, with interest coupons at- 
tached, in the name of the county, on behalf of the township 
of Camp Branch, to aid in the construction of a railroad 
through said township. Certain of said coupons remaining 
unpaid Oct. 20, 1871, said court, having, under the laws of 
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the State, the management of the business and property of the 
county, entered at that date upon its records the following 
order : — 


“ Ordered by the court, that whereas coupons for interest upon 
certain bonds of Cass County, issued for the benefit of the town- 
ships of Camp Branch and Grand River, to aid in the construction 
of the St. Louis, Holden, and Santa Fé Railroad, have matured and 
remain unpaid; and whereas the court has been prevented from 
making any provisions therefor until since the last annual levy of 
taxes; and whereas the credit of the county has suffered, and is 
likely to suffer, on account thereof; and whereas, in the opinion 
of the court, good faith and honor require that counties, as well as 
individuals, should meet their obligations in good faith: Therefore, 
for the purpose of paying said coupons, keeping the faith of the 
county, protecting and preserving her credit, and also that the next 
levy of taxes upon said townships may not prove burdensome, it 
is ordered by the court that, for the benefit of Camp Branch Town- 
ship, in the county of Cass, there be issued county funding-bonds 
of the denomination of $500 each, to the amount of $8,000, with 
coupons for the payment of interest semiannually, at the rate of 
ten per cent, thereto attached ; said bonds to bear date Oct. 1, 
1871; said coupons for interest to be payable on the second day 
of April and October of each year, at the banking-house of Northrup 
& Chick, in the city and State of New York, at which place said 
bonds shall be payable three years after the date thereof; said 
bonds to be signed by the presiding justice of this court, and 
attested by the clerk under the seal thereof, and numbered from 
1 to 16 inclusive; said coupons to be signed by the clerk. It is 
also ordered that, for the benefit of the township of Grand River, 
in said county, there be issued funding bonds of the county of 
Cass, of the denomination of $500 each, to the amount of $15,000, 
with coupons for the payment of interest semiannually, at the rate 
of ten per cent per annum, thereto attached; said bonds to bear 
date Oct. 1, 1871; said coupons for interest to be payable on the 
second day of April and October of each year, at the banking- 
house of Northrup & Chick, in the city and State of New York, 
at which place said bonds shall be payable three years after the 
date thereof; said bonds to be signed by the presiding justice of 
this court, and attested by the clerk under the seal thereof, and 
numbered from 17 to 44 inclusive; said coupons to be signed by 
the clerk. It is further ordered, that, inasmuch as C. H. Dore, the 
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clerk of this court, is in person absent from the county and State, 
said bonds be attested and signed by S. J. Jones, his duly appointed 
and authorized deputy. It is further ordered, that said bonds, 
when issued, be delivered to William H. Allen, who is hereby ap- 
pointed financial agent of the county, for the purpose of disposing 
of a sufficient number of said bonds, and paying the coupons of 
interest which have matured on the bonds of Cass County, issued 
for the benefit of said townships to aid in the construction of the 
St. Louis, Holden, and Santa. Fé Railroad; and that said agent 
hold the balance of said bonds subject to the order of this court.” 


The bonds with the interest coupons attached for the recov- 
ery of which the suit was brought were, it was claimed, issued 
by virtue of that order. 

The county set up by way of defence that the debt so 
funded was a township debt, for the payment of which the 
court could not bind the county; and, furthermore, that the 
persons who executed the bonds and coupons were special 
agents of the county, with limited power, derived solely from 
an order which did not confer upon them the requisite au- 
thority. The plaintiff replied that the county did execute 
them, and cause them to be sold in open market, where he 
purchased them for value, in good faith and without knowl- 
edge of any fact or circumstances which would impair their 
validity. 

The court below, to which the trial of the issue was by a 
stipulation of the parties submitted, found that the foregoing 
order was made by the county court, and that by virtue thereof 
the bonds and coupons in suit were executed, and that Allen, 
the agent appointed for the purpose, sold them to Shores, who 
paid full value for them, in good faith and with no knowledge 
of any circumstance connected with their issue other than what 
appears upon the face of them, and what the law would, upon 
the foregoing facts, impute to him; and that the moneys arising 
from the sale were applied to the payment of said overdue and 
unpaid coupons. 

The court further found that said bonds and coupons were, 
in the hands of Shores, the valid obligations of said county, and 
that he was, as an innocent holder of them for value, entitled 
to recover against it the amount of them and interest thereon. 
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Judgment was rendered accordingly. The county sued out this 
writ of error. 

The case was argued for the plaintiff in error by Mr. Willard 
P. Hall and Mr. John C. Gage, and for the defendant in error 
by Mr. John D. Stevenson. 


Mr. CHIEF JUSTICE WAITE delivered the opinion of the 
court. 

It was conceded upon the argument, that, under the decisions 
of this court, the county was estopped from denying its lia- 
bility upon the bonds in question, being, as they are, in the 
hands of an innocent holder, if the presiding justice of the 
county court and the clerk were, by the terms of the order of 
Oct. 20, 1871, authorized to execute bonds which would bind 
the county for their payment. The question of the power of 
the county court under the law to bind the county for the 
payment of a debt of a township, or to issue bonds on behalf 
of a township to fund township debts, is not involved. The 
only inquiry is as to the authority conferred upon the presiding 
justice and the clerk by the terms of the order. On the one 
hand, it is contended that they were only empowered to issue 
the bonds of the county in behalf of the township, and thus 
bind the township alone for payment under the township aid 
act ; and, on the other, that they were authorized to charge the 
county with the indebtedness to be incurred. 

The latter, we think, is the true construction of the order. 
It recited that coupons for interest upon the bonds of the 
county issued for the benefit of the township had matured and 
remained unpaid; that the court had been prevented from 
making provision therefor until after the last annual levy of 
taxes ; that the credit of the county had suffered, and was 
likely to suffer, on account thereof; and that honor required 
counties as well as individuals to meet their obligations in good 
faith. It then directed that, for the benefit of the township, 
county funding-bonds be issued “for the purpose of paying 
said coupons, keeping the faith of the county, protecting and 
preserving her credit, and also that the next levy of taxes 
upon said township may not prove burdensome.” For the 
purposes of construction, language is to be given, if possible, 
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its ordinary and natural meaning. Applying this elementary 
rule in the present case, there seems hardly room for doubt as 
to what was intended. ‘County funding-bonds” were to be 
issued to protect the faith and preserve the credit of the 
county. The law under which the action was taken was one 
authorizing counties “to fund any and all debts they may 
owe.” The county court may have been mistaken in suppos- 
ing that the interest in arrears was a county debt ; but, however 
that may be, they clearly assumed that it was, and acted 
accordingly. ; Judgment affirmed. 


INSURANCE COMPANY v. HIGGINBOTHAM. 


1. A policy of life insurance, dated July 16, 1869, stipulated for the payment 
of the annual premium on or before twelve o’clock on the sixteenth day of 
July in every year; and provided that, in case it should not be paid on or 
before the day mentioned, at the home office of the company, or to agents 
when they produced receipts signed by the president or the treasurer, then, 
and in every such case, the company should not be liable to the payment of 
the sum insured, or any part thereof, and that the policy should cease and 
determine. The premium due July 16, 1870, was not paid when due. On 
the 1st of October following, the insured made application for the rein- 
statement of the policy to the company, paid the premium, received the 
agent’s receipt therefor, and gave the latter his certificate of health and his 
certificate of examination, signed by the physician of the company, which 
were forwarded to it at its home office. The renewal receipt, bearing date 
July 16, 1870, was, Oct. 12, sent by the company to the agent, who deliv- 
ered it on the 14th to the insured, without inquiry or information as to his 
health. Held, that the representations of the insured as to the condition 
of his health on the lst of October, when he applied for the reinstatement of 
his policy, and paid the premium, were not continuous until the 14th of that 
month; and that the contract was consummated on the day when the pre- 
mium was paid. 

2. The ruling in Jnsurance Company v. Newton, 22 Wall. 32, touching the effect, 
as admissions for or against an insurance company, of facts set forth in the 
preliminary proofs of death, reaffirmed. 


ERROR to the Supreme Court of the District of Columbia. 
The facts in the case are fully set forth in the opinion of the 
court. 


Mr. Frederick T. Frelinghuysen and Mr. J. Hubley Ashton for 
the plaintiff in error. 
Mr. A. G. Riddle and Mr. Francis Miller, contra. 
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Mr. Justice Hunt delivered the opinion of the court. 
This was an action by Mrs. Martha J. Day against the 
Mutual Benefit Life Insurance Company, incorporated by the 
State of New Jersey, to recover the amount of a policy of insur- 
ance issued to her upon the life of her husband, the late Dr. 
Richard H. B. Day, of Washington, in which judgment was 
rendered against the company for the amount insured, $5,000 
and interest. Mrs. Day having died pendente lite, her adminis- 
trator was substituted here in her stead. 

The policy, dated the 16th of July, 1869, was for life, and 
stipulated for the payment of the annual premium of $137.50 
on or before twelve o’clock on the sixteenth day of July in 
every year; and provided that, ‘ in case the said premium shall 
not be paid on or before the several days hereinbefore men- 
tioned for the payment thereof, at the office of the company, 
in the city of Newark, or to agents, when they produce receipts 
signed by the president or the treasurer, then, and in every 
such case, the said company shall not be liable to the payment 
of the sum insured, or any part thereof, and this policy shall 
cease and determine.” 

The first premium was duly paid; but when the next pre- 
mium became due, on the 16th of July, 1870, it was not 
paid. 

In the following October, Dr. Day made application to the 
company for the reinstatement of the policy ; and the company 
consented to reinstate it, upon the conditions and in the manner 
following : — 

On the 1st of October, 1870, Dr. Day paid the premium to 
the agent of the company at Washington, and received a re- 
ceipt for the same. At the same time, he gave to the agent his 
certificate of health, and the physician of the company signed 
his certificate of examination, which were forwarded to the 
company at Newark, N. J. 

The policy was renewed, and the renewal receipt was sent by 
the company to its agent, Oct. 12, 1870. This receipt was 
dated July 16, 1870, and was given to Day on the 14th of 
October. 

On the twenty-second day of January following, Dr. Day 
died. 
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Eleven special pleas are interposed, to which it is not nec- 
essary particularly to refer, as the questions to be decided 
arise upon the rulings of the judge at the trial, made upon 
points not connected with the pleadings. 

The chief subject of contention arises upon the refusal of the 
judge to charge as requested by the defendant in the following 
prayers : — 

1. If the jury find from the evidence that the certificate of 
health in evidence was made by Dr. Day, the insured, on or 
about the 1st of October, 1870, and by him delivered to the 
agent of the defendant, at Washington City, and by such 
agent sent to the principal office of the defendant, at Newark, 
N. J., and that the receipt in evidence, dated July 16, 1870, 
was thereupon forwarded from the main office of the defendant 
to its agent at Washington City, and by him delivered to the 
insured on or about the fourteenth day of October, 1870, and 
that between the time when said certificate was made and the 
time of the delivery of said receipt to the insured, Dr. Day had 
had any derangement of health, and did not disclose that fact 
to the agent of the defendant when the receipt was handed to 
him by the agent, or before, they will render a verdict for the 
defendant upon the sixth plea. 

2. On refusing to instruct the jury as prayed by defendant, 
as follows: If the jury find from the evidence that when the 
certificate in evidence, dated Oct. 1, 1870, was given to the 
agent of the defendant at Washington City, the latter was not 
authorized to and did not assume to reinstate the policy in suit, 
but accepted the premium and forwarded the certificate to his 
principal, and that the receipt in evidence, dated July 16, 1870, 
was then in the home office of the defendant, in New Jersey, 
and that said receipt was forwarded to the agent of the defend- 
ant on or about the twelfth day of October, 1870, and by him 
delivered to the insured on or about the fourteenth day of the 
same month ; and if the jury further find, that, after the date 
of said certificate, and before the delivery of said receipt to the 
insured, the insured had had any derangement of health, or 
that at the time of the delivery of said receipt to him he was 
not-in sound health, — they would render a verdict for the de- 
fendant. 
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The state of Dr. Day’s health during the summer and autumn 
of 1870 was the subject of contradictory testimony. Thé 
defendant gave evidence tending to prove that he was com- 
pelled by ill-health to give up his business as a teacher on the 
eighteenth day of October, 1870; that for several weeks prior 
to that time he was much debilitated, and was conscious of 
that fact; that in November he had the consumption, of which 
he died in January following ; and that he was in feeble and 
disordered health from the spring of 1869 until his death. 
The plaintiff, on the other hand, gave evidence tending to show 
that he was in sound health till the latter part of October, 1870, 
and that he did not have the consumption until the month of 
November, 1870. 

The exceptions we are to consider assume that on the first 
day of October, 1870, when he presented his certificate of 
health to the agent at Washington, Dr. Day was in a condition 
of health that made him a satisfactory subject for the reinstate- 
ment or continuance of his policy of insurance. 

It is contended that between the time of thus making and 
presenting his certificate to the agent and the date (fourteen 
days later) on which the agent delivered to him the receipt by 
which his insurance policy was continued in force until July 16, 
1871, there had been a change in his health which would have 
caused the rejection of his application to continue the policy 
had such change been made known to the company, and that 
the failure to make known such change was a fraud, which 
invalidated the policy thus renewed or continued. 

It is not contended that there were any false representations 
made on the 14th of October, or any devices or contrivances to 
deceive the company. No affirmative action on that occasion 
is complained of. The contention is that the representation 
made on the 14th of October was a continuing one, from the 
time it was made till the delivery of the renewal receipt on the 
14th, and that, if not true at the latter date, the contract was 
avoided. 

In reaching a conclusion on this point, we may notice, 1st, 
that no inquiry was made of Day or demand for information 
as to his condition between the 1st and the 14th of October. 
The company was particular and specific in its inquiries as to 
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his condition on the 1st of the month, and required prescribed 
forms of evidence as to that condition. There it stopped, and 
neither by expression nor by implication intimated a desire for 
later information. 

It is to be observed, secondly, that the issuance made to him 
on the 14th of October relates back to the 16th of July in the 
same year. The certificate reads: “ Policy No. 59,687, on the 
life of Richard H. B. Day, is hereby continued in force for 
one year from date, July 16, 1870, settlement of the premium 
having been made as per margin.” The settlement in the 
margin showed the payment of $137.50, being the amount of 
the premium of insurance for one year on the sum of $5,000, 
as stated in the original policy of insurance. 

It will be observed, thirdly, that the distance between Wash- 
ington and Newark is about two hundred miles only, and that 
the certificates of Dr. Day’s health and the application which 
were forwarded by the agent to the company at Newark would, 
in the ordinary course of the mails, reach the office at Newark 
on the morning or during the day of the 2d; that all the forms 
of the company to authorize a renewal were complied with, and 
that the risk was such as the company would accept as a desir- 
able one, and that the receipt for the renewal was received in 
Washington on or about the 14th of October, and was on that 
day delivered to Dr. Day. 

The prayer of the insurance company did not include a re- 
quest that the jury should determine as a matter of fact 
whether, upon the evidence submitted, the representation was 
or was not a continuous one, whether the contract was con- 
summated on the 14th of October, or by relation on the 1st of 
October; but the judge was requested to charge, as a matter of 
law, that the representation was a continuing one. 

The facts referred to, we think, show that, although actually 
completed on the 14th of October, the jury would have been 
warranted in finding that the contract was understood and in- 
tended by the parties to take effect by relation as of the 1st 
of that month. The money was paid to the agent at Washing- 
ton on that day. The insurance was post-dated so as to include 
that day. The full amount of the premium for one year was 
paid by the applicant, viz., $137.50. The company cut off the 
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insured from two and a half months of his policy when they 
issued it on the Ist of October, and dated it as of July 16, 
although taking payment of the premium for a year. We 
think that they did not necessarily intend to cut off an addi- 
tional fourteen days, but may have meant it to be as of the date 
when the insured paid his money and presented a risk that 
they were willing to take, and of the time that it would have 
taken effect if they had responded without a delay of two 
weeks. Had it been otherwise, we cannot conceive how the 
sagacious business men who control this company would have 
assented to the delivery of the policy without inquiry as to the 
intermediate time. More than three months elapsed before 
Day’s death, monthly returns being made by the agent; and 
the company must have known and assented to the delivery of 
the renewal receipt not only, but to the fact that there had 
been no inquiry or information as to Day’s health after Oct. 1. 
The jury might account for it on the theory that the whole 
contract was intended to be and was as of Oct. 1, and that 
it spoke from that date. 

There is every indication that Day thus relied upon that 
contract, nor is there any reason to believe that he intended to 
deceive or to conceal. The company made inquiries to its own 
satisfaction, so far, in such direction, upon such points, and 
within such periods, as it thought proper. It was not for him 
to advise the company of what it should do, or to volunteer 
information which it did not seek. He paid his money, deliv- 
ered his certificate, received the renewal when the company 
chose to give it, found upon examination that it covered the 
whole period from the July preceding. He lived in the same 
town with the agent, and received no suggestion from him that 
any thing further was expected, and was warranted in assum- 
ing that his contract was intended to take effect from an earlier 
period than its actual delivery. He probably died in the 
honest belief that he had thus provided for his widow. It 
would be far from good faith to his representatives should it 
now be held otherwise. 

In Colt v. Phoenix Fire Insurance Co., 54 N. Y. 595, it is 
said: “ The defendant must not be made liable, where by the 


terms of the contract it is fairly exempted, however harsh the 
VOL. V. 25 














886 INSURANCE Co. v. HIGGINBOTHAM. [Sup. Ct. 


result may appear; nor can it be excused where the exemption 
is claimed upon a strict and rigid interpretation of words, with- 
out regard to the circumstances surrounding the transaction, 
and the apparent intent of the parties.” See also Tipton v. 
Feitner, 20 id. 423. 

In May on Ins., sect. 190, it is laid down: “ Where renewals 
are made upon the statements in the original application, 
whether the truth of the statements is to be tried by the cir- 
cumstances existing at the time of the renewal or at the time 
when the original application was made, is a question upon 
which the authorities do not agree; some taking the view that 
a renewal makes a new contract, and others that it merely con- 
tinues the old one. Special circumstances, however, seem to 
control the decision, according as these circumstances indicate 
the intent of the parties.” 

If we assume it to be true, as a general proposition, that the 
policy speaks from the date of its issue, and that the obligation 
of the applicant to make a full disclosure continues down to 
the completion of the contract, and that the occurrence of a 
material change before the contract is consummated must be 
communicated to the company, we do not advance essentially 
in the case before us. The question recurs, When was the 
contract of Dr. Day consummated? If on the 14th of October, 
when the renewal receipt was delivered, as the company con- 
tends, then the rule mentioned bars the plaintiff's right to 
recover. If, as the plaintiff contends, the contract, by the in- 
tention and understanding of the parties, relates to the 1st of 
October, when the premium was paid by the applicant and the 
certificates of health presented and transmitted, or to a point 
of time within a few days thereafter, within which the company 
ought to have examined and to have accepted a risk in all re- 
spects suitable to be accepted within its own rules, then the 
general rule quoted is not applicable. The case is governed 
by different principles. It is not necessary, therefore, to ques- 
tion the principle assumed in the authority quoted, or to ex- 
amine the cases cited to sustain it. 

We are of the opinion that the exceptions to the charge of 
the judge, upon the theory that the representations by Dr. Day 
were made on the fourteenth day of October, or that conceal- 
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ment was then practised by him, on the ground that the previ- 
ous representations, necessarily and as a matter of law, were 
continuous, and that the contract was consummated on that 
day, cannot be sustained. It was a question proper under all 
the circumstances for the consideration of the jury. If they 
had found for the plaintiff, we are of the opinion that the ver- 
dict would not have been vacated as being without or against 
the evidence. 

In many English companies a formal acceptance of the pro- 
posal for insurance is issued. In some companies this accep- 
tance is unconditional, so that the premium be paid within 
the month, the letter of acceptance running to the effect that 
the proposal has been accepted, and that a receipt is ready 
at the office for the premium, upon the payment of which the 
assurance will commence; but that, if the same be not paid 
within thirty days, a reappearance and fresh certificate will be 
required. In other companies the acceptance is qualified by 
the condition, not only that the insurance shall not commence 
till the payment of the premium, but that no material change 
shall have occurred prior thereto. Bunyon, 58, cited Bliss, 
sect. 99. 

The practice is not uniform, and there is nothing remarka- 
ble in allowing a certificate of health to stand good for thirty 
days, no reappearance or examination for that interval being 
required. 

Among the cases relating to this subject, the following may 
be referred to as showing the effect of the contract by relation, 
and that the consummation of the contract does not necessarily 
depend upon the delivery of the policy. 

In Lightbody v. The North American Insurance Co., 23 Wend. 
(N. Y.) 18, it was held that a policy bearing date on the day 
the premium is paid takes effect by relation from that day, 
although the policy be not delivered for several days afterwards. 
In this case, the buildings were burned on the day after the 
premium was paid and before the policy was delivered. 

In Perkins v. Washington Insurance Co., 4 Cow. (N. Y.) 645, 
the rule was applied in a case where the agent was authorized 
to make insurances, “ provided the office shall recognize the rate 
of premium, and be otherwise satisfied with the risk.” It was 
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held that the company was bound to issue a policy where the 
insurance was a proper one and the premium was paid or ten- 
dered, although before the premium was received at the home * 
office the property was consumed by fire. 

In Chase v. The Hamilton Insurance Co., 22 Barb. (N. Y.) 527, 
the agent forwarded a proposition for insurance, which was 
altered by the company, and the alteration communicated to 
and accepted by the applicant, and the premium paid to the 
agent. Held, that the company was bound to issue its policy, 
and was liable for the loss. 

In Insurance Company v. Webster, 6 Wall. 129, the party 
having received his policy, it was held that he was not affected 
by afterwards signing a memorandum that the insurance was 
to “take effect when approved by E. D. P., general agent.” 
See also Cooper v. The Pacifie Mutual Life Insurance Co., 3 Big. 
Ins. 656; T Nev. 116; Carpenter v. Mutual Safety Insurance 
Co., 4 Sandf. (N. Y.) Ch. 408; American Horse Insurance Co. 
v. Patterson, 28 Ind. 1T; Bliss, sect. 172; The City of Daven- 
port v. Peoria Marine and Fire Insurance Co., 17 Iowa, 276; 
Lefavour v. Insurance Company, 2 Big. Ins. 158. 

At the close of his charge, the judge instructed the jury as 
follows: “* That the plaintiff is not responsible for or in any 
way affected by any of the statements in Dr. White’s affidavit, 
unless the jury find that before and at the time of filing it with 
the agent of the company she had actual knowledge of its con- 
. tents, and adopted and used them as her own declarations. 
That affidavit is her declaration or no, as she knew and was 
advised of it and procured and approved it.” To which in- 
struction the counsel for the insurance company then and there 
excepted. 

In establishing her case at the trial, the plaintiff was bound 
to prove that notice of the death of her husband, Dr. Day, had 
been given to the company, and that a demand of payment of 
the amount claimed had been made. For that purpose only 
she offered in evidence the proofs of loss which had been fur- 
nished to the company, except the affidavit of Dr. White, form- 
ing a part of the same, which she did not offer in evidence. 
Those proofs contained the sworn statement of Mrs. Day her- 
self, the sworn statement of Dr. Isaac White, certificates of 
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the clergyman and undertaker, and proof of identity by J. F. 
Patterson. 

These affidavits were all on one paper, and the court required 
that the proofs of loss should be put in as an entirety; that is, 
that all the papers containing the preliminary proofs should be 
put in evidence ; and the same were thereupon put in evidence 
by the plaintiff, including the affidavit of Dr. White. In 
Dr. White’s affidavit thus introduced occurred the following 
questions and answers: “* How long have you known the de- 
ceased ?’ —‘I have known Dr. R. H. B. Day seventeen years.’ 
— ‘How long was deceased sick?’ —‘ About five months.’ — 
‘Date of your first visit ?” —‘ Nov. 28, 1870.’ —‘ Date of your 
last?’ —‘ Jan. 22, 1871.’ —‘ Of what disease did he die?’ — 
‘Pulmonary consumption.’” It appeared further that Dr. White 
was not a resident of Washington, but left that city immedi- 
ately after making the affidavit mentioned, on the 28th of 
January, 1871. 

Mrs. Day testified that Dr. White had not seen her husband 
at any time between September, 1869, and the latter part of 
November, 1870. 

The struggle as to Dr. White’s affidavit and the ruling upon 
it are quite immaterial. He stated in answer to one of the 
questions that Dr. Day had been ill about five months, and, as 
he died on the 22d of January, 1871, this would carry his ill- 
ness back to the 22d of August, 1870, of course, including all 
the month of October of that year. The insurance company 
apparently sought the benefit of this evidence on the contest 
in regard to Day’s health. 

It is, however, manifest that White’s statement was not one 
of personal knowledge, but was upon rumor, or made without 
sufficient reflection. This is evident from the testimony of 
Mrs. Day, which is entirely unimpeached and uncontradicted, 
that Dr. White did not see her husband during all of the year 
1870 until the latter part of November. Upon this subject 
she could not well be in error. It was equally evident, from 
the statement of White himself, that his first visit to Day was 
on the 28th of November, 1870. 

Day’s bodily health on the first day of October, 1870, was 
satisfactory to the company, and the attempt was to show an 
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unfavorable alteration between that date and the 14th of the 
same month. But White had not seen him during those four- 
teen days, nor for months before, nor for more than six weeks 
afterwards. 

Whether the presentation of the affidavit of White by Mrs. 
Day made its contents evidence, whether she knew its contents 
or not, whether she did or did not adopt or procure it, was not 
of the slightest consequence. The paper contained nothing 
that was legal evidence upon the point in issue, and a verdict 
founded upon it could not have been sustained. The disposi- 
tion of the subject by the judge was one that could not possibly 
work legal injury to the insurance company. There was, there- 
fore, no error. Starbird v. Barrons, 43 N. Y. 200; Pepin v. 
Lachenmeyer, 45 id. 27; The People v. Brandreth, 36 id. 191; 
Porter v. Ruckman, 38 id. 210; Corning v. Troy Iron and Nail 
Factory, 44 id. 577. 

The effect of facts set forth in preliminary proof as admis- 
sions is discussed in Insurance Company v. Newton, 22 Wall. 32. 
Where an agent of the insurance company stated that the proofs 
were sufficient to show the death of the insured, but that they 
showed that he committed suicide, it was held that the whole 
admission must be taken together. Where the party or her agent 
stated in the preliminary proofs that the deceased had commit- 
ted suicide, furnishing the verdict of a coroner’s jury to that 
effect, and where the narration of the manner of the death of 
the deceased was so interwoven with the death of the deceased 
that the two things were inseparable, it was held that the 
whole was competent to go before the jury. 

We see no occasion to question the positions of that case. 

Upon the whole case, we are all of the opinion that the judg- 
ment must be affirmed; and it is So ordered. 
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THOMPSON v. MAXWELL. 


1. None but parties and privies can have a bill of review; and it will not lie 
where the decree in question was passed by consent. 

2. A decree for carrying out a settlement and compromise of a suit, if obtained 
without fraud, cannot be impeached. 

8. Buffington v. Harvey, supra, p. 99, cited and approved. 

4. As the bill in this case, before it was by amendment converted into a bill of 
review, approximated to the character of a bill to carry the original decree 
more effectually into execution, which was the appropriate remedy of the 
complainants, the court, while reversing the decree, does not direct that the 
bill be absolutely dismissed, but that the complainants be allowed to amend 
it, with leave to defendants to answer any new matter therein introduced, 
and that the proofs taken in the cause shall stand as proofs at any future 
hearing thereof, with liberty to either party to take additional proof upon 
any new matter that may be put in issue by the amended pleadings. 


APPEAL from the Supreme Court of the Territory of New 
Mexico. 


The facts are stated in the opinion of the court. 


Mr. Matt. H. Carpenter and Mr. Joseph B. Stewart for the 
appellants. 


Mr. W. W. MacFarland, contra. 


Mr. JUSTICE BRADLEY delivered the opinion of the court. 

In 1859, Alfred Bent and his two sisters, Estefana and 
Teresina, with their husbands, filed a bill in chancery in the 
District Court of the Territory of New Mexico for the County 
of Taos, against Charles Beaubien, Guadalupe Miranda, Lucien 
B. Maxwell, and José Pley, claiming and alleging that Charles 
Bent, deceased, the father of Alfred and his sisters, at the 
time of his death, was jointly interested with said Beaubien 
and Miranda, to the extent of one-third part, in a certain speci- 
fied tract of land in said territory, amounting to two millions 
of acres, which had been granted to said Beaubien and Miranda 
by the New Mexican government in 1841, and stood in their 
names; and that as to said third part they were trustees for 
said Charles up to the time of his death, and from thencefor- 
ward trustees for the said Alfred and his sisters as heirs-at-law 
of said Charles. The bill further stated that Maxwell and 
Pley pretended to have become interested in said land; and 
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prayed as against all the defendants that the title of said 
Charles Bent to the third part thereof might be established, 
and for a partition. Such proceedings were had in that suit, 
that, on the 29th of May, 1865, a decree was made, establish- 
ing Bent’s title to one undivided fourth part of the land, the 
right of succession of the complainants, and adjudging that a 
partition be made according to the prayer of the bill. Com- 
missioners for making partition were appointed by the decree, 
and ordered to report at the next term, the court reserving its 
decree as to the partition and the costs of the cause. 

After this decree was made, certain negotiations took place 
between Maxwell (who had acquired the principal interest in 
the property) and the complainants, looking to a settlement of 
the controversy, and a purchase by Maxwell of the complain- 
ants’ interest. Whether these negotiations were concluded in 
Alfred Bent’s lifetime, or not until after his death, subse- 
quently became a matter of controversy between the parties. 
He was accidentally killed on the 15th of December, 1865, 
leaving a widow, Guadalupe Bent (who afterwards married 
George W. Thompson), and three infant children, Charles, 
Julian, and Alberto, his heirs-at-law. 

The commissioners for making partition never reported ; and 
the next proceeding in the cause, so far as appears by the 
record, was an order made in April, 1866, making the infant 
children and heirs of Alfred parties complainant, and continu- 
ing the cause. A few days afterwards, in the same term, the 
following order was entered in the cause : — 


“By agreement of the parties, the continuance of this cause, 
made on a former day of this term of this court, is set aside ; and, on 
motion of solicitors for the complainants, Guadalupe Bent is hereby 
appointed guardian ad litem and commissioner in chancery for the 
minors of Alfred Bent in this cause, with full power to execute 
deeds or carry into execution all sales or transfers made of her 
[their?] interests in and to the real estate therein described to 
Lucien B. Maxwell, one of the defendants in said cause, and that 
this cause stand continued until the next term of this court.” 


On the third day of May, 1866, Guadalupe Bent, as guar- 
dian ad litem of Charles, Julian, and Alberto, and commissioner 
under the foregoing order, executed a deed of conveyance in 
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fee to the said Maxwell for the one undivided twelfth part of 
the property in question, belonging to the said Charles, Julian, 
and Alberto, as heirs of their father. The sisters of Alfred, 
with their husbands, executed deeds for their interest in the 
lands about the same time. 

In September Term, 1866, another decree (probably intended 
as a substitute for the order made in April) was made in the 
said cause, in the words following, to wit :— 


“Whereas an interlocutory decree was rendered at a former term 
of this court in the above cause, decreeing one-fourth of the land 
mentioned in the petition herein to the complainants in this cause, 
and appointing commissioners to divide and set apart the portion 
so decreed ; and whereas said interlocutory decree was never car- 
ried into effect ; and whereas, since the time of the rendition of said 
decree, a mutual agreement has been made between the parties to 
this cause, settling and determining all the equities in the same: 

“Tt is, therefore, hereby ordered, adjudged, and decreed, by the 
mutual consent and agreement of the said complainants as well as 
of the said defendants in this cause, that the interlocutory decree 
above mentioned, together with all orders made under and by vir- 
tue of the same, be set aside; and, by the mutual consent and agree- 
ment of the said parties, it is hereby further ordered, adjudged, and 
decreed that the said Lucien B. Maxwell, one of the defendants in 
this cause, pay to the said complainants the sum of $18,000, to be 
divided among them per stirpes; that is, to the said Aloys Scheu- 
rick and Teresina Bent, his wife, one-third part, and to Alexander 
Hicklin and Estefana Bent, his wife, another third part, and to 
Charles Bent, Julian Bent, and Alberto Silas Bent, the children 
and heirs of Alfred Bent, deceased, the remaining third part, to be 
equally divided among the said last named, and to be paid into the 
hands of Guadalupe Bent, widow of the [said] Alfred Bent, de- 
ceased, and guardian ad litem for said children, for the purposes 
of the said division. 

“ And, upon the further consent and agreement of the said par- 
ties, it is hereby further ordered, adjudged, and decreed that the 
said Alexander Hicklin and Estefana Bent, his wife, the said Aloys 
Scheurick and Teresina Bent, his wife, and the said Guadalupe 
Bent, guardian ad litem for Charles Bent, Julian Bent, and Alberto 
Silas Bent, children and minor heirs of the said Alfred Bent, 
deceased, within ten days from the date of this decree, make, exe- 
cute, and deliver to the said Lucien B. Maxwell good and sufficient 
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deeds of conveyance of all their right, title, interest, estate, claim, 
and demand of, in, and to the lands in controversy in this cause, the 
said Guadalupe Bent, guardian ad litem as aforesaid, in the name 
of Charles Bent, Julian Bent, and Alberto Silas Bent, minor heirs 
‘as aforesaid, and the said Alexander Hicklin and Estefana Bent, 
his wife, and the said Aloys Scheurick and Teresina Bent, his wife, 
in their own names. And, by further consent and agreement be- 
tween the said parties, it is hereby further ordered, adjudged, and 
decreed that the costs of this suit shall be paid, each of the said 
parties to pay the separate costs in the same made by themselves.” 


This last decree seems to have been the termination of pro- 
ceedings in the cause. No further conveyances were executed, 
and nothing else was done to carry the decree into effect. 

On the first day of August, 1870, nearly four years after the 
entry of the last decree, the proceedings were instituted which 
are now brought here on this appeal. On that day, the pres- 
ent appellees, The Maxwell Land-Grant and Railway Company 
(to whom by mesne conveyances a large portion of the land 
had, in the mean time, been assigned), together with Lucien B. 
Maxwell and his wife, filed in the same court a bill against 
Guadalupe Thompson, administratrix of Alfred Bent’s estate, 
her husband, George Thompson, and the said infant children 
and heirs of Alfred Bent, in which bill, after setting forth the 
grant to Beaubien and Miranda, and the derivative title of the 
complainants in the land, and the substance of the proceedings 
which had taken place in the previous suit, the complainants 
proceeded to state at large the terms of the compromise agree- 
ment which had been made, and which had resulted in the 
final decree made in that suit. They alleged that this com- 
promise was agreed upon in the lifetime of Alfred Bent, though 
not carried out until after his death, and that its terms were 
that Lucien B. Maxwell should pay to the complainants in the 
original suit $18,000, or $6,000 apiece ; and that, in considera- 
tion thereof, Alfred Bent and his two sisters should release and 
discharge the premises and every part thereof; and the said 
Maxwell and wife, from the said trust or equitable claim, and, 
in confirmation thereof, should convey to Maxwell all their 
right, title, and interest in and to the premises. The bill 
further alleged that the said $18,000 was duly paid (the sum 
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of $6,000 due to Alfred being paid to his wife as administra- 
trix of her husband’s estate, and not as guardian of his chil- 
dren); and that the sisters of Alfred, with their husbands, 
executed conveyances in accordance with the compromise 
agreement, in May, 1866, and that Guadalupe Bent, by a 
deed of conveyance executed by her as guardian aforesaid, 
undertook to convey the interest of the children as before 
stated ; and that by said compromise and conveyances the said 
trust became extinguished, and the title of Maxwell became 
freed and discharged therefrom. The bill then set forth cer- 
tain errors, which it was alleged had been committed in the 
original proceedings, and which cast a cloud upon the title of 
the complainants, namely: First, that it did not appear therein 
(as the fact was) that an agreement for the sale of the equi- 
table interest of Alfred Bent was made by him, in his lifetime, 
with said Maxwell; secondly, that the interlocutory decree 
(of May, 1865) should not have been set aside, but should 
have been modified ; thirdly, that the money paid by Maxwell 
for the interest of Alfred Bent should have been directed to be 
paid to his personal representative, and not to the guardian ad 
litem of his children ; and, fourthly, that, upon such payment 
being made, the court should have decreed and adjudged the 
said trust and equitable claim or interest to be extinguished, 
and that the premises should be held free and discharged of 
said trust. The bill then prayed for a decree that the trust 
be terminated and extinguished; that the defendants have no 
interest or title in the premises, equitable or otherwise ; that 
the plaintiffs hold them free and discharged of all trusts in 
favor of the defendants and all claiming under them; and for 
other and further relief. This bill being demurred to, the 
complainants were allowed to amend it by adding a prayer in 
the following words: “ That for the aforesaid errors of law, 
apparent on the face of the said decree of 10th September, 
1866, the same may be reviewed and reversed in the points 
herein complained of.” 

It is manifest that the object of this bill, especially after 
being amended, was to set aside the decree made in the original 
cause, and to substitute therefor a new decree supposed to be 
more advantageous to the complainants, upon the same matters 
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which were before the court and under its consideration in the 
said cause. Under the guise of a bill for quieting title it was 
in reality a bill of review. 

The defendants, after the appointment of a guardian ad litem 
for the infants, answered the bill. Guadalupe Thompson and 
her husband denied that an agreement for a compromise was 
ever made by Alfred Bent in his lifetime; but they substan- 
tially admitted the other facts stated in the bill; alleging, how- 
ever, that Guadalupe, although she executed the deed of May, 
1866, in good faith, was wholly ignorant of the rights of her 
children. The guardian ad litem for the infants simply referred 
their rights to the court. 

Upon these pleadings the parties took proofs; and, without 
going into the details thereof, it is sufficient to say, that, in our 
judgment, the complainants entirely failed to substantiate the 
main fact relied upon by them, namely ; that the agreement for 
a compromise was concluded with Alfred Bent in his lifetime. 
The effect of the evidence appears to be, that, although negotia- 
tions were commenced before his death, no agreement was con- 
cluded until after that event, when it was concluded by his 
brother-in-law, Scheurick, and was acquiesced in by the other 
parties, including the widow of Alfred, acting in behalf of her 
children. 

Upon the case as thus made, the court, in September Term, 
1873, made a decree to the following effect ; namely, — 

First, That the decree of Sept. 10, 1866, was erroneous, and 
should be reversed, in so far as it set aside the provisions of the 
interlocutory decree of May 29, 1865, determining Charles 
Bent’s interest in the land, and the right of his children to suc- 
ceed thereto, and directing Guadalupe Bent, the widow of 
Alfred, as guardian ad litem for his minor children, to make a 
deed of conveyance of all their right, title, and interest in the 
said land. 

Secondly, The court found and declared, that, after the death 
of Alfred Bent, and pending the original suit, an agreement 
by way of compromise was made by the adult parties thereto, 
for settlement of the same, and that the terms thereof were 
considered advantageous to the infants, and were accepted by 
the court on their behalf, as evinced by the decree attempting 
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to carry it out; also, that Maxwell had paid the money stipu- 
lated for in the compromise, and that the infants’ share had 
been received by their mother for their benefit, whereby their 
right to the land became extinguished, and the land became 
discharged from the trust: therefore, it was decreed that the 
Maxwell Land-Grant and Railway Company held the land free 
and discharged of said trust. 

The defendants appealed from this decree to the Supreme 
Court of the Territory, where it was affirmed ; and from thence 
it was appealed to this court, and the question before us is as 
to the validity of these proceedings in the last suit. 

If the bill is to be regarded as a bill of review (and in its 
ultimate aspect, at least, it seems impossible to regard it other- 
wise), the proceedings are clearly objectionable, on the follow- 
ing grounds : — 

First, The decree sought to be set aside and reversed was 
a consent decree. It is a general rule that against such a de- 
cree a bill of review will not lie. Webb v. Webb, 3 Swanst. 658; 
2 Smith Ch. Pr. 50; 2 Dan. Ch. Pr. 1629 (3d Am. ed.). 

Secondly, The bill is filed by and on behalf of an assignee 
of the original defendant, namely, The Maxwell Land-Grant 
and Railway Company; whilst another rule, relating to bills of 
review, is, that none but parties and privies can have a bill of 
review. It does not lie for assignees. Gilbert, For. Rom. 186 ; 
2 Smith Ch. Pr. 49; 2 Dan. Ch. Pr. 1627. The fact that 
Lucien B. Maxwell and his wife are joined as complainants 
does not obviate the difficulty. 

Thirdly, The bill seeks a reversal and modification of the 
decree upon an alleged matter of fact not appearing upon the 
record ; namely, that the compromise agreement was made with 
Alfred Bent in his lifetime, without alleging any newly dis- 
covered evidence unknown to the parties before the decree. 
We decided, in the case of Buffington v. Harvey, supra, p. 99 
(what was well settled before), that the only questions open 
in a bill of review (except when filed on the ground of newly 
discovered evidence) are such as arise upon the face of the 
record, without reference to the evidence in the cause. Whit- 
ing v. Bank of the United States, 13 Pet. 6; Putnam v. Day, 
22 Wall. 60. 
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The case, it is true, is somewhat anomalous. The decree 
sought to be set aside by the bill of review was not made in 
pursuance of the relief sought by the bill in the original cause, 
and was not based upon the pleadings and evidence therein. 
It was a decree for confirming and carrying out a settlement 
of the controversy, which had produced a change of interest. 
The original suit was instituted by the heirs of Charles Bent, 
to establish an equitable interest in an undivided share of the 
lands, and for a partition thereof. A decree was made estab- 
lishing the right, ordering the partition, and appointing com- 
missioners to make it. This was as far as the suit progressed. 
It was then settled, and the decree in question was entered by 
consent, setting aside the decree for partition, and carrying out 
the settlement. The bill of review alleges the fact to have 
been that the settlement was made by Alfred Bent in his life- 
time, and that the decree ought not to have set aside the former 
decree establishing his rights, and ought not to have directed 
the guardian of his infant heirs to execute a conveyance; but 
ought to have declared the land discharged from the trust, upon 
payment by Maxwell of the agreed consideration to Alfred’s 
personal representatives. In other words, the bill of review 
insists that the decree was misconceived and erroneous, in view 
of the state of facts out of which it grew, and which did not 
appear in the record of the cause. 

We do not think that the peculiarity of the case, however, 
takes it out of the ordinary rules that apply to a bill of review. 
A decree for carrying out a settlement and compromise of a 
suit is certainly not, of itself, erroneous. When made by con- 
sent, it is presumed to be made in view of the existing facts, 
and that these were in the knowledge of the parties. In the 
absence of fraud in obtaining it, such a decree cannot be im- 
peached. 

We have looked into the laws of New Mexico, to see whether 
there is any thing peculiar in the modes of proceeding there 
which would sustain the bill in its present form; but we have 
failed to find any thing of the kind. In civil cases, those 
laws adopt the civil-law mode of practice, subject to the regu- 
lation of the Supreme Court of the Territory. Compiled Laws, 
pp. 195,196. That court has made separate regulations for 
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common-law and equity practice. The rules in relation to 
the latter are not materially different from those adopted 
by this court for equity cases in the circuit courts. The 
civil procedure as pursued in the Spanish courts has no pro- 
ceeding analogous to a bill of review, except the allegation 
of nullity, which must be made within sixty days from the 
time of pronouncing the decree; after which period, if no ap- 
peal be taken, the sentence or decree becomes res adjudicata, 
and cannot be revoked unless obtained by means of false or 
forged proofs. 1 White’s Recopilacion, 305, 306, from Aso & 
Manuel’s Institutes, lib. 3, tit. 8, c. 1; Escriche’s Diccion, tit. 
Sentencia Nula. 

Tested, therefore, by any law of procedure which may be 
invoked in its support, the bill in this case, considered as a bill 
of review, seeking to reverse, modify, and reconstruct the de- 
cree of September, 1866, cannot be sustained. Nevertheless, the 
general purpose which it evidently had in view—the quiet- 
ing of the title to the land in question — is one towards which 
a court of equity is always liberally disposed, as tending to 
promote the peace of society and thesecurity of property. And 
if, instead of seeking to reverse the decree of September, 1866 
(which, for like reasons of public policy, as applicable to the 
security of judgments that have passed into rem adjudicatam, 
is not allowable), the bill had sought to carry that decree more 
effectually into execution, it would have been free from legal 
objections, and equally conducive to the object in view. Bills 
for the purpose named are well known in equity proceedings. 
Lord Redesdale says : — 


“ Sometimes, from the neglect of parties, or some other cause, it 
becomes impossible to carry a decree into execution without the 
further decree of the court. This happens, generally, in cases where 
parties having neglected to proceed upon the decree, their rights 
under it become so embarrassed by a variety of subsequent events 
that it is necessary to have the decree of the court to settle and as- 
certain them. Sometimes such a bill is exhibited by a person who 
was not a party to the original decree, but claims a similar interest, 
or is unable to obtain the determination of his own right till the 
decree is carried into execution. Or it may be brought by or against 
a person claiming as assignee of a party to the decree. The court 
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in these cases in general only enforces, and does not vary, the 
decree; but on circumstances it has sometimes considered the 
directions, and varied them in case of mistake; and it has even on 
circumstances refused to enforce the decree; though in other cases 
the court, and the House of Lords upon an appeal, seem to have 
considered that the law of the decree ought not to be examined on 
a bill to carry it into execution.” Redesdale’s Treatise, 95, 96. 


It seems to us that the remedy here described by such high 
authority is applicable to the case at bar. The decree of 
September, 1866, has never been carried into effect by any act 
done since it was made. It directed that Maxwell should pay 
the money stipulated for by the compromise, and that the de- 
fendant should execute deeds of conveyance. But the parties 
seem to have assumed that their previous acts performed in 
May, 1866, were a sufficient compliance with the directions of 
the decree. Yet the decree does not take notice of this fact. 

Now, in order to execute this decree, or to determine whether 
it has or has not been substantially executed, and to determine 
and declare the effect of such execution upon the rights of all 
concerned, and thus remove any cloud from the title arising 
from the imperfection of the proceedings, it was perfectly com- 
petent for the parties to file a bill conceived and constructed 
to that end. The bill in this case, as originally filed, before 
it was converted by amendment into a bill of review, and abat- 
ing the allegations of error in the original decree, approximated 
to the character of such a bill as might have been sustained. The 
proofs show a case which, in our judgment, supports the con- 
clusions of the decree, to the effect that the terms of compro- 
mise made by the adult parties to the suit (including the mother 
and guardian of the infant heirs of Alfred Bent) were advanta- 
geous to the said infants, and were so considered and accepted 
by the court in their behalf. But, so far as the present decree 
undertook to reverse and modify the decree of September, 1866, 
we think it is clearly erroneous. Still, although we feel obliged 
to reverse the present decree, we do not think that the bill 
should be absolutely dismissed. And, as the whole question 
between the parties has been fully litigated on the proofs, it 
would be unreasonable to require that these should be tuken 
over again. 
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Our conclusion is, that the present decree must be reversed 
with costs, and that the cause be remanded to the court below, 
with directions to allow the complainants to amend their bill 
as they shall be advised, and with liberty to the defendants to 
answer any new matter introduced therein; and that all the 
proofs in the cause shall stand as proofs upon any future hear- 
ing thereof, with liberty to either party to take additional proofs 
upon any new matter that may be put in issue by the amended 
pleadings; and it is So ordered. 


BRIGES v. SPERRY. 


1. Where the record shows that a suit brought in a State court was, on the peti- 
tion of the defendant, and by reason of the character of the parties, duly 
removed to the proper Circuit Court of the United States, the jurisdiction 
of the latter court is not lost for want of an averment of citizenship in the 


bill of complaint originally filed, or in the amendments thereto, which were 
made in the Circuit Court. 


2. The bill in this case prayed for a dissolution of the partnership between the 
parties, and a sale of certain lands by them held as tenants in common, 
which, it was alleged, were not susceptible of division without prejudice to 
them. There was no demurrer to the bill, nor did the answer raise any 
objection to the jurisdiction. Held, 1. That, as the allegations of the bill 
touching the lands conform to the provision of the Code of California, 
and are sustained by the proofs, the decree below awarding partition was 
proper. 2. That, if there is any thing in the allegations which concern the 
partnership, which introduces another matter, the objection should have 
been taken by demurrer for multifariousness. 


APPEAL from the Circuit Court of the United States for the 
District of California. 

This action was commenced by the complainant, who is a 
citizen of California, in the District Court of the Fifth Judicial 
District for the county of San Joaquin in that State; but, upon 
the petition of the defendants, who are citizens of France, the 
cause was removed to the Circuit Court of the United States 
for the District of California. After such removal, the com- 
plainant filed an amended bill, wherein he charged that, 
about July, 1874, he and the defendants entered into a copart- 
nership for carrying on a hotel business on the land known as 


the Calaveras Big Trees, which consisted of two tracts, one 
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containing about eight hundred, and the other about seven 
hundred and twenty acres; that the hotel was on one of the 
tracts; that at the time of the formation of the partnership, 
and during its continuance, he and the defendants owned the 
land as tenants in common, he having one undivided half, one of 
the defendants three-eighths, and the other one-eighth thereof; 
that it was agreed to use, as capital stock in said business, said 
land, hotel, &c.; that he was to have the sole and exclusive 
management of the business; that he performed his agreement, 
but that the defendants so conducted themselves in and about 
the management of the business as to cause great loss to him, 
and lessen the value of said land and hotel. He further alleged 
that the situation of the land and its connection with the hotel 
were such that it could not be divided without great prejudice to - 
the owners. 

The bill did not allege that the partnership was for any 
specified time, or that there were debts, profits, or claims to 
adjust or accounts to settle. It prayed for the appointment of 
a receiver, the dissolution of the partnership, the winding-up 
of its affairs, and a sale of the property. 

The answer admitted the partnership, and the ownership 
of the land as charged, but denied that the complainant was to 
have exclusive management of the business; and that he per- 
formed his agreement. It also denied that they in any way 
misconducted themselves, and that the land could not be 
divided without prejudice. 

The land in question is that upon which grow the mammoth 
trees of California. It consists of two different tracts, about 
six miles apart. One, called the “ Calaveras Big Tree Grove,” 
is also known as the ‘“* Mammoth Grove,” and the other as the 
“South Park Grove.” The hotel is on the former tract; and 
the neighborhood is resorted to for the purpose of seeing the 
trees, and enjoying the climate and the hunting and fishing. 

The evidence chiefly related to the situation and character 
of the property and the purposes for which it could be used, and 
to the question as to whether the place would support two 
hotels. 

Upon the hearing, the court decreed the dissolution of the 
partnership, the sale of the property, and the division of 
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the proceeds between the parties, in proportion to their respec- 
tive interests. 

The defendants thereupon appealed to this court, and assign 
for error, — 

1. That the bill shows no equity, and should be dismissed. 

2. That the sale of the real property should not have been 
ordered, because it was not partnership property, and, as there 
were no debts to pay or claims to adjust, no useful purpose 
could be subserved by a sale. 

3. That the amended bill filed in the Cireuit Court did not 
show jurisdiction in that court. 


Mr. Edward J. Pringle and Mr. Edmond L. Goold for the 
appellants. 
Mr. Milton Andros, contra. 


Mr. JusTICE MILLER delivered the opinion of the court. 

The appellee, Sperry, brought suit in the State court for the 
county of San Joaquin against the appellants, who duly .ap- 
peared and caused the suit to be removed into the Circuit Court 
of the United States for the District of California. In that 
court Sperry filed an amended or new complaint. 

One of the errors alleged as grounds for reversing the decree 
in favor of Sperry is, that this amended bill shows no jurisdic- 
tion in the Cireuit Court. If nothing else be looked at but the 
bill, there is no jurisdiction shown. But the proceedings in 
the State court, which are properly here as part of the record 
of the case, show that it was removed from the State court to 
the Federal court, on account of the citizenship of the parties ; 
and this of itself must have given jurisdiction to the United 
States Court before the amended bill was filed. That jurisdic- 
tion is not lost, because the facts on which it arose are not 
set out in the old or the new complaint. Railway Company v. 
Ramsey, 22 Wall. 322. 

The appellants treat the bill as one for a dissolution of a 
partnership, a settlement of the partnership affairs, a sale of 
the partnership property, and a distribution of its proceeds. 
They, therefore, insist that the decree of the court ordering a 
sale of real estate of the estimated value of $40,000, which 
the parties held as tenants in common, and which, they insist, 
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was not partnership property, was erroneous, and should be 
reversed. On the other side, it is said that the real estate was 
partnership property, and by the rules of chancery practice 
ought to be sold on a decree for the dissolution of the partner- 
ship, and the proceeds divided, as in case of personalty; and it 
is argued further, that, if they are mistaken in this view of the 
matter, the complaint may be treated as a bill for partition; 
and that as a partition in specie could not be made without loss 
or injury to the value of the property, it was rightfully decreed 
to be sold and the money divided. 

As we are clearly of opinion that the decree of the Circuit 
Court can be sustained on this latter view, we need not inquire 
whether, under all the circumstances, the real estate was sub- 
ject to the rules which in equity govern that kind of property 
when it is bought and used for partnership purposes. 

Supposing a bill to wind up a partnership and a bill to par- 
tition real estate to be so distinct in character that a court must 
hold it to be one or the other, we think the complaint before 
us has all the necessary elements of the latter, and is as much 
entitled to be called a suit for partition as for the dissolution 
and winding up of a partnership. 

It begins by describing the real estate, and declaring that 
plaintiff and defendants are now, and have been, tenants in 
common of the lands since the month of July, 1874. It then 
alleges the plaintiff to be the owner of an undivided half, the 
defendant, the Marquis de Briges, of three-eighths, and the 
Marquise de Briges, the other defendant, who, it seems, is his 
mother, of one-eighth. It shows that the land consists of two 
separate parcels, which, by the congressional subdivisions of 
which they consist, must be five or six miles apart, and that one 
of them is a large tract, used as a summer resort for visitors, 
and that the whole property is of the value of about $40,000. 
It is also alleged, that, by reason of the connection of the hotel 
with the lands, — the latter constituting the Big Tree Groves of 
Calaveras, — a partition cannot be had without seriously impair- 
ing the value of the property. Amongst other relief prayed 
for is a sale of this property, and a distribution of the proceeds 
amongst the owners. Here seems to be every thing requisite 
for a suit in partition. 
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There is, however, in addition to this, an allegation that the 
parties had been engaged in keeping this hotel in partnership, 
and that a difference had arisen by the fault of the defendants, 
which made a dissolution of that partnership necessary, and 
this dissolution is prayed for, and a settlement of the accounts; 
and another prayer of the bill is for a sale of the partnership 
property, and proper distribution. 

The bill is inartificially drawn as a bill in chancery, but is 
after the model of the Code of Procedure of California, which 
justifies such a complaint in the courts of that State. 

The stating part of it is accordingly divided into seven par- 
agraphs, and they are so numbered. If we are at liberty to 
disregard the fifth and sixth paragraphs, which alone set out 
the partnership and the grounds of dissolution, we have no 
difficulty in finding a bill for partition, with prayer for a sale 
as a mode of partition, because it would be an injury to the 
interest of the owners to divide it up. 

As there was no demurrer to the bill, as the answer sets up 
no objection to the jurisdiction, but denies that there is any 
thing in the condition of the land to forbid actual partition, we 
see no reason why the bill may not be treated as sufficient for a 
partition suit. If there is any thing in the allegations which 
concern the partnership, which introduces another matter, the 
objection should have been taken by demurrer for multifarious- 
ness. It is not fatal to the bill on appeal. 

The only question contested in the case on the evidence was, 
whether the land could be partitioned in kind without serious 
detriment to the owners. 

We are of opinion that the Circuit Court held properly that it 
could not. 

It consisted of about two thousand acres in two distinct par- 
cels, of unequal value, five or six miles apart. These two 
parcels included all the now well-known big trees of Calaveras, 
except a few of that species too small to excite admiration or 
attract attention. 

These trees are ranked among the curiosities of the world, 
and justly so. One of them, as the evidence shows, was twenty- 
five feet in diameter when it was cut down, and took five men 
twenty-two days to cut it down. Others still standing are thirty 
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feet in diameter. The place is visited by people from all parts 
of the world to see these trees, and the hotel did a profitable 
business for this reason. It is apparent that the joint owner- 
ship of this property must make it far more valuable than it 
would be if split up into small pieces held by persons who 
would become rivals for the profits arising from visitors. Such, 
also, is the weight of the testimony on that subject. It is 
argued that the two groves, being five miles apart, a division 
with owelty to make it equal might have been made into two 
parts. But these would still have been rival and conflicting 
interests, each injuring the other. 

Again, the inequality of the shares into which the property 
must have been divided was a serious difficulty in the way of 
actual partition. ‘The three shares must have been an eighth, 
three-eighths, and a half. And though this might have been 
overcome by an offer of the mother and son to take their two 
shares as one, no such offer was made, and the court had no 
power to compel them to do so. 

The owner of the one-eighth, if it had a pleasant site for a 
hotel, would have been as well off, in regard to the most valua- 
ble use of the property, as the owner of the one-half, unless 
the latter had adopted means for excluding the guests of the 
former, which is, at least, of doubtful practicability, unless at 
enormous expense. 

Sect. 763 of the Code of Civil Procedure of California, c. 4, 
tit. 10, concerning partition of real property, enacts: “If it be 
alleged in the complaint and established by evidence, or if it 
appear by the evidence without such allegation in the com- 
plaint, to the satisfaction of the court, that partition cannot be 
made without great prejudice to the owners, the court may 
order a sale thereof.” Sect. 752 embodies the same principle. 

The complainant in this case makes the necessary allega- 
tion, and we think it is sustained by the proof. 

Decree affirmed. 
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UNITED STATES v. GILLIS. : 
1. The act entitled “An Act to prevent frauds upon the treasury of the Upted 
States,” approved Feb. 26, 1853 (10 Stat. 170), embraces every claim agzinst 


the government, however arising, of whatever nature, and whereverpand 
whenever presented. 


2. So far from giving new potency to assignments of rights of action, and from 
changing the rule of the common law touching such rights, that act denies 
any effect to powers of attorney, orders, transfers, and assignments Which 
before were good in equity, and which a debtor, when they were bre aight 
to his notice, was bound to regard. 

3. The act of Feb. 24, 1855 (10 Stat. 612), establishing the Court of Claims, * not 
an enabling act, nor does it expressly or by necessary implication r@peal 
any of the provisions of the act of Feb. 26, 1853, or make claims assignable 
which, before its enactment, were incapable of assignment. 

4. Congress has given a legislative construction of the act of 1853, by including 
and re-enacting it in sect. 83477 of the Revised Statutes. 

5. The court, therefore, upon consideration of the above statutes, holds, 1. That 
claims against the United States cannot be assigned, so as to enable the 
assignee to bring suit in his own name in the Court of Claims. 2. That, in 
cases arising under the act of March 3, 1863 (12 Stat. 820), the ownership 
claimed and required to be proved is that which existed at the time when 
the property in question was captured, and that the assignee of the claim 


for the proceeds of such property is not entitled to sue for them in said 
court. 


APPEAL from the Court of Claims. 

This suit was brought June 11, 1867, in the court below, by 
Thomas H. Gillis, in his own name, to recover the proceeds of 
one hundred and eight bales of cotton seized under the Aban- 
doned and Captured Property Act of March 12, 1863, as the 
property of John H. Ryan, at Charleston, S. C., in March, 
1865, by the military forces of the United States. 

The Court of Claims found the following facts : — 

1. In March, 1865, one John H. Ryan, of Charleston, S. C., 
was the owner of one hundred and three bales of upland cotton 
and five bales of sea-island cotton, which were during that month 
seized at said Charleston by military officers of the United 
States, turned over to the agents of the Treasury Department, 
transported to New York, and there sold, and the net proceeds 
thereof covered into the United States treasury, amounting to 
the sum of $130.33 per bale for the upland cotton, and $231.61 
per bale for the sea-island cotton. 
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2. Some time in October or November, 1866, said Ryan trans- 
ferred the legal title to his claim against the United States for 
the proceeds of said cotton so covered into the treasury to 
Thomas H. Gillis, of New York, and assented to the bringing 
this action thereon in the name of said Gillis. 

3. After the institution of this action, said Thomas H. died; 
and Catherine I. Gillis was duly appointed administratrix of 
his estate by the Surrogate Court of the county and State of 
New York, on the sixteenth day of July, 1868, and has since 
been admitted by the eourt to prosecute this suit as such admin- 
istratrix. 

4. The transfer of the claim, as set forth in the second find- 
ing, was made through one Van Ness, at New York, under a 
power of attorney from said Ryan, and contract, the full terms 
of which have not been proved. But it appears that said Ryan 
(since deceased) assented to and affirmed said transfer. Subse- 
quently a controversy arose between the present claimant and 
the administrator of said Ryan as to an equitable interest 
set up by said administrator in some portion of the money 
which might be recovered. Since this action was instituted, a 
compromise has been made between said claimant and said 
Ryan’s administrator, by which it is agreed that a certain part 
(but how much it does not appear) of the amount recovered 
shall be paid over to said administrator by the claimant’s attor- 
neys of record. 

The court thereupon found as a conclusion of law that the 
claimant was entitled to recover $13,423.99, as the proceeds of 
one hundred and three bales of upland cotton, and $1,158.05, 
as the proceeds of five bales of sea-island cotton, in all, the 
sum of $14,582.04, and rendered judgment accordingly. The 
United States brought the case here. 

Mr. Assistant Attorney-General Smith for the appellant. 

The Court of Claims possesses no equity powers, and cannot 
pass upon equitable claims. Alire’s Case, 6 Ct. of Cl. 575; 
Harvey's Case, 8 id. 512. If it could, an assignee of an unliqui- 
dated claim against the United States would have no standing 
in that court, as the act of Feb. 26, 1853, 10 Stat. 170, ren- 
ders void the assignment of sucha claim. WSine’s Case, 1 Ct. 
of Cl. 12; Cooper’s Case, id. 87; Pierce’s Case, id. 288; Cote’s 
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Case, 3 id. 65; Adam’s Case, id. 8332; Stowe’s Case, 5 id. 371; 
Atocha’s Case, 6 id. 69; Becker v. Sweetzer, 15 Minn. 427. 

Such a claim was not assignable at common law; and this 
court, in United States v. Robeson, 9 Pet. 319, held that there 
was no act of Congress establishing a different rule. 

A claim to personal property, or to its proceeds, in the ad- 
verse possession of another, cannot be sold so as to invest the 
purchaser with a right of action in his own name. Gardner v. 
Adams, 12 Wend. (N. Y.) 297; Stogdell v. Fugate,2 A. K. 
Mar. (Ky.) 61; Young v. Ferguson, 1 Litt. (Ky.) 298; Com. v. 
Fuqua, 3 id. 41; Brown v. Lipscomb, 9 Port. (Ala.) 472; 
Goodwyn v. Lloyd, 8 id. 2837; MeGoon v. Aukeny, 11 II. 
558; Davis v. Herndon, 39 Miss. 484. 

Nor has an assignment of a part of a claim ever been recog- 
nized as operative to give such a right. Mandeville v. Welch, 
5 Wheat. 277; Robbins v. Bacon, 3 Me. 846; Gibson v. Cooke, 
20 Pick. (Mass.) 5; Fairgrieves v. Lehigh Navigation Co., 
2 Phil. (Pa.) 182; Boyd v. Rumsey, 2 Mar. J. J. (Ky.) 42; 
White v. Buck, T B. Mon. (Ky.) 547; Raines v. United States, 
11 Ct. of Cl. 648. 

The prohibition in the act of 1853 against the assignment of 
claims was not repealed, so far as the Court of Claims is con- 
cerned, by the act of Feb. 24, 1855, 10 Stat. 612, nor by that 
of March 3, 1863, 12 id. 820, giving it jurisdiction over such a 
claim as this case involves. 

Congress expressly re-enacted the act of 1853 by sect. 3477 
Rev. Stat. The Revised Statutes are entitled “An Act to re- 
vise and consolidate the statutes of the United States in force 
on the first day of December, A.D. 1873,” and do not purport 
to embrace any new legislation. The act having been thus 
regarded as in force at that date, this court will not declare that 
it was repealed by implication. Dwarris on Stat. 154; Wood 
v. United States, 16 Pet. 362; McCoal v. Smith, 1 Black, 470; 
Beals v. Hale, 4 How. 58; Pratt v. Atlantic ¢& St. Lawrence 
Railroad Co., 42 Me. 587; Ingalls v. Cole, 47 id. 540; Bowen 
v. Lease, 5 Hill (N. Y.), 225; Wallace v. Bassett, 41 Barb. 
(N. Y.) 96; Bank v. Commonwealth, 10 Pa. St. 448; Attorney- 
General v. Brown, 1 Wis. 525 ; Lee v. Forman, 3 Mete. (Ky.) 
116. 
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But even if the act of 1853 is not in force, the judgment 
must be reversed. The act of March 3, 1863, supra, limits a 
recovery to the owner of the property, at the time of its 
abandonment or capture. The privilege of invoking the juris- 
diction of the court below, in cases for which that act pro- 
vides, is a personal one, and attaches upon the concurrence 
of the loyalty of the claimant, his former ownership of the 
property, and his present right to the proceeds. Carroll v. 
United States, 138 Wall. 151; Haycraft v. United States, 22 
id. 81. ; 

Mr. Halbert E. Paine and Mr. Benjamin F. Grafton, contra. 

The rule of construction applicable to this case was laid down 
in United States v. Palmer, 3 Wheat. 610. The act of 1853 
was designed only to meet the necessities of the Treasury 
Department. If its first section could have been construed to 
apply to cases in the Court of Claims, when it was subsequently 
organized, the acts establishing and regulating that court are so 
repugnant to that section, that they would have worked its re- 
peal as tosuch cases. They entirely satisfy the rule in Wood v. 
United States, 16 Pet. 342, that there must be a positive repug- 
nancy between the provisions of the new and those of the old 
statute, and even then the latter is repealed only pro tanto, to 
the extent of the repugnancy; and they unmistakably recog- 
nize that claims of which that court has jurisdiction may be 
assigned. 10 Stat. 612, sect. 1; 12 id. 767, sect. 12; 15 id. 75, 
79, sects. 4, 8. 

The cases are in harmony with this view. Lawrence v. 
United States, 8 Ct. of Cl. 254; Cavender v. United States, id. 
285; The Floyd Acceptances, 7 Wall. 666; United States v. 
Anderson, 9 id. 67; United States v. Burns, 12 id. 253. 

The question whether an assignee of a chose in action can 
sue in his own name does not, however, arise. The legal 
effect of the transfer was to pass the title to the property, or its 
proceeds held by the United States as trustees. 

The United States insists that Congress used the word 
“ owner” in the act of 1863 as designating the original owner, 
but not his assignee. The scope, intent, and reason of the 
act justify the construction that executors, administrators, or 
assignees, as well as owners, are embraced by its provisions. 

















Oct. 1877.] Unitep States v. GILLIS. 411 


The entire legal title to the whole of the property having 
been transferred (and it only can be set up in the Court of 
Claims), we submit that the findings of fact conclusively estab- 
lish the right of the defendant in error to recover. 


Mr. JUSTICE STRONG delivered the opinion of the court. 

The plaintiff seeks to recover in this action the proceeds of 
the sale of one hundred and eight bales of cotton, which, in 
March, 1865, were the property of John H. Ryan, of Charles- 
ton, S.C. During that month the cotton was there taken by 
the military officers of the United States, as directed by the 
Captured and Abandoned Property Act, transported to New 
York and sold, and the net proceeds of the sale have been 
covered into the treasury. The plaintiff, as administratrix of 
Thomas H. Gillis, now asserts a right to recover the proceeds 
by virtue of an alleged assignment of the claim made by Ryan, 
the former owner of the cotton, to her intestate. 

It is obvious that, if no such assignment was made, or if, 
when made, it was inoperative to transmit the legal right to 
the claim, the suit cannot be maintained in the name of the 
plaintiff. Then there is no privity between her and the United 
States, and she is not the “ owner,” who alone is permitted to 
sue in the Court of Claims. That court found as facts that 
some time in October or November, 1866, Ryan transferred 
the legal title to his claim against the United States for the 
proceeds of the cotton to the plaintiff's intestate, and assented 
to the bringing this action thereon in the name of Gillis. The 
transfer was made through one Van Ness, under a power of 
attorney from Ryan, and a contract, the full terms of which 
have not been proved, though the transfer was subsequently 
assented to and confirmed by Ryan. Subsequently a contro- 
versy arose between the present claimant and the administrator 
of Ryan, who had deceased, respecting an equitable interest 
claimed by said administrator in some portion of the money 
which might be recovered, and since the present action was 
brought a compromise has been made by which it is agreed 
that a part of the amount recovered shall be paid to the said 
administrator by the claimant’s attorneys of record. Such, in 
substance, are the findings, so far as they relate to the transfer 
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of the claim by Ryan to the claimant’s intestate. What the 
Court of Claims intended by finding that the legal title to the 
claim for the proceeds of the cotton was transferred to Gillis 
is not clear. And how that could be found, when the alleged 
transfer was under a power of attorney and contract, the full 
terms of which, the court finds, had not been fully proved, it 
is equally hard to understand. It seems probable all that the 
finding means is that Ryan’s power of attorney and contract 
sought to empower Gillis to bring suit in the latter’s name for 
the recovery from the-United States of the net proceeds of sale 
of the cotton then in the treasury, and to retain the whole or a 
part of what might be recovered. However this may be, a 
transfer of the claim, sufficient to vest in the transferee the 
legal ownership thereof and give him a standing in the Court 
of Claims, was impossible, unless aided by some statute. At 
best, the claim, before its attempted transfer, was a mere right 
in action and a demand for an unliquidated sum of money. 
This is true whether the avails of the cotton sold are to be 
regarded as money had and received for the use of Ryan, or as 
held in trust for him, or promised to him by the provisions of the 
Captured and Abandoned Property Act. But choses in action, 
which are not commercial instruments, though assignable in 
equity in some cases, are not generally assignable at common 
law. And certainly the holder of a mere equitable right can 
have no standing as a plaintiff in the Court of Claims. Apart 
from the fact that there is no privity between the United 
States and an equitable holder of a claim against the govern- 
ment, obtained by him through an assignment, the Court of 
Claims is without power to adjudicate upon merely equitable 
rights. Bonner v. United States, 9 Wall. 156. 

If, therefore, Ryan’s assignment to Gillis operated as a trans- 
fer of the legal ownership of his claim against the United 
States, so as to enable the assignee to sue in his own right in 
the Court of Claims, it must be because there is some statute 
that has changed the rule of the common law, and given to an 
assignment the effect which, prior to the statute, it did not 
have. In United States v. Robeson, 9 Pet. 319, decided in 
1835, it was said by this court: “ There is no law of Congress 
which authorizes the assignment of claims against the United 
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States, and it is presumed, if such an assignment is sanctioned 
by the Treasury Department, it is only viewed as an authority 
to receive the money, and not as vesting in the assignee a lee 
right. But whatever may be the usage of the Treasury Depar 
ment on this subject, it is clear that such an assignment, . 
between individuals, on common-law principles, cannot b 
regarded as transferring to the assignee a right to bring att 
action at law on the account in his own name, or to plead it by 
way of set-off to an action brought against him, either by an 
individual or the government.” No act of Congress since 183 
has given negotiability to claims against the government, of 
given new effect to attempted transfers. On the contrary, a)” 
act, approved Feb. 26, 1853, entitled “ An Act to preven! 
frauds upon the treasury of the United States,” 10 Stat. 170: 
sect. 1, enacted “ that all transfers and assignments” thereatted 
“made of any claim upon the United States, or any part of 
share thereof, or interest therein, whether absolute or_ condi. 
tional, and whatever may be the consideration therefor, and alf, 
powers of attorney, orders, or other authorities for receiving 
payment of any such claim, or any part or share thereof, shall. 
be absolutely null and void, unless the same shall be freely 

made and executed in the presence of at least two attesting: 
witnesses, after the allowance of such claim, the ascertainment 
of the amount due, and the issuing of a warrant for the pay- 
ment thereof.” The seventh section enacts that “the provi- 
sions of this act,” as also those of the prior act of July 29, 1846, 
entitled “ An Act in relation to the payment of claims,” “ shall 
apply and extend to all claims against the United States, 
whether allowed by special acts of Congress or arising under 
general laws or treaties, or in any other manner whatever.” 
No language could be broader or more emphatic than these 
enactments. The words embrace every claim against the 
United States, however arising, of whatever nature it may be, 
and wherever and whenever presented. 

So far are they from giving new potency to assignments and 
transfers of rights in action, so far from changing the common- 
law rule that such rights are not assignable, the statute strikes 
down and denies any effect to powers of attorney, orders, trans- 
fers, and assignments which before were good in equity, and 
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which a debtor was bound to regard when brought to his 
notice. 

It has been argued on behalf of the claimant in this case 
that this act, the act of 1853, is applicable only to claims 
asserted before the Treasury Department. This is inferred 
from the title of the act, and from the fact that at the time 
when it was passed there was no Court of Claims in existence, 
and claims were settled in the Treasury Department, without 
opportunity to cross-examine witnesses. -The frauds made pos- 
sible by this mode of settlement, it is said, Congress had solely 
in view. But it is an unwarrantable assumption to assert that 
Congress had in mind only claims presented to the Treasury 
Department. When the act was passed, many claims were pre- 
sented to Congress, and a vast number were set up by way of 
defalcation, in suits brought by the government, where there 
was a full opportunity to cross-examine the witnesses called in 
their support. That Congress had all such claims in view, and 
intended to prevent their assignment, and debar any assignee 
from setting them up, is, we think, altogether probable. If it 
be said the danger the act sought to provide a guard against 
was that fraudulent assignments of just claims might be im- 
posed upon the accounting officers, so that the government, 
after one payment to a pretended assignee, might find itself 
confronted by the real creditor and be called upon to pay 
again, the answer is that the same danger would attend the 
payment or allowance to an assignee, after a trial in court, or 
after a private act passed by Congress. We discover nothing 
in reason, nothing in the mischief the act was plainly in- 
tended to remedy, and nothing in the language employed 
tending to warrant the admission of any exceptions from the 
comprehensive provisions made; nothing that can justify our 
holding that, when Congress said all transfers or assignments, 
partial or entire, absolute or conditional, of claims against 
the United States shall be null and void, they meant they 
should be in operation only when presented to the accounting 
officers of the treasury, but effective when presented every- 
where else. Such was not the construction given to the act 
by the Supreme Court of Minnesota in the case of Becker v. 
Sweetzer, 15 Minn. 427, where the validity of an assignment 
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of such a claim came in question. And we are not informed 
that any court held such to be the meaning of the act, until 
the Court of Claims, in 1872, adopted it. Lawrence’s Case 
and Cavender’s Case, 8 Ct. of Cl. 252 and 281. Even in that 
court its earlier decisions were different. In Sine’s Case, 
1 id. 12, in Cooper’s Case, id. 87, and in the Cote Case, 3 
id. 64-71, it was decided that all transfers and assignments 
of claims against the United States were made void by the 
statute, not only when the assignees set up the claims in 
the Treasury Department, but also when they attempted to 
sue in the Court of Claims, and very convincing reasons 
were given for the decision. It was said with great force, 
“The act operates directly on the claims themselves, and 
not as limitations on or definitions of the powers of those who 
are to adjust them or adjudicate upon them.” And it might 
have been added, the act makes no reference to the accounting 
officers. The departure from this ruling made in the two cases 
reported in the eighth volume of Court of Claims reports seems 
to have been made with a view to reconcile, if possible, the 
enactment with some expressions made in the subsequent act 
of 1855 establishing the Court of Claims. But the latter is 
not an enabling act. It gives to the court jurisdiction of all 
claims of a specified description, and only incidentally speaks 
of assignments. It requires the petition to set out all assign- 
ments of the claim, or any part thereof. It requires the record 
to show the allegiance of the claimant, and the original and 
every prior owner thereof, where the claim has been assigned. 
It must be admitted the act contemplates the possibility of an 
effective assignment of some claims. What those are, it is not 
necessary now to determine. Even the act of 1853 excepted 
from its sweeping provisions certain claims, which were liqui- 
dated, and for which warrants are drawn. It is enough, how- 
ever, that a later statute, not declaratory in its character, 
cannot be relied upon for the purpose of giving a construction 
to a former act plain in its terms. Ingalls v. Cole, 47 Me. 530. 
That the act creating the Court of Claims did not work a 
repeal of any provisions of the act of 1853, nor itself make 
claims assignable that were incapable of assignment before its 
enactment, is beyond reasonable doubt. It certainly contains 
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no words expressly repealing any former statute, either in 
whole or in part. And there is no necessary implication of 
intentional repeal. Implied repeals are not favored. 2 Dwar- 
ris on Statutes, 638, 673. The rule is that an ancient statute 
will be impliedly repealed by a later one only when the later 
is couched in negative terms, or when the matter is so clearly 
repugnant that it necessarily implies a negative. Where both 
acts are affirmative, and the substance such that both may 
stand together, both are held to be in force. oster’s Case, 11 
Rep. 57. Now, the act of 1855 does not declare that any claim 
against the United States shall be assignable. At most, it sug- 
gests that claims which are assignable may be sued in the 
Court of Claims in the name of the assignee, without under- 
taking to declare what claims may be assigned. That there 
may be such claims is clearly stated in the act of 1853, and 
there are devolutions of title by force of law, without any act 
of parties, or involuntary assignments, compelled by law, which 
may have been in view. There is, therefore, no necessary in- 
consistency between the two acts. Besides, they relate to 
different subjects, and it may be doubted whether a statute 
relating to one subject can be construed to repeal by implica- 
tion a prior statute relating entirely to another subject. 

We think, therefore, the act of 1853 is of universal applica- 
tion, and covers all claims against the United States in every 
tribunal in which they may be asserted. And such, we think, 
was the understanding of Congress when the Revised Statutes 
were enacted. In the revision, the act of 1853 was included 
and re-enacted. Sect. 3477. In 1873 and 1874, therefore, it 
was not thought that the act establishing the Court of Claims 
had repealed any of the provisions of the act of 1853; for, if it 
had been, the repealed parts would not have been included in 
the revision. The Revised Statutes were passed June 22, 1874. 
The decisions of the Court of Claims, that the act of 1853 did 
apply to claims made in that court, had been made years 
before, and reported, and they may be presumed to have been 
within the knowledge of Congress. The later decisions in 
Lawrence’s Case and Cavender’s Case were not reported until 
1874, and were probably not known, or not as well known. 
By re-enacting the statute of 1853, without change, it is a 
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reasonable presumption Congress intended what it was known 
the court had adopted as its true construction. 

If we are right in the opinion we have expressed, that claims 
against the United States cannot be assigned so as to enable 
the assignee to bring suit in his own name in the Court of 
Claims, it is enough for the present case. But there is another 
reason why claims for the proceeds of captured and abandoned 
property cannot be assigned so as to give the assignee a stand- 
ing in that court. It is found in the act giving the court juris- 
diction of such claims. Not every person is permitted to sue 
for such proceeds. The act declares that “ any person claim- 
ing to have been the owner of any such abandoned or captured 
property may, at any time within two years after the suppres- 
sion of the rebellion, prefer his claim to the proceeds thereof 
in the Court of Claims, and on proof to the satisfaction of the 
court of his ownership of said property, &c., receive the residue 
of such proceeds. It is thus plain that only he who can claim 
as an owner of the property captured or abandoned, and who 
can prove such ownership, is permitted to sue and recover. 
The assignee of a claim for the proceeds is not such an owner 
of the property captured. That the ownership claimed and 
required to be proved is that which existed at the time of 
the capture, is quite plain. Carroll v. United States, 13 Wall. 
151. The owner of that into which the property has been 
converted is not necessarily the one who was the owner of the 
property itself. It is thus evident that Congress did not intend 
to give any assignee of the proceeds a right to sue for them. 
And there were very substantial reasons for withholding such 
a privilege. 

Judgment reversed, and the record remitted with instructions to 

dismiss the claimant’s petition. 


Mr. JusTICE BRADLEY delivered the following opinion, in 
which Mr. JUSTICE FIELD concurred. 

I dissent from so much of the opinion in this case as holds 
that an assignment of a claim against the United States could 
not transfer the legal title thereto without the aid of some 
statute. I know of nothing in the Constitution or laws of the 


United States which adopts the common-law rule on this sub- 
VOL. V. 27 
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ject. There is no such rule in the civil law, nor in the laws of 
many of the States. So far as the opinion places the judgment 
upon the statute of 1853, which prohibits the assignment of 
claims against the United States, I concur in it. 





TURNBULL v. PAYSON. 


1. The court again decides that, where a corporation is adjudged a bankrupt, the 
proper District Court of the United States, in order to provide means for 
the payment of the debts of the corporation, may direct an assessment upon 
the unpaid balance due on stock held by the several stockholders. 

2. A person is presumed to be the owner of stock when his name appears on 
the books of a company as a stockholder; and, when he is sued as such, the 
burden of disproving that presumption is cast upon him. 

8. The record of a district court of the United States is not within the act of 
Congress approved May 29, 1790 (1 Stat. 122), prescribing the mode in 
which the records and judicial proceedings of the State courts shall be au- 
thenticated, but is, when duly certified by the clerk under its seal, admissi- 
ble as evidence in every other court of the United States. 


Error to the Circuit Court of the United States for the 
District of Maryland. 
The facts are stated in the opinion of the court. 


Mr. Edward Otis Hinckley for the plaintiff in error. 
Mr. D. K. Tenney, contra. 


Mr. JUSTICE CLIFFORD delivered the opinion of the court. 

Stockholders in the bankrupt company were made liable by 
the act of incorporation “in all cases of losses exceeding the 
means of the corporation,” each to the amount of the stock 
which he held; and the record shows that the defendant, at the 
time of the alleged loss, held fifty shares of the stock, eighty 
per cent of which was unpaid. 

Sufficient also appears to show that the insurance company, 
on the 9th of October, 1871, met with losses by fire which 
exhausted all their funds and effects ; and that the corporation, 
on the 14th of November of the next year, was duly adjudged 
bankrupt by the District Court for the Northern District of 
Illinois, the insurance company having its principal place of 
business at Chicago, in that district. 
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Due notice was given of the adjudication ; and the creditors, 
at their first meeting, chose the plaintiff below the assignee of 
the estate and effects of the bankrupt company. No opposing 
interest appearing, the register, by an instrument under his 
hand, assigned and conveyed to the assignee all the estate, real 
and personal, of the bankrupt company. 

Regular proceedings followed ; and the bankrupt court, on the 
4th of February, 1873, entered a decree that a call or assess- 
ment of sixty per cent upon the stock of the stockholders was 
necessary for the purpose of raising funds to pay losses in- 
curred by the bankrupt company in its insurance business, 
and ordered and directed the assignee to proceed to make the 
assessment. 

Pursuant to that decree, the assignee made the assessment, 
and filed in the bankrupt court due proof that he had given 
the notices prescribed in the decree. Payment being refused 
by the defendant, the plaintiff instituted the present suit in 
the District Court for the District of Maryland, to recover the 
amount of the assessment on the fifty shares held by the de- 
fendant. Service was made, and the defendant appeared and 
pleaded that he never promised. Other proceedings took place, 
which it is not necessary to notice; and at the next term the 
parties went to trial, and the verdict and judgment were in 
favor of the plaintiff. Exceptions were duly taken by the 
defendant; and he sued out a writ of error, and removed the 
cause into the Circuit Court, where the parties were again 
heard, and the Circuit Court affirmed the decree of the District 
Court. 

Cases of the kind may be re-examined here as well as in the 
Circuit Court upon the bill of exceptions filed in the District 
Court; and the defendant accordingly sued out a writ of error, 
and removed the cause here for re-examination. 

Nine bills of exception are set forth in the transcript, cover- 
ing forty-eight pages of the same, all of which were allowed 
in the District Court. Bills of exceptions are required, in 
order that the matters to which they relate may be made a 
part of the record,and that it may appear that the questions 
involved were raised in the subordinate court. Such a pro- 
ceeding constitutes a proper foundation for a writ of error, but 
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it does not remove the cause into the appellate court without a 
writ of error; and, whenever a cause is removed into this court, 
the requirement is that there shall be an assignment of errors, 
setting “out separately and specifically each error asserted and 
intended to be urged,” and “ when the error alleged is to the 
charge of the court, the specification shall set out the part re- 
ferred to totidem verbis, whether it be the instruction given or 
instruction refused.” Argument to show that the assignment 
of errors in this cause is not a compliance with that rule is un- 
necessary, as it is obvious that it is materially defective both in 
form and substance. 

Three errors are set forth in a single assignment: 1. That 
the court erred by admitting in evidence the several matters 
set forth in exceptions Nos. 1 to 8. 2. That the court erred in 
rejecting the prayers for instruction presented by the plaintiff, 
Nos. 1 to 9. 8. That the court erred in the instruction given to 
the jury, which covered the whole case. 

Assignments of error are required to be more specific and 
definite ; but, inasmuch as the defendant has reduced the several 
exceptions to a summary statement, the material questions 
will be re-examined. 

Two principal allegations were required to be proved by the 
plaintiff in order to maintain the action, which was assumpsit 
to recover the assessment made by the order of the bankrupt 
court: 1. That the defendant was a stockholder in the company, 
and that he owned fifty shares of the capital stock. 2. That 
the assessment had been made by the assignee, as alleged in 
the declaration. 

During the trial, the plaintiff offered evidence to prove that 
the defendant was a stockholder, as follows: 1. He offered the 
books of the corporation, in which the name of the defendant 
was entered as the owner of fifty shares. 2. He offered the 
stock-book of the company, with a duplicate of the stock certifi- 
cate issued to the defendant, showing that he was the owner 
of the same number of the shares of the capital stock. 3. He 
introduced testimony to prove that the certificate was sent to 
the agents of the company, to be delivered to the defendant 
when he paid twenty per cent of the shares; and that he made 
the required payment. 4. He also introduced a receipt signed 
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by the defendant, showing that the company paid the defendant 
a dividend upon his stock. 

Separate objection was made by the defendant to each of the 
offers of proof, which were admitted by the court, and the de- 
fendant excepted. 

Taken as a whole, it is clear that the evidence offered was 
amply sufficient to warrant the jury in finding that the defend- 
ant was a stockholder, as alleged. Where the name of an 
individual appears on the stock-book of a corporation as a 
stockholder, the prima facie presumption is that he is the 
owner of the stock, in a case where there is nothing to rebut 
that presumption ; and, in an action against him as a stockholder, 
the burden of proving that he is not a stockholder, or of rebut- 
ting that presumption, is cast upon the defendant. Hoagland 
v. Bell, 36 Barb. (N. Y.) 57; Plank Road v. Rice, T id. 162; 
Turnpike Road v. Van Ness, 2 Cranch, C. C. 451; Mudgett v. 
Horrell, 33 Cal. 25; Coffin v. Collins, 17 Me. 440; Merrill v. 
Walker, 24 id. 237. 

Specific objection was also made to the admissibility of the 
act of incorporation of the company, on account of a verbal 
variance between the name of the company as given in the act 
from that set forth in the declaration; but the objection is 
without merit, as it presents no obstacle to aright understand- 
ing of the matter. Dodge v. Barnes, 31 Me. 290; Chadsey v. 
MeCreery, 27 Ill. 253; Ken. Seminary v. Wallace, 15 B. Mon. 
(Ky.) 35. 

Satisfactory proof having been exhibited that the company 
was duly incorporated and organized, it follows that the receipt 
of a dividend upon the shares standing upon the book of the 
company in the name of the defendant, when taken in connec- 
tion with the other evidence introduced by the plaintiff, is 
conclusive to show that the assignment of error in that regard 
should be overruled. Upton v. Hansbrough, 10 N. B. R. 369; 
In re Bank, 12 N. Y. 17; Alder v. Bank, 13 Wis. 61; Ward 
v. Manuf. Co., 16 Conn. 593. 

Suppose that is so, still it is insisted by the defendant that 
the court below erred in admitting the record of the bankrupt 
proceedings in the bankrupt court for the northern district of 
Illinois. Several objections were taken to the admissibility of 
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that record, the principal one of which was that the copy of 
the record was not properly authenticated. 

Proceedings in bankruptcy are deemed to be matters of 
record, but they are not required to be recorded at large. In- 
stead of that, the requirement is that they shall be filed, kept, 
and numbered in the office of the clerk of the court, a short 
memorandum thereof being kept in books provided for the pur- 
pose ; and the express provision of the act of Congress is that 
* copies of such records, duly certified under the seal of the 
court, shall in all cases be prima facie evidence of the facts 
therein stated.” 14 Stat. 535; Rev. Stat., sect. 4992. 

Records and the judicial proceedings of the courts of any 
State, the act of Congress provides, shall be proved or admitted 
in evidence in any other court within the United States, by the 
attestation of the clerk and the seal of the court annexed, if 
there be a seal, together with a certificate of the judge, chief 
justice, or presiding magistrate, as the case may be, that the 
said attestation is in due form. 1 Stat. 122; Mills v. Duryee, 
T Cranch, 481; Christmas v. Russell, 5 Wall. 290. | 

Both the Constitution and the act of Congress are limited 
in terms to the records and judicial proceedings of the State 
courts. Much discussion of that proposition is unnecessary, 
as it has long since been established by judicial decisions of 
high authority. Adams v. May, 33 Conn. 419; Conk. Treat. 
(5th ed.) 393 ; Pepoon v. Jenkins, 2 Johns. (N. Y.) Cas. 119 ; 
Williams v. Wilkes, 14 Pa. St. 228. 

Beyond all doubt, the certificate of the clerk and the seal of 
the court is a sufficient authentication of the record of a judg- 
ment rendered in a State court, when offered in evidence in the 
Circuit Court sitting within the same State where the judg- 
ment was rendered. Mewster v. Spalding, 6 McLean, 24. 
Held, also, that such an authentication would be sufficient in 
the State court; and, if so, that it would also be good in the 
Circuit Court. 

Art. 4, sect. 1, of the Constitution provides that full faith 
and credit shall be given in each State to the public acts, 
records, and judicial proceedings of every other State; and that 
Congress may, by general laws, prescribe the manner in which 
such records shall be proved, and the effect thereof. Congress 
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has exercised that power, and provided in effect that they shall 
be authenticated by the attestation of the clerk under the seal 
of the court, with the certificate of the judge that the attesta- 
tion is in due form. Bissell v. Briggs, 9 Mass. 461; Bank of 
the United States v. Merchants’ Bank of Baltimore, T Gill 
(Md.), 415. 

Records of State courts, in order that they may be admissible 
in the courts of other States, must be authenticated as required 
in that provision ; but the act of Congress does not apply to the 
courts of the United States, nor to the public acts, records, or 
judicial proceedings of a State court to be used as evidence in 
another court of the same State. Conclusive support to that 
proposition is found in many decided cases in addition to those 
to which reference has already been made. Jenkins v. Kinsley, 
3 Johns. (N. Y.) Cas. 474; Adams v. Lesher, 3 Blackf. (Ind.) 
241; Murray v. Marsh, 2 Hayw. (N. C.) 290. 

Circuit and district courts of the United States certainly 
cannot be considered as foreign in any sense of the term, either 
in respect to the State courts in which they sit, or as respects 
the Circuit or District Court of another circuit or district. On 
the contrary, they are domestic tribunals, whose proceedings all 
other courts of the country are bound to respect, when authenti- 
cated by the certificate of the clerk under the seal of the court, 
the rule being that the Circuit Court of one circuit or the 
District Court of one district is presumed to know the seal of 
the Circuit or District Court of another circuit or district, in 
the same manner as each court within a State is presumed to 
know and recognize the seal of any other court within the same 
State. Womack v. Dearman, 7 Port. (Ala.) 513. 

Attempt was made in the Supreme Court of Massachusetts 
to exclude the record of a conviction in the criminal court, 
upon the ground that it was not duly authenticated, it appear- 
ing that it was certified by the clerk under the seal of the court 
without the certificate of the Chief Justice; but the Supreme 
Court held, Shaw, C. J., giving the opinion, that the copy of 
the proceedings of any court of record in that State, certified 
to be a true copy of the record of such court by the clerk of 
such court, under the seal thereof, is competent evidence of 
the existence of such record in every other judicial tribunal 
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in the Commonwealth. Commonwealth v. Phillips, 11 Pick. 
( Mass.) 30. Since that time, it has been held by that court that 
it is not necessary, in order to render a copy of a record of a 
court in that State competent evidence in another court of the 
State, that it should be an exemplified copy under the seal of 
the court, if it is duly certified by the clerk as a true copy of 
the record. Chamberlin v. Ball, 15 Gray (Mass.), 8352; Ladd 
v. Blunt, 4 Mass. 402. 

Three-quarters of a century ago, it was decided by the Su- 
preme Court of New York that a record of a judgment rendered 
in the Circuit Court of the United States for the District of 
Massachusetts was admissible in evidence, it appearing that it 
was authenticated in the ordinary method practised in the 
courts of that Commonwealth; and they placed their decision 
upon two grounds: 1. That the record was the record of a 
Federal court. 2. That the act of Congress requiring exempli- 
fication did not apply in such a case. Jenkins v. Kinsley, Col. 
& C. (N. Y.) Cas. 136. 

Viewed in the light of these authorities, to which many more 
might be added, we are all of the opinion with the Supreme 
Court of Connecticut, that it is not absolutely necessary that 
the record of a judgment should be authenticated in the mode 
prescribed by the act of Congress referred to, to render the 
same admissible in the courts of the United States; that the 
District Court of the United States, even out of the State com- 
posing the district, is to be regarded as a domestic and not 
a foreign court, and that the records of such a court may be 
proved by the certificate of the clerk under the seal of the 
court, without the certificate of the judge that the attestation 
is in due form. Adams v. Way, 383 Conn. 419; Michener v. 
Payson, 13 N. B. R. 50; Mason v. Lawrason, 1 Cranch, C. C. 
190. 

Bankruptcy proceedings are in all cases deemed matters of 
record, and are to be carefully filed and numbered ; but they are 
not required to be recorded at large. Short memoranda of the 
same shall be made in books provided for the purpose, and kept 
in the office of the clerk; and the provision is that the books 
shall be open to public inspection. Copies of such records, 
duly certified under the seal of the court, shall in all cases 
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be prima facie evidence of the facts therein stated. 14 Stat. 
536. 

Suffice it to say, that the records of the bankruptcy proceed- 
ings admitted in evidence by the court below were authenti- 
cated in exact conformity with the directions of the Bankrupt 
Act, and were, in the judgment of the court, properly admitted 
in evidence; which is all that need be said in response to the 
fifth exception. 

Exceptions were also taken to the rulings of the court in 
refusing to instruct the jury as requested by the defendant, and 
to the instruction given to the jury; but it is not necessary to 
give those exceptions a separate examination, for the reasons 
that the material questions involved are substantially the same 
as those presented in the exceptions to the rulings of the court, 
already sufficiently considered. Even suppose the assignment 
of errors presents all the questions involved in the exceptions, 
still it is clear that there is no error in the record. 


Judgment affirmed. 





INSURANCE COMPANY v. DAVIS. 


1. New York Life Insurance Company v. Statham et al., 93 U. S. 24, reaffirmed. 

2. Where, as in this case, the legal effect of a policy of insurance is that the pre- 
miums shall be paid to the company at its domicile, the indorsement on the 
margin of the instrument, that “all receipts for premiums paid at agencies 
are to be signed by the president or actuary” of the company, is not an 
agreement on its part to vary the condition of the contract, and to make 
any particular agency the legal place of payment, but is merely a notice to 
the assured that he must not pay to an agent, or at an agency, without 
getting a receipt signed by the president or actuary. 

8. A resident of Virginia, who had been before the war a local agent of a North- 
ern insurance company, refused to receive the renewal premium, due Dec. 
28, 1861, tendered him upon a policy of insurance upon the life of a resi- 
dent of that State. His refusal was based upon the ground that he had 
received no renewal receipts from the company, without which he could 
not receive the premium, and that the money, if received, would be lia- 

_ble to confiscation by the Confederate government. The evidence further 
failed to show that the company had consented to his continuing to act as 
such agent during the war, or that he did so continue. Held, that, waiving 
the consideration of any question in regard to the validity of an insurance 
upon the life of an alien enemy, such tender of payment did not bind the 
company. 

4. The effect of a state of war upon the question of agency discussed. 
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ERRoR to the Circuit Court of the United States for the 
Eastern District of Virginia. 

This was an action on a policy of life insurance issued by 
the New York Life Insurance Company, a New York corpora- 
tion, before the war, upon the life of Sloman Davis, a citizen 
and resident of the State of Virginia. The policy contained 
the usual condition, to be void if the renewal premiums were 
not promptly paid. ‘They were regularly paid until the begin- 
ning of the war. The last payment was made Dec. 28, 1860. 
The company, previous*to the war, had an agent, A. B. Gar- 
land, residing in Petersburg, Va., where the assured also resided ; 
and premiums on this policy were paid to him in the usual way, 
he giving receipts therefor, signed by the president and actuary, 
as provided on the margin of the policy, which were usually 
sent to the agent about thirty days in advance of the maturity 
of the premium. About a year after the war broke out, the 
agent entered the Confederate service as a major, and remained 
in that service until the close of the war. 

Offer of payment of the premium next due was made to the 
agent in December, 1861, which he declined, alleging that he had 
received no receipts from the company, and that the money, if he 
did receive it, would be confiscated by the Confederate govern- 
ment. A similar offer was made to him after the close of the war, 
which he also declined. He testified that he refused to receive 
any premiums, had no communication with the company during 
the war, and after it terminated did not resume his agency. 

Sloman Davis died in September, 1867. 

The plaintiff below was assignee of the policy, and claimed 
to recover the amount thereof, $10,000, upon the ground that 
he was guilty of no laches, and that at the close of the war the 
policy revived. 

It is unnecessary to state, in detail, the proceedings at the 
trial. The plaintiff contended, and the judge instructed the 
jury, in substance, that they might infer from the evidence 
that the place of payment intended by the parties was at the 
residence of the plaintiff, and that, if the company did not 
furnish receipts to its agent, so that the premiums could be 
paid according to the terms of the policy, it was not the fault 
of the plaintiff; and, if he was ready and offered to pay his 
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premium to the agent, there could be no forfeiture of the policy, 
if within reasonable time after the war he endeavored to pay 
his premiums, and the company refused to receive them. On 
the other hand, the defendant contended that the war put an 
end to the agency of Garland, and the offer to pay the premium 
to him was of no validity, and the failure to pay rendered the 
policy void. This view was rejected by the court, and a verdict 
was rendered for the amount of the policy, less the amount of 
certain premium notes which had been given by the assured. 

Judgment was rendered upon the verdict, and the company 
then brought the case here. 

Mr. Matt. H. Carpenter for the plaintiff in error. 

This case falls exactly within the principles declared in New 
York Life Insurance Co. v. Statham et al., 93 U.S. 24, and the 
judgment below must be reversed. The outbreak of the war 
dissolved all executory contracts between citizens of one bellig- 
erent and those of the other, and put an end to all intercourse 
or dealings. Matthews v. McStea,91 U.S.7. The policy was, 
therefore, absolutely annulled, and no subsequent agreement 
between the assured and the company during the war could 
revive it. It follows that every agency of the company in 
any State declared to be in rebellion was terminated. The 
company could not authorize its agent to do what it was ex- 
pressly forbidden to do by the President’s proclamation of Aug. 
16, 1861, issued in pursuance of the act of Congress of July 
13 of that year. 

But if the law were otherwise, there was no evidence from 
which the jury could find that the party to whom the renewal 
premium was tendered in December, 1861, was authorized by 
the company to act in its behalf after the commencement of 
the war. He refused the money, upon the pane that he had 
no authority to accept it. 

Mr. Samuel B. Paul, contra. 

Garland was duly appointed agent of the company, and 
acted as such. This authority was not revoked by the com- 
pany after hostilities commenced. The presumption is, that 
the same relations continued between him and the company 
which had previously existed, and a payment or a tender of 
payment to him was as valid as it had been made to the com- 
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pany. His agency was not revoked by the war. Fretz v. 
Storer, 22 Wall. 198. 


Mr. JusTICE BRADLEY delivered the opinion of the court. 

It is obvious that this case is nearly on all-fours with that of 
New York Life Insurance Co. v. Statham et al., 93 U. S. 
24, decided by this court at the last term. As we still ad- 
here to the views there expressed, we do not deem it neces- 
sary to reiterate them. But the questions which received 
special discussion on that occasion were, whether a failure to 
pay the stipulated premiums involved a forfeiture of the policy, 
although such failure was caused by the existence of the war ; 
and what were the mutual rights of the parties consequent upon 
forfeiture under such circumstances. The point which is now 
most strenuously relied on, namely, the supposed power of the 
agent of a Northern company to receive premiums in a Southern 
State in insurrection after the war broke out, and the sup- 
posed right of a policy-holder to tender them to such agent, 
although involved in the case, was not specially adverted to 
in the opinion of the court. We propose to add some observa- 
tions on this branch of the subject. 

First, however, a few words with regard to the position that 
there was competent evidence for the jury to infer that the 
place of payment intended by the parties was the place of resi- 
dence of the assured. This, we think, is entirely untenable. 
The legal effect of the policy itself was, that payment should 
be made to the company at its domicile. The indorsement on 
the margin, which is much relied on by the plaintiff's counsel, 
has no such effect as he attributes to it. It is in these words: 
“ All receipts for premiums paid at agencies are to be signed 
by the president or actuary.” This is simply a notice to the 
assured, that, if he shall pay his annual premium to an agent, 
or at an agency, he must not do so without getting a receipt 
signed by the president or actuary of the company. How this 
caution can possibly be construed into an agreement on the 
part of the company to make any particular agency the legal 
place of payment of premium it is difficult to see. The cir- 
cumstances show nothing but the common case of the establish- 
ment of an agency for the mutual convenience of the parties, 
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and do not present the slightest ground for varying the legal 
effect of their written contract. We think, therefore, that the 
charge was erroneous on this point. Of course, we do not 
mean to be understood as holding, that, as long as an agency is 
continued, a tender to the agent would not be valid and bind- 
ing on the company. 

But we deem it proper to consider more particularly the 
question of agency, and the alleged right of tendering premiums 
to an agent, during the war. 

That war suspends all commercial intercourse between the 
citizens of two belligerent countries or States, except so far as 
may be allowed by the sovereign authority, has been so often 
asserted and explained in this court within the last fifteen years, 
that any further discussion of that proposition would be out of 
place. As a consequence of this fundamental proposition, it 
must follow that no active business can be maintained, either 
personally or by correspondence, or through an agent, by the 
citizens of one belligerent with the citizens of the other. The 
only exception to the rule recognized in the books, if we lay 
out of view contracts for ransom and other matters of absolute 
necessity, is that of allowing the payment of debts to an agent 
of an alien enemy, where such agent resides in the same State 
with the debtor. But this indulgence is subject to restrictions. 
In the first place, it must not be done with the view of trans- 
mitting the funds to the principal during the continuance of 
the war; though, if so transmitted without the debtor’s conniv- 
ance, he will not be responsible for it. Washington, J., in Conn 
v. Penn, Pet. C. Ct. 496; Buchanan v. Curry, 19 Johns. (N. Y.) 
141. In the next place, in order to the subsistence of the 
agency during the war, it must have the assent of the parties 
thereto, —the principal and the agent. As war suspends all 
intercourse between them, preventing any instructions, supervi- 
sion, or knowledge of what takes place, on the one part, and 
any report or application for advice on the other, this relation 
necessarily ceases on the breaking out of hostilities, even for 
the limited purpose before mentioned, unless continued by the 
mutual assent of the parties. It is not compulsory; nor can it 
be made so, on either side, to subserve the ends of third par- 
ties. If the agent continues to act as such, and his so acting is 
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subsequently ratified by the principal, or if the principal’s assent 
is evinced by any other circumstances, then third parties may 
safely pay money, for the use of the principal, into the agent’s 
hands ; but not otherwise. It is not enough that there was an 
agency prior to the war. It would be contrary to reason that 
@ man, without his consent, should continue to be bound by 
the acts of one whose relations to him have undergone such a 
fundamental alteration as that produced by a war between the 
two countries to which they respectively belong; with whom 
he can have no correspondence, to whom he can communicate 
no instructions, and over whom he can exercise no control. It 
would be equally unreasonable that the agent should be com- 
pelled to continue in the service of one whom the law of 
nations declares to be his public enemy. If the agent has 
property of the principal in his possession or control, good faith 
and fidelity to his trust will require him to keep it safely during 
the war, and to restore it faithfully at its close. This is all. 
The injustice of holding a principal bound by what an agent, 
acting without his assent, may do in such cases, is forcibly 
illustrated by Mr. Justice Davis, in delivering the opinion of 
this court in Fretz v. Stover, 22 Wall. 198. In that case, the 
agent had collected in Confederate funds the amount due on a 
bond. Having asserted that the agent had no authority to do 
this, the learned Justice adds: “If it were otherwise, then, as 
long as the war lasted, every Northern creditor of Southern men 
was at the mercy of the agent he had employed before the war 
commenced. And his condition was a hard one. Directed by 
his government to hold no intercourse with his agent, and 
therefore unable to change instructions which were not appli- 
cable to a state of war, yet he was bound by the acts of his 
agent in the collection of his debts, the same as if peace pre- 
vailed. It would be a reproach to the law, if creditors, without 
fault of their own, could be subjected to such ruinous conse- 
quences.” These observations have a strong bearing upon the 
point now under consideration. 

What particular circumstances will be sufficient to show the 
consent of one person that another shall act as his agent to 
receive payment of debts in an enemy’s country during war, 
may sometimes be difficult to determine. Emerigon says, that 
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if a foreigner is forced to depart from one country in conse- 
quence of a declaration of war with his own, he may leave a 
power of attorney to a friend to collect his debts, and even to 
sue for them. ‘Traité des Assurances, vol. i. 567. But though 
a power of attorney to collect debts, given under such circum- 
stances, might be valid, it is generally conceded that a power 
of attorney cannot be given, during the existence of war, by a 
citizen of one of the belligerent countries resident therein, to 
a citizen or resident of the other; for that would be holding 
intercourse with the enemy, which is forbidden. Perhaps it 
may be assumed that an agent ante bellum, who continues to 
act as such during the war, in the receipt of money or property 
on behalf of his principal, where it is the manifest interest of 
the latter that he should do so, as in the collection of rents and 
other debts, the assent of the principal will be presumed, unless 
the contrary be shown ; but that, where it is against his inter- 
est, or would impose upon him some new obligation or burden, 
his assent will not be presumed, but must be proved, either by 
his subsequent ratification, or in some other manner. 

In some way, however it must appear, that the alleged 
agent assumed to act as such, and that the alleged principal 
consented to his so acting. It is believed that no well-consid- 
ered case can be found anterior to these life-insurance cases 
which have arisen out of the late civil war, in which the exist- 
ence or continuance of an agency, under the circumstances 
above referred to, have been established contrary to the assent 
of the alleged parties to that relation. Conn v. Penn, supra, 
is the leading authority on this subject in this country. The 
question in that case was whether the claimants of land in 
Pennsylvania, under contracts of purchase from the propri- 
etaries (the Penns) before the revolutionary war, were en- 
titled to an abatement of interest during the war; and Justice 
Washington held that this depended on the question whether, 
during the war, the proprietaries, being alien enemies, “ had in 
the United States a known agent, or agents, authorized to re- 
ceive the purchase-money and quit-rents due to them from the 
complainants,” the vendees. To enable the parties to adduce 
proof on this point, the court allowed further evidence to be 
taken. The same thing was held, at the same term, in the 
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‘ease of Dennison et al. v. Imbrie, 3 Wash. 396, where Justice 


Washington says: “ We think that if the alien enemy has an 
agent in the United States, or if the plaintiff himself was in 
the United States, and either of these facts known to the debtor, 
interest ought not to abate.” It is obvious that, in these cases, 
the judge assumed that the relation of agency, if it existed, did 
so with the mutual consent of the parties thereto. And the 
same observation, it is believed, may be made with regard to 
all other cases on the subject, except some that have been very 
recently decided. 

The same inference may be deduced from the cases decided 
in this court when the subject of payment to agents in an 
enemy’s country has been discussed. Amongst others we may 
refer to the following : Ward v. Smith, 7 Wall. 447; Brown v. 
Hiatts, 15 id. 177 ; Montgomery v. United States, id. 395; Fretz 
v. Stover, 22 id. 198. 

In some recent cases in certain of the State courts of last 
resort, for whose decisions we always entertain the highest 
respect, a different view has been taken; but we are unable 
to concur therein. In our judgment, the unqualified assump- 
tion on which those decisions are based — namely, “ once an 
agent always an agent;” or, in other words, that an agency 
continues to exist notwithstanding the occurrence of war be- 
tween the countries in which the principal and the agent 
respectively reside — is not correct, and that the continuance 
of the agency is subject to the qualifications which we have 
stated above. 

Now, in the present case, except at the very commencement 
of the troubles, before the President’s proclamation of non- 
intervention had been issued, and when it was yet uncertain 
what the differences between the two sections would amount to, 
there is not the slightest evidence that the company authorized 
Garland to act for it at all; and the latter expressly refused to 
do so when requested, both on the ground of having received 
no receipts from the company (which were his only authority 
for receiving payments), and of the liability of the funds to be 
confiscated in his hands. The war suspended his agency for 
all active purposes, and it could not be continued even for the 
collection of premiums without the defendant’s consent; and 
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this, so far as appears, was never given, either expressly or by 
subsequent ratification. Under these circumstances, it cannot 
be affirmed that the plaintiff could bind the defendant by a 
tender of payment to the supposed agent. However valid a 
payment may be, if made to an agent in time of war, where he 
consents to act as such, and has the assent of his principal 
in so acting, an offer of payment cannot have any force or 
effect if neither of these circumstances exist. 

Waiving, therefore, the consideration of any question that 
may be made with regard to the validity of an insurance on 
the life of an alien enemy, we think that in the present case 
there was not the slightest foundation for the court to charge, 
as it did in effect, that a tender of the premium to Garland in 
Petersburg was a good tender, and binding on the company. 

We do not mean to say, that if the defendant had continued 
its authority to the agent to act in the receipt of premiums 
during the war, and he had done so, a payment or tender to 
him in lawful money of the United States would not have been 
valid; nor that a stipulation to continue such authority in case 
of war, made before its occurrence, would not have been a valid 
stipulation; nor that a policy of life insurance on which no 
premiums were to be paid, though suspended during the war, 
might not have revived after its close. We place our decision 
simply on the ground that the agency of Garland was termi- 
nated by the breaking out of the war, and that, although by the 
consent of the parties it might have been continued for the 
purpose of receiving payments of premiums during the war, 
there is no proof that such assent was given, either by the de- 
fendant or by Garland; but that, on the contrary, the proof is 


positive and uncontradicted, that Garland declined to act as 
agent. 


Judgment reversed, with directions to award a venire facias de 
novo. 


Mr. JusTICE CLIFFORD dissented. 


VOL. Vv. 28 
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BEARD v. BuRTs. 


1. The acts of Congress, respectively approved March 8, 1863 (12 Stat. 756), 
and May 11, 1866 (14 id. 46), extend protection to all persons for acts they 
committed in subordination to the military authorities engaged in conduct- 
ing the war, and confer upon them the same exemption from liability to 
suit which belonged to the President, the Secretary of War, and the depart- 
ment commanders. 

2. Where a bill was filed in 1865 for an injunction against cutting wood on the 
complainant’s land in Tennessee, and for an account of what had been 
already cut, and the defendant, answering, set up that he had cut the wood 
“as an authorized agent of the government of the United States, and for 
military purposes, under the direction and authority of the military authori- 
ties,” and, in further answering, pleaded that he had a right to do so, as 
appeared by an order or authority from one D. V. Brown, wood agent of 
the United States military railroads, authorizing him to cut wood on said 
land, as follows : — 

“ KNOXVILLE, TENN., May 9, 1865. 
‘* James S. Beard is hereby authorized to cut wood for the U.S. M. R. on the lands 
of Joseph Burts, John Lyle, Dillard Love, by order of the superintendent. 
“D. V. Brown, Wood Agent.” 


— and the court, after finding that the defendant’s answer was sustained by 
the proofs, entered a decree dismissing the bill, — Held, 1. That the facts so 
found were conclusive upon a bill of review alleging errors apparent on the 
face of the decree. 2. That it cannot be properly assumed that the paper 
signed D. V. Brown was all the evidence from which the court concluded 
that the defendant acted under the warrant of the military authorities of 
the government. 3. That as the wood was received by them and used for 
the military railroads, before operations for the suppression of the rebellion 
had ceased, the paper, although in form permissive only, was a sufficient 
justification and defence. 


ERROR to the Supreme Court of the State of Tennessee. 


Mr. A. G. Riddle for the plaintiff in error. 
Mr. Robert G. Ingersoll, contra. 


Mr. JusTICE STRONG delivered the opinion of the court. 

This was a bill of review, to which a demurrer was interposed 
by the defendant in the Chancery Court where it was filed ; 
and, after hearing, the bill was dismissed. The decree of the 
Chancellor was then reversed by the Supreme Court of the 
State, the demurrer was disallowed, and, without any permission 
given to the defendant to answer, the decree in the original 
suit, which the bill sought to have reviewed, was vacated and 
annulled. The court then proceeded to decree against the 
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defendant Beard on the original cause of action, and remanded 
the case to the Chancery Court for an account. An account 
was accordingly ordered in that court, and a final decree was 
entered against the defendant, and subsequently affirmed by 
the Supreme Court. It is to this action that the present writ 
of error has been sued out. 

We have not before us the record of the original suit, which 
was instituted in 1865, and in which a final decree against the 
plaintiff was made Nov. 27, 1868. All we can know of it is 
what we learn from the bill of review. From that it appears 
to have been a bill for an injunction against trespass and cut- 
ting wood upon the plaintiff's land, and for an account of what 
had already been cut. The defendant answered, admitting 
that he had cut one hundred and fifty-five and one-third cords 
of wood, and setting up in justification “ that he cut it as an 
authorized agent of the government of the United States, and 
for military purposes, and under the direction and authority 
of the military authorities.” In further answer, he averred 
“that he was protected by the order of the Secretary of War 
and the commanding general of Tennessee.” 

In still further answer, he pleaded that he had a right to cut 
wood on the land, as appeared by an order or authority from 
one D. V. Brown, wood agent of the United States military 
railroads, and directed to him, authorizing him to cut wood on 
said land, as follows : — 


“ KNOXVILLE, TENN., May 9, 1865. 
“ James S. Beard is hereby authorized to cut wood for the U. S. 
M. R. on the lands of Joseph Burts, John Lyle, Dillard Love, by 


order of the superintendent. 
“D. V. Brown, Wood Agent.” 


To this answer no replication appears to have been filed; but 
evidence was submitted, and, after hearing, the Chancellor found 
that Beard’s plea of justification under the laws of the United 
States, and by military authority exercised thereunder, was sus- 
tained, and that he had acted in pursuance to such military 
authority. The plaintiffs bill was, therefore, dismissed, and 
no appeal was perfected. 

So much is set forth in the bill of review, in which it is also 
alleged that there was error in the original decree. That 























436 BEARD v. Burts. [Sup. Ot. 


assigned, and the only one that requires notice, is that the pre- 
tended authority from D. V. Brown, wood agent, was void, and 
gave the defendant no authority to cut the wood, as there was 
no order from the commanding general of the department or 
Secretary of War authorizing the same, nor any act of Congress 
authorizing the trespass at the time and place when and where 
committed. 

Such was the case as presented to the Chancellor by the 
demurrer to the bill, and such was the case submitted to the 
Supreme Court on the‘appeal taken from the Chancellor’s decree 
dismissing it. © 

It is obvious the only important inquiry respects the validity 
of the authority under which the defendant had acted. It 
claimed to be a privilege or immunity under the laws of the 
United States. It was found to be authentic by the Chancellor 
in his original decree, and its authenticity is not denied in the 
bill of review. That, therefore, is not open to debate. To 
sustain a bill of review, there must be errors of law apparent 
on the face of the decree, or some new matters of fact material 
in themselves, and discovered after the rendition of the decree. 
This is the general rule in equity, and it is the rule in Tennes- 
see, declared to be such in the present case. The facts are not 
open for a re-trial, unless the bill asserts that new evidence has 
been discovered, not obtainable before the first trial by the 
exercise of reasonable diligence. The conclusions of fact of 
the court or Chancellor are conclusive. In view of what the 
Chancellor found in the original case, it would seem, therefore, 
his conclusion, that the defendant in cutting the wood was act- 
ing under authority from the military authorities, could not be 
reviewed and set aside. It was a conclusion of fact deduced 
from evidence he had before him. But the Supreme Court, 
while admitting that the original decree could not be said to 
contain error of law upon its face, took the position that the 
pleadings in the original cause might be looked to; and, if the 
conclusions drawn from admitted facts showed error in law, a bill 
of review would lie. Accordingly, the court assumed that the 
paper signed “ D. V. Brown, wood agent,” was all the evidence 
from which the Chancery Court concluded that the defendant 
acted under the authority or warrant of the military authorities 
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of the government provided for by the act of Congress, and 
held that evidence insufficient and not a justification. For this 
reason the decree of the Chancery Court dismissing the bill of 
review was reversed, and so, also, was the decree dismissing the 
original bill. 

We think this was an error. The act of Congress of May 11, 
1866, 14 Stat 46, enacted that any acts done or omitted to 
be done during the rebellion by any person under and by virtue 
of any order, written or verbal, general or special, issued by 
the President, or Secretary of War, or by any military officer 
of the United States holding the command of the department, 
district, or place where such acts are done or omitted, shall, for 
the purposes of defence, come within the purview of the act of 

“March 8, 1863. 12 id. 756. The fourth section of the latter 
act made the order of the President, or under his authority, a 
defence in all courts to any action for acts done or omitted to 
be done under or by virtue of such order, or under color of any 
law of Congress. And the second section of the act of 1866 
enacted that, when the order is in writing, it shall be sufficient 
to produce in evidence the original, with proof of its authentic- 
ity, or a certified copy thereof, or, if sent by telegraph, the 
production of the telegram purporting to emanate from such 
military officer shall be prima facie evidence of its authenticity, 
or, if the original of such order or telegram is lost, or cannot 
be produced, secondary evidence thereof shall be admissible, as 
in other cases. 

Now, that the defendant’s cutting the wood was under such 
an order, was, as we have seen, distinctly found as a fact by the 
Chancellor, and nothing in his decree shows that he found it on 
the evidence of the paper signed * D. V. Brown, wood agent,” 
alone. No assumption that he did can be justified; and, if it 
could be, the order, we think, was prima facie sufficient. It 
purported to have been issued by a wood agent for military uses, 
namely, for the use of the military railroads; and the wood cut 
was received by the military authorities. It is a legitimate 
presumption that agents who act for and on behalf of an army 
in the field are acting under the authority of its commander; 
and it is but just to the learned court to say that it made no 
attempt to review the finding of the authenticity of the Brown 
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paper. They confined their review very properly to inquiring 
what was the meaning of the order, and they held it no justifi- 
cation of the defendant because its terms were not compulsory, 
but only permissive. Their language was, “ There can be no 
pretence, upon the facts set forth in the pleadings, that any 
such thing as military compulsion existed in the case, for the 
paper only imports on its face a permission to do the act com- 
plained of ;” adding, “and even this is not license to do it ema- 
nating from any recognized military authority.” Hence, said 
the court, “we conclude that there is error of law in the con- 
clusion of the Chancellor upon the facts.” 

If in saying the order or permission or license did not ema- 
nate fromm any recognized military authority, the court meant 
to be understood as itself finding a fact, the determination is 
a finding without evidence, and in opposition to a finding made 
on evidence confessedly conclusive. But probably the court 
did not intend to be so understood. 

The real question involved, and the only one the court could 
consider in the case, therefore, was whether the paper was in- 
effective as a defence merely because it was in form permissive 
only. And upon this question we are unable to concur in 
opinion with the Supreme Court of the State. While it may 
be conceded that permission to do an act is not compulsion, 
and that the acts of March 3, 1863, and May 11, 1866, afford 
no protection to those acting voluntarily and for their own 
benefit, the pleadings show this to have been no such case. 
The wood was cut for the military railroads, under military 
authority, and it was received by the military authorities before 
military operations in suppression of the rebellion had ceased. 
The form of the order we regard as immaterial. The plain 
purpose of the acts of Congress was to extend protection to all 
persons who might act in subordination to the military authori- 
ties engaged in conducting the war. Congress purposed, we 
think, to confer upon them the same exemption from liability 
to suit which belonged to the President, the Secretary of War, 
and the department commanders. The orders of which the 
acts speak are military orders, and a large proportion of such 
orders, it is well known, are merely permissive in form. They 
necessarily leave much to the discretion of those to whom they 
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are addressed. We cannot doubt that Congress had such orders 
in view, and that its action was intended to protect against civil 
suits those who might do acts either commanded or authorized 
by them. 

The decree of the Supreme Court of Tennessee must, there- 
fore, be reversed, and the record remitted with instructions to 
reverse the last decree of the Chancellor, and direct him to dis- 
miss the bill of review ; and it is So ordered. 


—_.——_- 


RAILROAD COMPANY v. JONES. 


1. Negligence may consist in either failing to do what, under the circumstances, 
a reasonable and prudent man would ordinarily have done, or in doing what 
he would not have done. 

2. A. was one of a party of men employed by a railroad company in constructing 
and repairing its roadway. They were usually conveyed by the company 
to and from the place where their services were required, and a box-car was 
assigned to their use. Although on several occasions forbidden to do so, 
and warned of the danger, A., on returning from work one evening, rode on 
the pilot or bumper of the locomotive, when the train, in passing through a 
tunnel, collided with cars standing on the track, and he was injured. There 
was ample room for him in the box-car. All in it were unhurt. Held, 
1. That, as A. would not have been injured had he used ordinary care and 
caution, he is not entitled to recover against the company. 2. That the 
knowledge, assent, or direction of the agents of the company as to what he 
did at the time in question is immaterial. The company, although bound 
to a high degree of care, did not insure his safety. 


Error to the Supreme Court of the District of Columbia. 

This was an action by Jones against the Baltimore and Poto- 
mac Railroad Company, to recover damages for an injury re- 
ceived on the road of the company. Judgment was rendered 
in his favor, and the company brought the case here. 

The facts are fully stated in the opinion of the court. 


Mr. Enoch Totten for the plaintiff in error. 
Mr. Edward C. Carrington and Mr. Campbell Carrington, 


contra. 


Mr. JusticE SwAYNE delivered the opinion of the court. 
The defendant in error was the plaintiff in the court below. 
Upon the trial there, he gave evidence to the following effect : 
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For several months prior to the 12th of November, 1872, he 
was in the service of the company as a day-laborer. He was 
one of a party of men employed in constructing and keeping 
in repair the roadway of the defendant. Jt was usual for the 
defendant to convey them to and from their place of work. 
Sometimes a car was used for this purpose; at others, only a 
locomotive and tender were provided. It was common, whether 
a car was provided or not, for some of the men to ride on the 
pilot or bumper in front of the locomotive. This was done 
with the approval of Van Ness, who was in charge of the 
laborers when at work, and the conductor of the train which 
carried them both ways. The plaintiff had no connection with 
the train. On the 12th of November before mentioned, the 
party of laborers, including the plaintiff, under the direction 
of Van Ness, were employed on the west side of the eastern 
branch of the Potomac, near where the defendant’s road 
crosses that stream, in filling flat cars with dirt and unloading | 
them at an adjacent point. The train that evening consisted 
of a locomotive, tender, and box-car. When the party was 
about to leave on their return that evening, the plaintiff was 
told by Van Ness to jump on anywhere; that they were behind 
time, and must hurry. 

The plaintiff was riding on the pilot of the locomotive, and 
while there the train ran into certain cars belonging to the de- 
fendant and loaded with ties. These cars had become detached 
from another train of cars, and were standing on the track in 
the Virginia avenue tunnel. The accident was the result of 
negligence on the part of the defendant. Thereby one of the 
plaintiff's legs was severed from his body, and the other one 
severely injured. Nobody else was hurt, except two other per- 
sons, one riding on the pilot with the, plaintiff, and the other 
one on the cars standing in the tunnel. 

The defendant then gave evidence tending to prove as fol- 
lows: About six weeks or two months before the accident, a 
box-car had been assigned to the construction train with which 
the plaintiff was employed. The car was used thereafter every 
day. About the time it was first used, and on several occasions 
before the accident, Van Ness notified the laborers that they 
must ride in the car and not on the engine; and the plaintiff in 
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particular, on several occasions not long before the disaster, 
was forbidden to ride on the pilot, both by Van Ness and the 
engineer in charge of the locomotive. The plaintiff was on 
the pilot at the time of the accident, without the knowledge of 
any agent of the defendant. There was plenty of room for 
the plaintiff in the box-car, which was open. . If he had been 
anywhere but on the pilot, he would not have been injured. 
The collision was not brought about by any negligence of the 
defendant’s agents, but was unavoidable. The defendant’s 
agents in charge of the two trains, and the watchman in the 
tunnel, were competent men. 

The plaintiff, in rebuttal, gave evidence tending to show that 
sometimes the box-car was locked when there was no other car 
attached to the train, and that the men were allowed by the 
conductor and engineer to ride on the engine, and that on the 
evening of the accident the engineer in charge. of the locomo- 
tive knew that the plaintiff was on the pilot. 

The evidence being closed, the defendant’s counsel asked the 
court to instruct the jury as follows: “If the jury find from 
the evidence that the plaintiff knew the box-car was the proper 
place for him, and if he knew his position on the pilot of the 
engine was a dangerous one, then they will render a verdict for 
the defendant, whether they find that its agents allowed the 
plaintiff to ride on the pilot or not.” 

This instruction was refused, and the defendant’s counsel 
excepted. - 

Three questions arise upon the record : — 

1. The exception touching the admission of evidence. 

2. As to the application of the rule relative to injuries 
received by one servant by reason of the negligence of another 
servant, both being at the time engaged in the same service of 
a common superior. ’ 

3. As to contributory negligence on the part of the plaintiff. 

We pass by the first two without remark. We have not 
found it necessary to consider them. In our view, the point 
presented by the third is sufficient to dispose of the case. 

Negligence is the failure to do what a reasonable and pru- 
dent person would ordinarily have done under the circum- 
stances of the situation, or doing what such a person under 
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the existing circumstances would not have done. The essence 
of the fault may lie in omission or commission. The duty is 
dictated and measured by the exigencies of the occasion. See 
Wharton on Negligence, sect. 1, and notes. 

One who by his negligence has brought an injury upon 
himself cannot recover damages for it. Such is the rule of the 
civil and of the common law. A plaintiff in such cases is en- 
titled to no relief. But where the defendant has been guilty 
of negligence also, in the same connection, the result depends 
upon the facts. The question in such cases is: 1. Whether the 
damage was occasioned entirely by the negligence or improper 
conduct of the defendant; or, 2. Whether the plaintiff himself 
so far contributed to the misfortune by his own negligence or 
want of ordinary care and caution, that but for such negligence 
or want of care and caution on his part the misfortune would 
not have happened. 

In the former case, the plaintiff is entitled to recover. In 
the latter, he is not. Tuff v. Warman, 5 C. B. N. s. 573; But- 
terfield v. Forrester, 11 East, 58; Bridge v. Grand Junction 
Railroad Co.,3 M. & W. 244; Davis v. Mann, 10 id: 546; 
Clayards v. Dethick, 12 Q. B. 439; Van Lien v. Scoville Manu- 
facturing Co., 14 Abb. (N..Y.) Pron. 8. 74;-Ince v. East 
Boston Ferry Co., 106 Mass. 149. 2 - 

It remains to aghihe these tests to the case before us. e 
facts with respect to the cars left in the tunnel are not fully 
disclosed in the record. It is not shown when they were left 
there, how long they had been there, when it was intended to 
remove them, nor why they had not been removed before. It 
does appear that there was a watchman at the tunnel, and 
that he and the conductor of the traim from which they were 
left, and the conductor of the train which carried the plaintiff, 
were all well selected, and competent for their places. For the 
purposes of this case, we assume that the defendant was guilty 
of negligence. 

The plaintiff had been warned against riding on the pilot, 
and forbidden to do so. It was next to the suvalithes, and 
obviously a place of peril, especially in case of collision. There 
was room for him in the box-car.. He should have taken his 
place there. He could have gone into the box-car in as little, 
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if not less, time than it took to climb to the pilot. The knowl- 
edge, assent, or direction of the company’s agents as to what 
he did is immaterial. If told to get on anywhere, that the 
train was late, and that he must hurry, this was no justification 
for taking such a risk. As well might he have obeyed a sug- 
gestion to ride on the cow-catcher, or put himself on the track 
before the advancing wheels of the locomotive. The company, 
though bound to a high degree of care, did not insure his 
safety. He was not an infant nor non compos. The liability 
of the company was conditioned upon the exercise of reasonable 
and proper care and caution on his part. Without the latter, 
the former could not arise. He and another who rode beside 
him were the only persons hurt upon the train. All those in 
the box-car, where he should have been, were uninjured. He 
_ would have escaped also if he had been there. His injury was 
due to his own recklessness and folly. He was himself the 
author of his misfortune. This is shown with as near an 
approach to a demonstration as any thing short of mathematics 
will permit. The case is thus clearly brought within the 
second of the predicates of mutual negligence we have laid 
down. Hickey v. Boston ¢ Lowell Railroad Co., 14 Allen 
(Mass.), 429; Todd v. Old Colony Railroad Co., 8 id. 18; 
s. ©. 7 id. 207; Gavett v. M. §¢ L. Railroad Co., 16 Gray 
(Mass.), 501; Lucas v. N. B. §& T. Railroad Co., 6 id. 64; 
Ward v. Railroad Company, 2 Abb. (N. Y.) Pr. nN. s. 401; 
Galena §¢ Chicago Union Railroad Co. v. Yarwoods 15 Il. 468 ; 
Dogget v. Lilinois Central Railroad Co., 34 Towa, 284. » 

The plaintiff was not entitled to recover. It follows that the 
court erred in refusing the instruction asked upon this subject. 
If the company had prayed the court to direct the jury to 
return a verdict for the defendant, it would have been the duty 
of the court to give such direction, and error to refuse. Gav- 
ettv. M. & L. Railroad Co., supra; Merchants’ Bank v. State 
Bank, 10 Wall. 604; Pleasants v. Fant, 22 id. 121. 


Judgment reversed, and the cause remanded with directions to 


issue a venire de novo, and to proceed in conformity with 
this opinion. 











WILuIAMS v. Morris. 


WILLIAMS v. MorRISs. 


1. Under the laws of Maryland prevailing in the District of Columbia, an inter- 
est in lands made by livery and seisin only, or by parol, except leases not 
exceeding the term of three years, has only the force and effect of an estate 
at will. 

2. The court applies to this case the doctrines announced in Barry v. Coombe, 
1 Pet. 640, and Purcell v. Miner, 4 Wall. 513, as to what must be set forth 
in a written contract for the sale of lands, and what is sufficient part per- 
formance of a parol contract for such sale to take it out of the Statute of 
Frauds. - 

8. There is nothing in this case to bring it by analogy within the Statute of 
Limitations which govern courts of law. 


APPEAL from the Supreme Court of the District of Columbia. 

In February, 1856, James Williams leased by parol certain 
land in the city of Washington, the legal title to which stood 
in his name, to Thomas B. Florence, with the privilege by the 
latter of purchasing it for $6,000. In the following month, 
Florence entered into possession as tenant of said James, and 
made certain improvements. In October, 1856, Florence, hav- 
ing learned that the heirs: of John Williams were entitled to 
an undivided moiety of the land, entered, with the consent of 
James, into a written contract with them for the purchase 
of their interest, which by decree was conveyed to him in 
1864. 

In April, 1853, and April, 1854, the property was sold for 
taxes. One Ingle purchased it, and, after the period allowed 
by law for redemption had expired, received deeds therefor 
from the corporation of Washington, dated June 11, 1857. 
Florence, after consultation with said James, paid Ingle the 
amount of the taxes and accrued expenses Dec. 29, 1859, and 
some months thereafter took from him a quitclaim for. the 
property, which, with the corporation deeds to Ingle, he caused 
to be recorded. From March 1, 1856, to June, 1861, he re- 
mained in the personal occupation of the property. He then 
rented it to the United States for $175 per month, which rent 
he received until the commencement of this suit, Aug. 24, 1867, 
by the complainants, some of whom are minors. They are the 
heirs-at-law of James Williams, who died intestate Aug. 15, 
1862. 
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The bill, after setting up the lease by James Williams to 
Florence, alleged, inter alia, that the defendant during his ten- 
ancy under the lease suffered by his default the property to be 
sold for taxes, and, having acquired the tax title, disclaimed his 
tenancy, and set up an adverse title in himself. It therefore 
prayed that Florence be decreed to convey to the complain- 
ants said tax title, and to account for a moiety of the rents and 
profits. | 

The defendant answered, setting up his parol contract with 
James to purchase, his subsequent discovery of the interest of 
the heirs of John in a moiety of the property, the fact of his 
purchase with the consent of James of that moiety, and its con- 
veyance to him, and denied that thereafter he stood in the 
relation of tenant or paid rent; but, on the contrary, he paid all 
taxes and charges, and, with the full knowledge and consent of 
said James, acted generally as owner, and made repairs. He 
also alleged that said James had, by certain deeds of trust exe- 
cuted in 1848 and 1851, incumbered his moiety ; and by another, 
executed in 1853, the whole property, in a sum beyond the 
amount of purchase-money and more than double the share of 
James for his moiety. That, notwithstanding said incumbrances, 
the defendant made various payments to said James, amount- 
ing from $1,500 to $2,000, on account of said purchase, but was 
unable to procure a settlement. The defendant filed with his 
answer the following receipts : — 


“ Received of Thomas B. Florence forty dollars, to be accounted 
for in the settlement for the purchase of the property at the corner 
of Pennsylvania Avenue and 17th Street, now in his occupancy, and 
sold by me to him. 


“Jas. WILLIAMS. 
“ WAsHINGTON, Jan. 1, 1857.” 
“ WasHINGTON, May 1, 1857. 
*“ Received of Thomas B. Florence one hundred dollars, on ac- 
count of purchase of building 17th St. & Pa. Av. $100. 
“Jas. WILLIAMS.” 
He also denied that he had suffered the property to be sold 
for taxes, but that said sales were for taxes due for the eight 
years preceding his entry. 
On the 11th of March, 1873, the complainants were allowed 
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to amend their bill by alleging that Florence, in October, 1856, 
purchased the undivided moiety of the heirs of John Williams, 
and thereby became tenant in common with James Williams ; 
that, after said relation of tenants in common thus began, Flor- 
ence purchased from Ingle the outstanding tax title, which was 
in all respects regular and according to law, and obtained from 
him a conveyance of the premises and of the full title thereof, 
which conveyance and title said Florence claimed to hold as his 
own, to the exclusion of the complainants. 

The answer to the amended bill admitted the purchase in 
October, 1856, of the claim of the heirs of John Williams 
under the circumstances set forth in the answer to the orig- 
inal bill; denied that such purchase created, or was intended 
to create, a tenancy in common with James Williams; and 
averred that after the same the defendant held and enjoyed 
the premises as the exclusive and absolute owner. It further 
denied the validity of the tax title; averred it to be void on its 
face, and that it was bought, with the knowledge and approval 
of James Williams, to relieve the property from the outstand- 
ing charge for taxes; and that a deed was taken from Ingle, 
because one to him had been entered on the books of the city; 
and that the complainants’ allegation of the validity of the tax 
title was simply a pretext whereby to gain some color for the 
asserted jurisdiction of a court of equity. 

At the final hearing in special term, April 8, 1873, the court 
decreed that the tax title purchased by Florence from Ingle 
was taken by him in trust for the complainants to the extent 
of one undivided moiety thereof; that the parol purchase set 
up by him was void under the Statute of Frauds; and that, as 
there was no part performance to take it out of the statute, he 
should convey to the complainants said tax title to said moiety, 
and account for rents and profits. 

Florence then appealed to the general term, where the de- 
cree of the special term was reversed and the bill dismissed. 
The complainants then brought the case here. 

Florence having died pendente lite, Morris, his executor, was 
substituted in his stead. 

The assignment of errors and other facts in the case are set 
forth in the opinion of the court. 
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Mr. Richard T. Merrick and Mr. William A. Meloy for the 
appellants. 

The original lease in March, 1856, being merely by parol, . 
was inoperative after three years. When, therefore, Florence 
terminated his personal occupancy of the premises in June, 
1861, and with it the relation of landlord and tenant, he be- 
came as to one undivided moiety of them the bailiff of James 
Williams, and liable to account under the statute of 4th Anne, 
c. 16, sect. 27. This alone would have established the juris- 
diction of a court of equity over the case. But, in addition 
to that, Florence, by taking the conveyance in his own name 
from Ingle, committed a breach of trust and a fraud upon his 
co-tenant. 

The tax title can afford no defence. The defendant’s ad- 
mission of the irregularity of the sale is conclusive, in the 
absence of proof by the complainants to the contrary. 3 BI. 
Com. 451. 

But even if the tax sale was valid, Florence, so far as one 
undivided moiety of the land was concerned, took the title in 
trust for James Williams. Rothwell v. Dewees, 2 Black, 613; 
Van Horne v. Fonda, 5 Johns. (N. Y.) Ch. 388; Lewis v. Rob- 
inson, 10 Watts (Pa.), 354; 1 Story, Eq., sect. 466; 1 Wash- 
burn, Real Prop. 430. 

The memorandum set up by the defendant to take his alleged 
contract of purchase out of the operation of the Statute of 
Frauds is fatally defective. Boydell v. Drummond, 11 East, 
157; Huddlestone v. Briscoe, 11 Ves. 591. The price to be 
paid, and a definite description of the property, are material 
parts, and cannot be proved by parol. Elmore v. Kingscote, 
5 Barn. & Cress. 583; Taney v. Batchell, 9 Gill (Md.), 205; 
Tallman v. Franklin, 14 N. Y. 584; 1 Greenl. Evid., sect. 268; 
2 Story, Eq. Jur., sects. 765-767. Whether it be set up as a 
defence, or as a ground for specific performance, the rules are 
the same. Browne, Frauds, sects. 122, 122 a, 181; Carriiagton 
v. Roots, 2 Mee. & W. 248; Reede v. Lamb, 6 Exch. 180. And 
a court of equity will not give relief, unless all the essential 
terms of the parol agreement are established by satisfactory 
proof, and the part performance has been of such a kind that 
to refuse relief would unavoidably operate as a fraud upon 
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the party. Clinan v. Cooke, 1 Sch. & Lef. 41; Galbreath v. 
Galbreath, 5 Watts (Pa.),150; Purcell v. Miner, 4 Wall. 518 ; 
Caldwell v. Carrington, 9 Pet. 86; 3 Phil. Evid. 351; Small v. 
Owings, 1 Md. Ch. 364; Beard v. Linthicum, id. 345; Elmore 
v. Kingscote, 5 Barn. & Cress. 583; 1 Greenl. Evid., sect. 268 ; 
Owings v. Baldwin, 1 Md. Ch. 123; 2 Story, Eq., sects. 764— 
767; Phillips v. Thompson, 1 Johns. (N. Y.) Ch. 131; Taney v. 
Batchell, supra. The part performance which takes the case 
out of the statute does not consist in the payment of money, 
but in the delivery of the possession in pursuance of the con- 
tract, with a view to the performance of it. Caldwell v. Car- 
rington, 9 Pet. 103; Christy v. Barnhart, 14 Pa. 260; Brawdy 
v. Brawdy, T id. 157; Phillips v. Thompson, 1 Johns. (N. Y.) 
Ch. 149; Parkhurst v. Van Cortlandt, id. 278. Possession by 
a tenant is not sufficient, 1 Sugden, Frauds, 149, 162; nor is 
that by a tenant in common, however exclusive and notorious. 
Galbreath v. Galbreath, 5 Watts (Pa.), 146. 

The expenditures for permanent improvements must have 
been made solely on the faith of the contract of sale, and 
the possession taken with exclusive reference to it. Owings v. 
Baldwin, supra; 2 Story, Eq. Jur., sects. 763, 764; Moale v. 
Buchanan, 11 Gill & J. (Md.) 314; Caldwell v. Carrington, 
supra. 

The rulings in regard to laches, staleness, or lapse of time 
have no application to this case. Badger v. Badger, 2 Wall. 87. 

Mr. Walter D. Davidge, contra. 

The bill of the complainants should have been dismissed. It 
was not filed until nearly ten years after the purchase com- 
plained of, and nearly five years after the death of James 
Williams. There is no allegation of fraud, and no attempt to 
explain the delay. Marsh v. Whitmore, 21 Wall. 178; Badger 
v. Badger, 2 id. 87; Harwood v. Railroad Company, 17 id. 78; 
The Key City, 14 id. 653; Twin-Lick Oil Company v. Marbury, 
91 U. S. 587. 

Whilst a tenant cannot dispute the title of his landlord, he 
may show that it has expired or become extinguished. Taylor, 
Land. and Ten., sect. 629, and cases cited. When the reversion 
is sold under execution, he may buy it, and set up against the 
landlord the title so acquired. Nellis v. Lathrop, 22 Wend. 
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(N. Y.) 121; Jackson v. Rowland, 6 id. 666; Depard v. Wal- 
bridge, 15 N. Y. 874. When not under obligation to pay taxes, 
he may even buy at a tax sale. Cooley on Taxation, 345, 346. 
And the title so acquired, if the proceedings conformed to the 
statute, extinguishes his former relation to the landlord. Kirk- 
patrick v. Mathiot, 4 Watts & S.(Pa.) 251; Lewis v. Robinson, 
10 Watts (Pa.), 354; Watkins v. Eaton, 30 Me. 529; Reindboth 
v. The Zerbe Run Improvement Co., 29 Pa. 189. 

The averment of the validity of the tax title is binding on 
the complainants. They can recover only secundum allegata et 
probata ; and, if that title be invalid, there is no ground for the 
exercise of equitable jurisdiction. Ewing v. St. Louis, 5 Wall. 
413; Dows v. Chicago, 11 id. 108; Hannewinkle v. Georgetown, 
15 id. 547 ; Scott v. Onderdonk, 14 N. Y.9; Cox v. Clift, 2 id. 
118; Heywood v. The City of Buffalo, 14 id. 534; Ward v. Dewey, 
16 id. 519; Piersoll v. Elliott, 6 Pet. 95. 

The two receipts signed by James Williams contain all the 
requisites of the note or memorandum under the Statute of 
Frauds, except that of price, and are prima facie evidence of a 
sale legally made. Slatterie v. Pooley, 6 Mee. & W. 663; 
1 Phil. Evid. (4th Am. ed. 1859), pp. 422-424, where the au- 
thorities are collected ; 1 Taylor, Evid., p. 413, sect. 381; Best, 
Evid., sects. 525, 526. 

The English rule has been followed in America. Smith v. 
Palmer, 6 Cush. (Mass.) 513; Loomis v. Wadhams, 8 Gray 
(Mass.), 557; Taylor v. Peck, 21 Gratt. (Va.) 11. 

The particulars of the contract are not involved in this 
suit. The controlling question is whether Florence bought at 
all, not upon what terms. The factum probandum is the fact of 
purchase, and the contract is wholly collateral. Rez v. Inhabi- 
tants of Holy Trinity, T Barn. & Cress. 611; Doe v. Harvey, 
8 Bing. 239, 241; Spiers v. Willson, 4 Cranch, 398; 1 Greenl. 
Evid., sects. 96, 97; 1 Taylor, Evid., sect. 876; Taylor v. 
Peck, 21 Gratt. (Va.) 11. 

Parol contracts do not involve any violation of law. Courts 
of equity refuse to extend their aid to rescind them merely be- 
cause they are not in writing. Browne, Frauds, sect. 123, and 
cases cited ; id., sects. 129-131; Abdott v. Draper, 4 Den. (N. Y.) 
51; Cope v. Williams, 4 Ala. 362. 
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The court is asked to decree that a vendee acquiring in good 
faith a title necessary to protect the interests of himself and 
his vendor, is a trustee for the heirs-at-law, who, after the lapse 
of eleven years, undertake to repudiate the agreement of their 
ancestor. 

Had he attempted by means of the tax title to escape his 
obligations as vendee, he could properly be held a trustee as to 
the unpaid purchase-money. The purchase-money, however, de- 
ducting the mortgages, has been paid, and he offers to account ; 
and, besides, the bill is in-repudiation and not affirmance of the 
contract. 

The question is, then, whether, after such a vendee has 
obtained a perfect title which he holds in subordination to 
the parol contract, he can, without any imputation of fraud, 
be held a trustee, except as to his obligations under that con- 
tract. That he cannot be so held is plain, in principle and 
upon authority. 


Mr. JusTICE CLIFFORD delivered the opinion of the court. 

Sufficient appears to show that the complainants are the 
heirs-at-law of James Williams, who died intestate Aug. 16, 
1862, seised in fee of an undivided moiety of lot 1 in square 
160 on the plan of the city of Washington, bounded as described 
in the bill of complaint: and they allege that their intestate, six 
years before his decease, acting for himself and for the heirs of 
his brother previously deceased, who in his lifetime owned the 
other moiety of the premises, rented the whole lot to the first- 
named respondent for the yearly sum of $600; that the rent 
was subsequently increased, and that the lessee has ever since 
remained in the possession of the undivided moiety which 
belonged to the intestate, and that a large amount of the rent 
is in arrear, the respondent having paid only an inconsiderable 
amount of the same to the lessor during his lifetime, and noth- 
ing to the complainants since his decease. 

Superadded to that, the charge of the complainants is that 
the respondent, while so in possession of the premises as 
tenant, did by his own default suffer the taxes assessed on the 
lot to remain unpaid, that the premises were sold at a tax sale, 
and that he claims to hold the same by virtue of that sale: but 
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they allege that the title, if any, acquired to the moiety in 
question inured to their benefit; and they further show that 
the respondent has recently, in violation of his duty as tenant, 
repudiated his tenancy, and claims title to the premises under 
some pretended contract with the lessor in his lifetime for the 
purchase of the same, all of which claim the complainants aver 
is unfounded. 

Based upon these allegations, the complainants allege that 
the respondent has terminated his tenancy; and they charge 
that he has ever since held the property, and received from the 
United States large rents for the same, for which he is justly 
accountable ; and they pray for an account of all moneys due 
for such rent to them and to the widow of the deceased lessor, 
and that he be decreed to convey to the complainants all title 
to the moiety of the premises he acquired by the tax sale, and 
for general relief. 

Service was made, and the first-named respondent appeared 
and filed an answer, setting up several defences. Proofs were 
taken on both sides, and the court at special term entered a 
decree in favor of the complainants. Due appeal was taken 
by the respondent to the general term ; when both parties were 
again heard, and the Appellate Court reversed the decree en- 
tered at the special term, and dismissed the bill of complaint. 

From that decree the complainants appealed to this court, 
and now assign the following errors: 1. That the court erred 
in finding, as matter of fact, that there was any contract made 
by the intestate in his lifetime for the sale of his moiety of 
the premises. 2. That the court erred in giving effect to 
the alleged contract, as it was within the Statute of Frauds. 
8. That the court erred in refusing to allow the complainants to 
contribute to the payment of the tax debt to relieve their title 
from the cloud of the tax sale. 4. That the court erred in not 
requiring the respondent to account for the rents and profits. 

Prior to the origin of the present controversy, the premises, 
with the building thereon standing, had been the partnership 
property of the two brothers named in the bill of complaint. 
Possession of the premises was taken by the respondent, and he 
proceeded to repair the building, and expended several hundred 
dollars in fitting up the lower story of the same as an office for 
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the insurance company of which he was president. Six months 
later or more, the respondent entered into a formal written con- 
tract with the heirs of the other deceased owner ; whereby they 
agreed to sell and convey to him the other moiety of the prem- 
ises, and he agreed to purchase the same for the sum of $3,000, 
to be paid $1,000 in cash and the rest in notes. 

Corporation taxes for two years — to wit, for the years 1853 
and 1854 — not having been paid, the proper authorities sold the 
premises for the payment of the same; and the record shows 
that one John P. Ingle became the purchaser at each of the 
sales, and that the right of redeeming the property had ex- 
pired before the respondent went into possession. Deeds of 
the premises were subsequently executed, and delivered to the 
respondent ; but he did not at the time put them on record, 
probably for the reason that the sales were irregular and that 
the deeds conveyed no valid title. 

Negotiations subsequently ensued between the respondent 
and the purchaser of the premises at the tax sales, which re- 
sulted, with the approval of the lessor, in an arrangement that 
the respondent should pay the amount of the taxes and ex- 
penses and take up the tax deeds; and the evidence shows that 
the arrangement was carried into effect. 

Nothing remained in that regard for substantial controversy ; 
but the respondent six months thereafter induced the purchaser 
at the tax sales to give him a quitclaim deed of the whole lot, 
and at a still later period put all three deeds on record, show- 
ing the title to the entire premises in himself. Throughout 
the whole period, the respondent continued to occupy the 
premises, until June, 1861, when he rented the same to the 
United States at $175 per month; which rental he has since 
received. 

Viewed in the light of these suggestions, much discussion of 
the title of the complainants, irrespective of the defences set 
up in the answer, is unnecessary ; as it is obvious that they are 
entitled to a decree in their favor, unless the defences or some 
one of them can be sustained. 

Three of the defences set up in the answer will be separately 
considered: 1. That the respondent was lawfully in possession 
of the lot with the tenement thereon, under a parol contract with 
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the complainants’ intestate for the purchase and conveyance of 
his moiety of the premises. 2. That the pretended claim set 
up by the complainants, is stale, and ought not to receive the 
countenance of the court of equity as the ground for the re- 
lief prayed. 3. That the cause of action set up in respect to 
the matters alleged, if any, occurred more than three years 
before the filing of the bill of complaint or the service of pro- 
cess; and that the respondent did not, at any time within 
three years next before the filing of the bill or the service 
of process, agree to come to any account or pay any sum of 
money to the complainants by reason of the matters therein 
charged. J 

Briefly stated, the matters alleged in the answer in support 
of the first defence are, that the respondent, in the month of 
February, 1856, entered into a contract with James Williams, 
under which he rented the premises at the rate of $650 a year, 
with the right thereafter to purchase the same for the sum of 
$6,000, the lessor representing at the time that he was the sole 
owner of the same; and that he, the respondent, entered into 
the possession of the lot and tenement, and proceeded to make 
extensive improvements and alterations in the tenement ; that 
six months later he learned, to his great surprise, that the heirs 
of John Williams, deceased, were entitled to a moiety of the 
estate; and that he, the respondent, in order to confirm his 
title, and at the instance and with the approval of his lessor, 
entered into a contract with the heirs of the deceased owner, 
whereby one-half of the purchase-money was agreed to be paid 
to them as such owners of the moiety which belonged to their 
intestate in his lifetime; and he also alleges that, on the 22d 
of October, 1856, he delivered to their attorney two checks 
(each for $500), and four promissory notes (each for the 
sum of $500), in payment for the moiety of the property to 
which those parties were entitled. 

Apart from that, the respondent alleges in his answer that 
the premises were heavily incumbered by mortgages; and that 
at the time or before the date of the contract for the purchase 
of the other moiety it was further agreed, between him and the 
owner of the moiety now in question, that he, the respondent, 
should purchase the same, in pursuance of the original contract, 
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for the sum of $6,000, and that the grantor should be entitled to 
a moiety only of the purchase-money. 

Two contracts are, therefore, alleged for the sale and pur- 
chase of the premises ; and it is obvious that they are widely 
different in form and substance. As alleged, the first is for 
the purchase of the entire lot and tenement ; and the second is 
for the purchase of the moiety only which belonged to the 
complainants’ intestate. Under the first contract, the entire 
consideration was to be paid to the party contracting to make 
the conveyance; but by the terms of the second, one-half only 
of the consideration was to be paid to that party for his benefit, 
the clear inference being that the purchaser had previously 
purchased or contracted to purchase the other moiety of the 
heirs of the deceased owner. 

Evidence to show that the first contract, if made, was ever 
fulfilled, is entirely wanting; nor is there a particle of evidence 
that any such contract as the one secondly alleged was ever 
made or proposed between the parties. Suppose it were other- 
wise, and that the parol evidence introduced was sufficient to 
show that one or both of the alleged contracts were actually 
made in adequate terms and free of ambiguity, still the evi- 
dence would not constitute a defence to the suit, for the 
reason that the alleged contracts would be within the Statute 
of Frauds. 

Interests in lands, except leases not exceeding the term of 
three years, made or created by livery and seisin only, or by 
parol and not put in writing and signed by the parties so 
making or creating the same, or their agents thereunto law- 
fully authorized by writing, shall have the force and effect of 
leases or estates at will only ; and shall not, either at law or in 
equity, be deemed or taken to have any other or greater force 
or effect. 1 Kilty’s Laws, Md. 242. 

No action shall be brought . . . upon any contract or sale 
of lands, tenements, or hereditaments, or any interest in or 
concerning them, . . . unless the agreement upon which such 
action shall be brought, or some memorandum or note thereof, 
shall be in writing and signed by the party to be charged 
therewith, or by some person thereunto lawfully authorized. 
Browne, Frauds, 503. 
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Argument to show that the respondent did not derive any 
valid title to the premises under the tax deeds is unnecessary, 
as the amended answer admits that the tax deeds did not con- 
vey any title whatever, and the respondent testified to the 
same effect. Even if the deeds had been regular, they would 
not benefit the respondent; as in that event the legal conclu- 
sion would be that the respondent, as the tenant of the lessor, 
held the title in trust for his landlord. Rothwell v. Dewees, 
2 Black, 613 ; Van Horne v. Fonda, 5 Johns. (N. Y.) Ch. 388; 
2 Story, Eq. Jur., sect. 1211 a. 

Tenants are never allowed to deny the title of their landlord, 
nor set up a title against him, acquired by the tenant during 
the tenancy, which is hostile in its character to that which he 
acknowledged in accepting the demise; the rule being that 
whenever the possession is acquired under any species of ten- 
ancy, whether the action be assumpsit, debt, covenant, or 
ejectment, the tenant is estopped from denying the title of the 
landlord. Taylor, Land. and Ten., sects. 629, 705; Jackson v. 
Harper, 5 Wend. (N. Y.) 246; Sharp v. Kelley, 5 Den. (N. Y.) 
431; Doe v. Smythe, 4 M. & S. 347. 

Attempt is made to take the case out of the protection of 
the Statute of Frauds by the receipts given in evidence ; but it 
is clear that they fall far short of what is required to accom- 
plish that object. 3 Phil. Evid. (4th Am. ed.) 351; Tallman 
v. Franklin, 14 N. Y. 584; Elmore v. Kingscote, 5 B. & C. 
583. 

Decided cases everywhere require that the memorandum 
should mention the price. Nothing is contained in either 
receipt to fulfil that requirement, nor do the receipts contain 
any thing of an unambiguous character to enable the court to 
determine what real estate is the subject of the purchase. 
Part of the property lying west of the tenement, the evidence 
shows, was never occupied by the respondent ; and the second 
receipt, in terms, limits the purchase to the tenement which 
the respondent occupied and repaired. None of the terms, 
says Mr. Phillips, can be left to be supplied by parol; and, if 
not, it is clear that the receipts are not sufficient to support 
the theory of thedefence. Baptist Church v. Bigelow, 16 Wend. 
(N. Y.) 28; Morton v. Dean, 13 Metc. (Mass.) 385. 
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Unless the essential terms of the sale can be ascertained 
from the writing itself, or by reference in it to something else, 
the writing is not a compliance with the statute; and, if the 
agreement be thus defective, it cannot be supplied by parol 
proof, for that would at once introduce all the mischiefs which 
the statute was intended to prevent. 2 Kent, Com. (12th ed.) 
511; Norris v. Lain, 16 Johns. (N. Y.) 151 ; Dung v. Perkins, 
52 N. Y. 494; Baltzen v. Nicolay, 53 id. 467 ; Wright v. Weeks, 
25 id. 153; Parkhurst v. Van Cortlandt, 1 Johns. (N. Y.) Ch. 
273; s. c. 14 id. 15. 

Any note or memorandum in writing which furnishes evi- 
dence of a complete and practicable agreement is sufficient 
under the statute, and parol evidence is admissible to explain 
latent ambiguities, and to apply the instrument to the subject- 
matter. Barry v. Coombe, 1 Pet. 640; Clark v. Burnham, 
2 Story, 1381; Story, Sales, sect. 257. 

Diversity of decision undoubtedly exists ; but this court de- 
cided, in the case of Purcell v. Miner, 4 Wall. 513, that the 
proof as to the terms of the contract must be clear, definite, 
and conclusive, and must show a contract, leaving no jus 
deliberandi or locus penitentie ; that it cannot be made out 
by mere hearsay or evidence of the declarations of a party to 
mere strangers to the transaction, in chance conversation, 
which the witnesses have no reason to recollect from interest 
in the subject-matter, and which may have been imperfectly 
heard or inaccurately remembered, perverted, or altogether 
fabricated ; that the proof must also show that the considera- 
tion has been paid or tendered, or that there has been such 
part performance of the contract that its rescission would be 
a fraud on the other party, which could not be compensated 
by the recovery of damages; or that the delivery of possession 
has been made in pursuance of the contract, and has been 
acquiesced in by the other party. 

Tested by these considerations, it is clear that the attempt 
to prove a written contract utterly fails, and that there is no 
satisfactory evidence to prove any such part performance of 
the supposed contract as will take the case out of the operation 
of the statute. 

Where the attempt is to take the case out of the statute 
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upon the ground of part performance, the party making the 
attempt must show by clear and satisfactory proof the exist- 
ence of the contract as laid in his pleading, and the act of 
part performance must be of the identical contract which he 
has in that manner set up and alleged. It is not enough that 
the act of part performance is evidence of some agreement; but 
it must be unequivocal and satisfactory evidence of the par- 
ticular agreement charged in the bill or answer. Phillips 
v. Thompson, 1 Johns. (N. Y.) Ch. 131; Browne, Frauds, 
sect. 452. 

Specific performance in such a case will not be decreed, 
unless the terms of the contract are clearly proved or admitted ; 
and a sufficient part performance is made out to show that 
fraud and injustice would be done if the contract was held to 
be inoperative ; and all the authorities agree that the acts of 
part performance must be such as are referable to the contract 
as alleged, and consistent with it. Woodfall, Land. and Ten. 
(9th ed.) 942; Price v. Salusbury, 32 Beav. 446; Tompkinson 
v. Straight, 17 C. B. 697. 

Nothing is part performance for this purpose which is only 
ancillary or preparatory: it must be a direct act which is in- 
tended to be a substantial part performance of an obligation 
created by the contract as proved; and it must be an act which 
would not have been done but for the contract ; and it must be 
directly in prejudice of the party doing the act, who must him- 
self be the party calling for the completion of the contract. 
Jones v. Peterman, 3 Serg. & R. (Pa.) 543 ; Morphett v. Jones, 
1 Swans. 172; Ex parte Hooper, 19 Ves. 477; Frame v. Daw- 
son, 14 id. 385; Buckmaster v. Harrop, 7 id. 341; 3 Pars. 
Contr. (6th ed.) 60. 

Where one of the two contracting parties has been induced 
or allowed to alter his position on the faith of such contract, 
to such an extent that it would be fraud on the part of the 
other party to set up its invalidity, courts of equity hold that 
the clear proof of the contract and of the acts of part perform- 
ance will take the case out of the operation of the statute, if 
the acts of part performance were clearly such as to show that 
they are properly referable to the parol agreement. Chitty, 
Contr. (10th ed.) 66, 278; 2 Story, Eq. Jur., sect. 761. 
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Courts of equity sometimes, in cases of concurrent jurisdic- 
tion, follow by analogy the statute of limitations which govern 
courts of law in like cases; but there is nothing in the facts 
of the case before the court to bring it within the operation of 
that rule. 

Beyond all question, the fee-simple title of the property was 
in the original lessor; and it is equally clear that the respon- 
dent entered into the possession of the premises as the tenant 
of the lessor, under an agreement to pay a stipulated rent, and 
the record shows that he continued to hold possession of the 
same until the time of his decease, or until he rented the same 
to the United States; nor does the fact that he, subsequently 
to the entry, denied the title of his landlord, have any just 
influence to support the defence of limitation or laches, inas- 
much as the case shows that he did so without any just cause 
or legal excuse. Authorities to support that proposition are 
quite unnecessary, as to hold otherwise would be to sanction 
injustice and encourage fraud. 

From these suggestions it follows that the decree in the 
court of original jurisdiction was correct ; but inasmuch as the 
account was not taken, Nellis v. Lathrop, 22 Wend. (N. Y.) 
121, the decree rendered at the general term will be reversed 
and the cause remanded, with directions to enter a decree for 
the complainants for further proceedings in conformity to the 
opinion of this court; and it is So ordered. 


Mr. JUSTICE FIELD and Mr. JustTicE BRADLEY dissented. 
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_Pounp v. TURCK. 


1. In the absence of legislation by Congress bearing on the case, a statute of a 
State which authorizes the erection of a dam across a navigable river which 
is wholly within her limits is not unconstitutional. 

2. A party is not liable for obstructing the navigation of the river by means of a 
dam which he has erected under the authority and pursuant to the require- 
ments of such a statute. 


Error to the Circuit Court of the United States for the 
Western District of Wisconsin. 
The facts are stated in the opinion of the court. 


Mr. Matt. .H. Carpenter for the plaintiffs in error. 
Mr. William F. Vilas, contra. 


Mr. Justice MILLER delivered the opinion of the court. 

This suit, brought by Turck and Borland, assignees in bank- 
ruptcy of French, Leonard, & Co., is founded upon allegations 
that the bankrupts, being lumbermen engaged in that business 
on the Chippewa River, in Wisconsin, were seriously damaged 
by the delay of a raft of lumber, shingles, and pickets, in said 
river, and by the breaking of the raft ; all of which was attributa- 
ble to obstructions placed in said river by Pound, Halbert, & 
Co., the plaintiffs in error, who were defendants below. The de- 
fendants pleaded the general issue, and a verdict was rendered 
against them, on which the judgment was founded to which 
this writ of error is taken. 

The bill of exceptions is a very imperfect one; and two ex- 
ceptions in regard to the admission of evidence are so unim- 
portant that we do not think it necessary to notice them 
further than to say that we see no error in them. 

The bill of exceptions shows, however, that there was evi- 
dence tending to prove that the dam and boom which consti- 
tuted the principal obstruction in the river, to which the loss 
of plaintiffs’ assignees was due, were built under authority of 
an act of the Wisconsin legislature ; to wit, c. 235, Session 
Laws of 1857, approved March 5 of that year. 

This statute is by its last section declared to be a public 
act, which shall be favorably construed in all courts. 
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Sect. 7 of the act authorizes “the erection of one or more 
dams at a given point across said river, and the building and 
maintaining of a boom or booms, with sufficient piers, and in 
such manner and form, and with such strength, as will stop 
and hold all logs and other things which may float in said 
river, which boom or booms shall be so arranged as to permit 
the passage of boats at all times; and at times of running 
lumber, a sufficient space shall be kept open in some convenient 
place for the passage of rafts, and the said dam or dams shall 
be built with suitable slides for the running of lumber in rafts 
over the same, and the said dam or dams and boom or booms 
shall be so constructed as not to obstruct the running of 
lumber rafts in said river.” Private Laws of Wisconsin of 
1857, p. 538. 

The counsel for defendants seem to have made an attempt 
to secure from the court an instruction, that, if the injury to 
plaintiffs’ raft was caused by the boom or dam built under 
this statute, they were not liable if they constructed it in com- 
pliance with its demands; but the language of the- prayer 
alone is too vague to predicate error of its refusal. But the 
bill of exceptions proceeds to say, that, having refused these 
prayers, the court instructed the jury upon those points as 
follows : — 

1. That the defendants are not liable to private action for 
injury to navigation while acting under legislative authority, 
provided that they have kept within the authority granted, 
and have been guilty of no negligence, unless their works 
materially obstruct the navigation of the river. 

2. If the defendants, in erecting the piers and booms men- 
tioned in the plaintiffs’ complaint, did so under authority 
given by the legislature of the State of Wisconsin, in which 
State the Chippewa River lies, and put therein in the manner 
provided by the act giving them authority, they are not liable 
in damages to the plaintiffs for any injury caused by reason of 
their doing the thing authorized. 

3. If you find the stream navigable within the rules I have 
laid down for determining that question, you will next proceed 
to determine whether the piers alleged and conceded to have 
been placed on the river at Chippewa Falls were a material 
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obstruction to the navigation thereof. If they were, the de- 
fendants had no right to place them there, nor could the legis- 
lature confer authority upon them to do so. 

If there were no other objection to these three propositions 
in the charge of the court, it appears to us that they must have 
been confusing to the minds of the jury. The first and the 
third propositions distinctly enough declare that, if the piers 
and booms materially obstructed the navigation of the river, 
the act of the legislature was no protection; while the second 
as distinctly affirms that if they were built in the manner pro- 
vided by the act giving them authority, they are not liable 
for any injury arising from them when so built. As they 
appear to us, these propositions, given each as an independent 
one on that subject, are necessarily contradictory, and we 
cannot tell which of them the jury accepted as the foundation 
of their verdict. If the second proposition alone had been 
given, the only inquiry of the jury on that branch of the case 
would have been as to the conformity of the structures to the 
directions of the statute. If the other two were to govern, 
then the jury must inquire whether those structures were a 
material obstruction to the general navigation of the river. 
That these inquiries were not the same is very clear, for no 
one can read the statute without perceiving that it did au- 
thorize a material obstruction to the general navigation of the 
river. 

It authorized the construction of dams entirely across the 
stream, and it authorized booms, with sufficient piers, across 
the stream to stop and hold all logs and other things which 
may float in said river. It is a waste of words to attempt to 
prove that this would create a material obstruction to the 
navigation of the river by every species of water-craft. The 
fact that directions are given to facilitate the passage of these 
dams and piers by boats and rafts only shows that the evil 
caused by the obstructions was to be mitigated as far as pos- 
sible consistently with their erection, and not that they were 
so to be built as to present no material obstruction to navi- 
gation. 

Taking all the instructions together, and in connection with 
the prayer of the defendants refused by the court, we are of 
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opinion that the jury must have understood that if the struc- 
tures of defendants were a material obstruction to the general 
navigation of the river, the statute of the State afforded him 
no defence, though they were built in strict conformity to its 
provisions. We are confirmed in the belief that we have cor- 
rectly construed the language of the court by the argument of 
counsel in support of the charge, which asserts the want of 
power in the State to pass the act here relied on. This was 
unquestionably the opinion of the court as given to the jury, 
and its soundness is the principal matter to be considered 
by us. 

This want of power is supposed to rest on the repugnance of 
the statute to that provision of the Constitution which confers 
upon Congress the authority “to regulate commerce with for- 
eign nations, and among the several States, and with the Indian 
tribes.” The proposition is not a new one in this court, and 
cannot be sustained as applicable to the case before us without 
overruling many well-considered decisions, no one of which 
has ever been overturned, though the doctrine announced has 
been occasionally questioned. 

The Chippewa River is a small stream lying wholly within 
the State of Wisconsin, but emptying its waters into the 
Mississippi. 

Without the aid of the Constitution of Wisconsin, or the 
decision of its Supreme Court, or the third section of the en- 
abling act of 1846, by which Congress authorized the formation 
of a State government, we may concede that the stream, though 
small, is a navigable river of the United States, and protected 
by all the acts of, Congress and provisions of the Constitution 
applicable to such waters. 

The principle established by the decisions to which we have 
referred is, that, in regard to the powers conferred by the com- 
merce clause of the Constitution, there are some which by their 
essential nature are exclusive in Congress, and which the States 
can exercise under no circumstances; while there are others 
which from their nature may be exercised by the States until 
Congress shall see proper to cover the same ground by such 
legislation as that body may deem appropriate to the subject. 
Of this class are pilotage and other port regulations, Cooly v. 

















Oct. 1877.] Pounp v. TURCK. 468 


Board of Wardens, 12 How. 299; bridges across navigable 
streams, Gilman v. Philadelphia; and, as specially applicable 
to the case before us, to erect dams across navigable streams, 
Willson v. Blackbird Creek Marsh Co., 2 Pet. 245. This 
general doctrine was very fully examined and sustained in Gil- 
man v. Philadelphia, 3 Wall. 718, and again in Crandall v. 
State of Nevada, 6 id. 35. 

As we have already said, the Blackbird Creek Case is directly 
applicable to the one before us; and as it has never been over- 
ruled, but, on the contrary, though much criticised, has always 
been sustained, it is alone sufficient to control this one. In 
that case, the legislature of the State of Delaware authorized 
the construction of a dam across the creek for the purpose of 
reclaiming some marsh land, and improving the health of its 
inhabitants. 

“But the measure authorized by the statute,” said Chief 
Justice Marshall, “stops a navigable creek, and must be sup- 
posed to abridge the rights of those accustomed to use it.” 
He then says that if Congress had passed any act which bore 
upon the case, any act in execution of the power to regulate 
commerce, the object of which was to control State legislation 
over the small navigable streams into which the tide flows, 
the State law would be void; but that as no such action 
had been taken by Congress, the act of the State was not 
repugnant to the power to regulate commerce in its dormant 
state. 

In the case of Gilman v. Philadelphia, the plaintiff was 
owner of a wharf on the Schuylkill River in the city of Phila- 
delphia, at a point where that river had been navigable for time 
immemorial by a large class of vessels. The State of Pennsyl- 
vania passed a law in 1857 authorizing the city to build a bridge 
across that stream just below plaintiff's wharf, and between 
it and the mouth of the river. There was no question that 
this bridge would wholly exclude a large part of the vessels 
which had theretofore navigated the Schuylkill up to plain- 
tiff’s wharf. He applied to the Circuit Court of the United 
States for an injunction, and that court dismissed his bill. 
On appeal to this court, the decree was affirmed, on the express 
ground that in the absence of legislation by Congress the act 
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of the Pennsylvania legislature was not repugnant to the com- 
merce clause of the Constitution. 

The present case falls directly within the principle established 
by these cases, and aptly illustrates its wisdom. There are 
within the State of Wisconsin, and perhaps other States, many 
small streams navigable for a short distance from their mouths 
in one of the great rivers of the country, by steamboats, but 
whose greatest value in water-carriage is as outlets to saw-logs, 
sawed lumber, coal, salt, &c. In order to develop their great- 
est utility in that regard; it is often essential that such structures 
as dams, booms, piers, &c., should be used, which are substantial 
obstructions to general navigation, and more or less so to rafts 
and barges. But to the legislature of the State may be most 
appropriately confided the authority to authorize these struc- 
tures where their use will do more good than harm, and to im- 
pose such regulations and limitations in their construction and 
use as will best reconcile and accommodate the interest of all 
concerned in the matter. And since the doctrine we have de- 
duced from the cases recognizes the right of Congress to inter- 
fere and control the matter whenever it may deem it necessary 
to do so, the exercise of this limited power may all the more 
safely be confided to the local legislatures. 

It is obvious from these remarks that the court, in its charge 
to the jury and in refusing the prayer of plaintiff, did not give 
to the act of the legislature of Wisconsin the effect to which 
it was entitled as a defence in the action. 

It is argued by counsel that there is no evidence connecting 
the defendants with the authority conferred by that statute. 
But as the record does not purport to contain all the evidence, 
and as the charge of the court is based upon the idea that there 
was evidence to go to the jury on that subject, so much so that 
the most important part of the charge relates to that matter, 
we must presume there was such evidence. 

It is also insisted that the record shows no exception to the 
charge of the court. But the objection is hypercritical. A 
close examination of the bill of exceptions satisfies us that 
the plaintiffs in error did except both to the refusal to grant 
the instruction prayed for and to those given by the court 
on the same points. 
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For the error in the charge of the court in that matter the 
judgment will be reversed and a new trial awarded. 
So ordered. 


Mr. JUSTICE CLIFFORD concurred in the judgment of the 
court, but adhered to the views expressed in his dissenting 
opinion in Gilman v. Philadelphia, 3 Wall. 782. 


RAILROAD COMPANY v. HUSEN. 


. The statute of Missouri which prohibits driving or conveying any Texas, 
Mexican, or Indian cattle into the State, between the first day of March 
and the first day of November in each year, is in conflict with the clause 
of the Constitution that ordains ‘“ Congress shall have power to regulate 
commerce with foreign nations, and among the several States, and with the 
Indian tribes.” 

. Such a statute is more than a quarantine regulation, and not a legitimate 
exercise of the police power of the State. 

. That power cannot be exercised over the inter-state transportation of subjects 
of commerce. 

. While a State may enact sanitary laws, and, for the purpose of self-protection, 
establish quarantine and reasonable inspection regulations, and prevent 
persons and animals having contagious or infectious diseases from entering 
the State, it cannot, beyond what is absolutely necessary for self-protection, 
interfere with transportation into or through its territory. 

. Neither the unlimited powers of a State to tax, nor any of its large police 
powers, can be exercised to such an extent as to work a practical assump- 
tion of the powers conferred by the Constitution upon Congress. 

. Since the range of a State’s police power comes very near to the field commit- 
ted by the Constitution to Congress, it is the duty of courts to guard vigi- 
lantly against any needless intrusion. 


ERROR to the Supreme Court of the State of Missouri. 
An act of the legislature of Missouri, approved Jan. 23, 1872, 
1 Wagner’s Stat. 251, provides as follows : — 


“Sxctrion 1. No Texas, Mexican, or Indian cattle shall be driven 
or otherwise conveyed into or remain in any county in this State, 
between the first day of March and the first day of November in 
each year, by any person or persons whatsoever: Provided, that 
nothing in this section shall apply to any cattle which have been 
kept the entire previous winter in this State: Provided further, that 


when such cattle shall come across the line of this State, loaded 
VOL. V. 80 
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upon a railroad car or steamboat, and shall pass through this State 
without being unloaded, such shall not be construed as prohibited 
by this act; but the railroad company or owners of a steamboat 
performing such transportation, shall be responsible for all damages 
which may result from the disease called the Spanish or Texas 
fever, should the same occur along the line of such transportation ; 
and the existence of such disease along such route shall be prima 
facie evidence that such disease has been communicated by such 
transportation.” 

“ Sxcr. 9. If any person or persons shall bring into this State any 
Texas, Mexican, or Indian cattle, in violation of the first section of 
this act, he or they shall be liable, in all cases, for all damages sus- 
tained on account of disease communicated by said cattle.” 


Husen brought this action against the Hannibal and St. 
Joseph Railroad Company for damages alleged to have been 
done him by means of the company’s violation of the foregoing 
act. 

On the trial in the Circuit Court for Grundy County it was, 
among other things, objected by the company that the act was 
in violation of that part of sect. 8 of art. 1 of the Constitution 
of the United States which provides that Congress shall have 
power “to regulate commerce with foreign nations, and among 
the several States, and with the Indian tribes.” This objection 
having been overruled, there was a judgment for the plaintiff ; 
which the Supreme Court on appeal affirmed, holding that the 
act was “not contrary in any wise, in regard to this case, to 
the Constitution of the United States.” 

The company then brought the case here. 

Mr. James Carr for the plaintiff in error. 

That portion of the eighth section and first article of the 
Constitution of the United States, which provides that Congress 
shall have power ‘to regulate commerce with foreign nations, 
and among the several States, and with the Indian tribes,” con- 
fers exclusive power on Congress. Gibbons v. Ogden, 9 Wheat. 
1; Passenger Cases, 7 How. 283; Ex parte McNiel, 13 Wall. 
236; Case of the State Freight Tax, 15 id. 232; Railroad 
Company v. Fuller, 17 id. 560; Henderson et al. v. Mayor of 
New York et al., 92 U.S. 259; Chy Lung v. Freeman et al., 
id. 275; In the Matter of Ah Fang, 1 Cent. Law Jour. 516. 
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The act in question discriminates against certain property 
which may be brought from Texas into Missouri, and abso- 
lutely prohibits bringing it into the State between the first day 
of March and the first day of November in each year. This is 
no police regulation. If it required an inspection of the cattle 
at the State line by some competent person, to ascertain their 
condition, and permitted them, if found free from disease, to be 
carried into the State, it would not be cbnoxious to the ob- 
jection of regulating inter-state commerce, or of discriminating 
against a certain species of property coming from a particu- 
lar section. In its present shape, it is a regulation of inter- 
state commerce as much as is the statute of California, which, 
inter alia, prohibits vessels from landing “a lewd or debauched 
woman,” without first giving the required bond. Chy Lung v. 
Freeman et al., 92 U. S. 275. 

Mr. M. A. Low, contra. 

The act, although it may affect, does not in any proper 
sense regulate, commerce. ‘Not every thing which affects 
commerce is a regulation of it, within the meaning of the 
Constitution.” State Tax on Railway Gross Receipts, 15 
Wall. 284; Munn v. Illinois, 94 U.S. 118; Gibbons v. Ogden, 
9 Wheat. 1; Passenger Cases, T How. 283; Slaughter-House 
Cases, 16 Wall. 36. 

Whilst the power to regulate commerce is granted to Con- 
gress, that of establishing interior police regulations belongs 
to the States. The latter, in conferring the power over inter- 
state commerce, never delegated to Congress that of making 
police regulations; yet, in exercising the granted power, Con- 
gress may incidentally affect or even abrogate those regula- 
tions. On the other hand, in establishing them, a State may 
incidentally affect commerce; but they, when not in conflict 
with any act of Congress, are valid. These powers are distinct 
and separate; but it is no objection to a regulation made in 
pursuance of one of them that it would be appropriate to the 
exercise of the other. Gibbons v. Ogden, 9 Wheat. 1; City of 
New York v. Miln, 11 Pet. 102; Slaughter-House Cases, 16 Wall. 
36; Foster v. Master and Wardens of the Port of New Orleans, 
94 U.S. 246; Gilman v. Philadelphia, 3 Wall. 713; Ez parte 
MeNiel, 13 id. 236 ; Story, Const., sect. 1070. 
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“ The legislature may, no doubt, prohibit railways from car- 
rying freight which is regarded as detrimental to public health 
or morals, or the public safety generally.” Thorpe v. Rutland 
$ Burlington Railway, 27 Vt. 140. The power of the States to 
pass quarantine and inspection laws has never been questioned, 
and it includes that of prescribing the necessary regulations, as 
well as the subjects to which they may be applied. The right 
to impose restraints upon the use and disposal of articles found 
by experience or upon inspection to be injurious to the health, 
morals, or general welfare of her citizens belongs to the State. 
The act is in the nature of a quarantine regulation, and, 
as such, is valid. Gibbons v. Ogden, 9 Wheat. 1; Brown v. 
Maryland, 12 id. 419; Willson v. The Blackbird Creek Marsh 
Co., 2 Pet. 245; City of New York v. Miln, 11 id. 102; Holmes 
v. Jennison, 14 id. 615; License Cases, 5 How. 577; Passen- 
ger Cases, T id. 283; Cooley v. Board of Wardens, 12 id. 319; 
License Tax Cases, 5 Wall. 462; Pervear v. Commonwealth, id. 
475; United States v. Dewitt, 9 id. 41; Ex parte MeNiel, 13 
id. 236; Case of the State Freight Taz, 15 id. 279; Slaughter- 
House Cases, 16 id. 36; Railroad Company v. Fuller, 17 id. 
560; Munn v. Illinois, 94 U. S. 118; Foster v. Master and 
Wardens, id. 246; City of St. Lowis v. Boffinger, 19 Mo. 13; 
Yeazel v. Alexander, 58 Ill. 254; Cooley, Const. Lim. 584; 
Potter’s Dwarris, 457. 


Mr. Justice StRoNG delivered the opinion of the court. 

Five assignments of error appear in this record; but they 
raise only a single question. It is, whether the statute of 
Missouri, upon which the action in the State court was 
founded, is in conflict with the clause of the Constitution of 
the United States that ordains “‘ Congress shall have power to 
regulate commerce with foreign nations, and among the several 
States, and with the Indian tribes.” The statute, approved 
Jan. 23, 1872, by its first section, enacted as follows: ‘“* No 
Texas, Mexican, or Indian cattle shall be driven or otherwise 
conveyed into, or remain, in any county in this State, between 
the first day of March and the first day of November in each 
year, by any person or persons whatsoever.” A later section 
is in these words: “If any person or persons shall bring into 
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this State any Texas, Mexican, or Indian cattle, in violation of 
the first section of this act, he or they shall be liable, in all 
cases, for all damages sustained on account of disease communi- 
cated by said cattle.” Other sections make such bringing of 
cattle into the State a criminal offence, and provide penalties 
for it. It was, however, upon the provisions we have quoted 
that this action was brought against the railroad company that 
had conveyed the cattle into the county. It is noticeable that 
the statute interposes a direct prohibition against the introduc- 
tion into the State of all Texas, Mexican, or Indian cattle dur- 
ing eight months of each year, without any distinction between 
such as may be diseased and such as are not. It is true a 
proviso to the first section enacts that “ when such cattle shall 
come across the line of the State, loaded upon a railroad car or 
steamboat, and shall pass through the Stave without being un- 
loaded, such shall not be construed as prohibited by the act ; 
but the railroad company or owners of a steamboat performing 
such transportation shall be responsible for all damages which 
may result from the disease called the Spanish or Texas fever, 
should the same occur along the line of transportation; and 
the existence of such disease along the line of such route shall 
be prima facie evidence that such disease has been communi- 
cated by such transportation.” This proviso imposes burdens 
and liabilities for transportation through the State, though the 
cattle be not unloaded, while the body of the section absolutely 
prohibits the introduction of any such cattle into the State, with 
the single exception mentioned. 

It seems hardly necessary to argue at length, that, unless 
the statute can be justified as a legitimate exercise of the police 
power of the State, it is a usurpation of the power vested ex- 
clusively in Congress. It is a plain regulation of inter-state 
commerce, a regulation extending to prohibition. Whatever 
may be the power of a State over commerce that is completely 
internal, it can no more prohibit or regulate that which is 
inter-state than it can that which is with foreign nations. 
Power over one is given by the Constitution of the United 
States to Congress in the same words in which it is given over 
the other, and in both cases it is necessarily exclusive. That 
the transportation of property from one State to another is a 
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branch of inter-state commerce is undeniable, and no attempt 
has been made in this case to deny it. 

The Missouri statute is a plain interference with such trans- 
portation, an attempted exercise over it of the highest possible 
power, — that of destruction. It meets at the borders of the 
State a large and common subject of commerce, and prohibits 
its crossing the State line during two-thirds of each year, with 
a proviso, however, that such cattle may come across the line 
loaded upon a railroad car or steamboat, and pass through the 
State without being unloaded. But even the right of steam- 
boat owners and railroad companies to transport such property 
through the State is loaded by the law with onerous liabilities, 
because of their agency in the transportation. The object and 
effect of the statute are, therefore, to obstruct inter-state com- 
merce, and to discriminate between the property of citizens of 
one State and that of citizens of other States. This court has 
heretofore said that inter-state transportation of passengers is 
beyond the reach of a State legislature. And if, as we have 
held, State taxation of persons passing from one State to an- 
other, or a State tax upon inter-state transportation of passen- 
gers, is prohibited by the Constitution because a burden upon 
it, a fortiori, if possible, is a State tax upon the carriage of 
merchandise from State to State. Transportation is essential 
to commerce, or rather it is commerce itself ; and every obstacle 
to it, or burden laid upon it by legislative authority, is regula- 
tion. Case of the State Freight Taz, 15 Wall. 232; Ward v. 
Maryland, 12 id. 418; Welton v. The State of Missouri, 91 U.S. 
275; Henderson et al. v. Mayor of the City of New York et al., 
92 id. 259; Chy Lung v. Freeman et al., id. 275. The two 
latter of these cases refer to obstructions against the admission 
of persons into a State, but the principles asserted are equally 
applicable to all subjects of commerce. 

We are thus brought to the question whether the Missouri 
statute is a lawful exercise of the police power of the State. 
We admit that the deposit in Congress of the power to regulate 
foreign commerce and commerce among the States was not a 
surrender of that which may properly be denominated police 
power. What that power is, it is difficult to define with sharp 
precision. It is generally said to extend to making regulations 
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promotive of domestic order, morals, health, and safety. As 
was said in Thorp v. The Rutland ¢ Burlington Railroad 
Co., 27 Vt. 149, “it extends to the protection of the lives, 
limbs, health, comfort, and quiet of all persons, and the protec- 
tion of all property within the State. According to the maxim, 
sic utere tuo ut alienum non ledas, which, being of universal 
application, it must, of course, be within the range of legislative 
action to define the mode and manner in which every one may 
so use his own as not to injure-others.” It was further said, 
that, by the general police power of a State, “ persons and prop- 
erty are subjected to all kinds of restraints and burdens, in 
order to secure the general comfort, health, and prosperity of 
the State; of the perfect right of the legislature to do which 
no question ever was, or upon acknowledged general principles 
ever can be made, so far as natural persons are concerned.” 
It may also be admitted that the police powers of a State justi- 
fies the adoption of precautionary measures against social evils. 
Under it a State may legislate to prevent the spread of crime, 
or pauperism, or disturbance of the peace. It may exclude 
from its limits convicts, paupers, idiots, and lunatics, and per- 
sons likely to become a public charge, as well as persons 
afflicted by contagious or infectious diseases ; a right founded, 
as intimated in The Passenger Cases, 7 How. 283, by Mr. Jus- 
tice Greer, in the sacred law of self-defence. Vide 3 Sawyer, 
283. The same principle, it may also be conceded, would justify 
the exclusion of property dangerous to the property of citizens 
of the State; for example, animals having contagious or infec- 
tious diseases. All these exertions of power are in immediate 
connection with the protection of persons and property against 
noxious acts of other persons, or such a use of property as is 
injurious to the property of others. They are self-defensive. 
But whatever may be the nature and reach of the police 
power of a State, it cannot be exercised over a subject confided 
exclusively to Congress by the Federal Constitution. It cannot 
invade the domain of the national government. It was said in 
Henderson et al. v. Mayor of the City of New York et al., supra, 
to “ be clear, from the nature of our complex form of govern- 
ment, that whenever the statute of a State invades the domain 
of legislation which belongs exclusively to the Congress of the 








472 Rattroap Co. v. Husen. [Sup. Ct. 


United States, it is void, no matter under what class of powers 
it may fall, or how closely allied it may be to powers conceded 
to belong to the States.” Substantially the same thing was 
said by Chief Justice Marshall in Gibbons v. Ogden, 9 Wheat. 1. 
Neither the unlimited powers of a State to tax, nor any of its 
large police powers, can be exercised to such an extent as 
to work a practical assumption of the powers properly con- 
ferred upon Congress by the Constitution. Many acts of a 
‘State may, indeed, affect commerce, without amounting to a 
regulation of it, in the constitutional sense of the term. And 
it is sometimes difficult to define the distinction between that 
which merely affects or influences and that which regulates 
or furnishes a rule for conduct. There is no such difficulty 
in the present case. While we unhesitatingly admit that 
a State may pass sanitary laws, and laws for the protec- 
tion of life, liberty, health, or property within its borders ; 
while it may prevent persons and animals suffering under con- 
tagious or infectious diseases, or convicts, &c., from entering 
the State; while for the purpose of self-protection it may estab- 
lish quarantine, and reasonable inspection laws, it may not 
interfere with transportation into or through the State, beyond 
what is absolutely necessary for its self-protection. It may 
not, under the cover of exerting its police powers, substantially 
prohibit or burden either foreign or inter-state commerce. 
Upon this subject the cases in 92 U. S. to which we have 
referred are very instructive. In Henderson v. The Mayor, &c., 
the statute of New York was defended as a police regulation 
to protect the State against the influx of foreign paupers; but 
it was held to be unconstitutional, because its practical result 
was to impose a burden upon all passengers from foreign coun- 
tries. And it was laid down that, “in whatever language a 
statute may be framed, its purpose must be determined by its 
natural and reasonable effect.” The reach of the statute ‘was 
far beyond its professed object, and far into the realm which 
is within the exclusive jurisdiction of Congress. So in the 
ease of Chy Lung v. Freeman, where the pretence was the ex- 
clusion of lewd women; but as the statute was more far-reach- 
ing, and affected other immigrants, not of any class which the 
State could lawfully exclude, we held it unconstitutional. 
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Neither of these cases denied the right of a State to protect 
herself against paupers, convicted criminals, or lewd women, by 
necessary and proper laws, in the absence of legislation by 
Congress, but it was ruled that the right could only arise from 
vital necessity, and that it could not be carried beyond the 
scope of that necessity. These cases, it is true, speak only of 
laws affecting the entrance of persons into a State ; but the 
constitutional doctrines they maintain are equally applicable to 
inter-state transportation of property. They deny validity to 
any State legislation professing to be an exercise of police 
power for protection against evils from abroad, which is be- 
yond the necessity for its exercise wherever it interferes with 
the rights and powers of the Federal government. 

Tried by this rule, the statute of Missouri is a plain intrusion 
upon the exclusive domain of Congress. It is not a quarantine 
law. It is not an inspection law. It says to all natural per- 
sons and to all transportation companies, *“* You shall not 
bring into the State any Texas cattle or any Mexican cattle 
or Indian cattle, between March 1 and Dec. 1 in any year, no 
matter whether they are free from disease or not, no matter 
whether they may do an injury to the inhabitants of the State or 
not ; and if you do bring them in, even for the purpose of carry- 
ing them through the State without unloading them, you shall 
be subject to extraordinary liabilities.” Such a statute, we do 
not doubt, it is beyond the power of a State to enact. To hold 
otherwise would be to ignore one of the leading objects which 
the Constitution of the United States was designed to secure. 

In coming to such a conclusion, we have not overlooked the 
decisions of very respectable courts in Illinois, where statutes 
similar to the one we have before us have been sustained. 
Yeazel v. Alexander, 58 Ill. 254. Regarding the statutes as 
mere police regulations, intended to protect domestic cattle 
against infectious disease, those courts have refused to inquire 
whether the prohibition did not extend beyond the danger to 
be apprehended, and whether, therefore, the statutes were not 
something more than exertions of police power. That inquiry, 
they have said, was for the legislature and not for the courts. 
With this we cannot concur. The police power of a State 
cannot obstruct foreign commerce or inter-state commerce 
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beyond the necessity for its exercise; and under color of it 
objects not within its scope cannot be secured at the expense 
of the protection afforded by the Federal Constitution. And 
as its range sometimes comes very near to the field committed 
by the Constitution to Congress, it is the duty of the courts to 
guard vigilantly against any needless intrusion. 
Judgment reversed, and the record remanded with instructions 
to reverse the judgment of the Circuit Court of Grundy 
County, and to direct that court to award a new trial. 


Brown v. SPOFFORD. 


1. Where, at the time of making and indorsing a promissory note, a written 
contract in relation thereto is entered into by the parties, parol testimony 
varying or contradicting its terms is not admissible. 

2. The court reaffirms the doctrine that a bona side purchaser for value before 
maturity of a negotiable instrument, is not, unless they are brought to his 
notice, affected by any equities between the original parties. 

8. A party who seeks to avail himself of the conditions of a compromise binding 
him to the performance of certain acts, in order to discharge the original 
demand, must first show performance on his part. 

4. The court condemns as irregular, proceedings whereby the defendant in two 
separate suits, in the former of which judgment had been rendered before 
the latter had gone to trial, was permitted to file bills of exception purport- 
ing to be applicable to each case, and, without consolidating them, remove 
them to this court by one writ of error. 


ERROR to the Supreme Court of the District of Columbia. 

This action was brought by Spofford & Clark, against Sam- 
uel P. Brown and Austin P. Brown, on five promissory notes, 
for $2,267.33 each, made by the defendants Jan. 8, 1872, by 
their firm name of S. P. Brown & Son, and payable to the 
order of Austin P. Brown in one, two, three, four, and five 
months after date. The declaration alleged that the notes 
were, on the date thereof, severally indorsed by the said Austin 
P. Brown, and came before maturity, in due and regular course 
of commercial dealing, and for a full, fair, and valuable consid- 
eration, into the possession and ownership of the plaintiffs, but 
were protested for non-payment, whereof due notice was given 
the indorser. 
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The defendants, in addition to the general issue, pleaded two 
special pleas; but as the matters therein set forth could have 
been offered under the general issue, they are omitted here. 

On Aug. 2, 1872, the plaintiffs sued the defendants on an- 
other note of the same series as the preceding five, but which 
was payable in six months after date. 

The same defence was made as in the former suit. 

At the trial, the plaintiffs having proved the signatures and 
indorsements on the notes, and that the defendants composed 
the firm of S. P. Brown & Son, rested. 

The defendants then introduced evidence tending to show 
that for several years before the making of the notes they had 
had large dealings with the Philadelphia Coal Company, and 
that a controversy arose as to the amount of their indebtedness 
to the company; that on the said 8th of January, 1872, the 
notes in suit were executed by them and delivered to Henry L. 
Cake, president of said company, who thereupon delivered to 
them a paper, of which the following is a copy :— 


“ W asuineTon, D. C., Jan. 8, 1872. 
“Received from 8. P. Brown & Son the following notes, in full 
settlement of their indebtedness to the Philadelphia Coal Com- 

pany :— 

One note dated Jan. 8, 1872, at one month . . . $2,267.33 

” ” ” two ” ‘ eS 2,267.33 

” ” three ” one 2,267.33 

ms - four ,, eos ae 

” ” five - « « 2,267.88 

” ” six : . we. 2,267.33 


Amountingto ... . .:. . . « « $13,603.98 


“ And in settlement of these notes I have agreed, upon behalf of 
the Philadelphia Coal Company, to receive an order on Edwin 
Stewart, paymaster of the United States Navy, and accepted by 
him, for five thousand five hundred dollars ($5,500), with interest 
from date, said order to be liquidated as follows: $2,000 at three 
months from Dec. 20, 1871; $2,000 at four months from Dec. 20, 
1871; and $1,500 at five months from Dec. 20, 1871,—the whole 
amount, with interest, from Dec. 20, 1871; also, Z. Jones’s indorse- 
ment on four notes, as follows: S. P. Brown & Son’s notes to order 
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of Z. Jones, dated Jan. 8, 1872, for $1,250, respectively at six, 
eight, ten, and twelve months, amounting to $5,000; this sum of 
ten thousand five hundred dollars ($10,500) being in effect a com- 
promise of the said indebtedness of $13,603.96, to be conclusive 
upon the payments being made at the times stated. 

“ And I further stipulate on behalf of the Philadelphia Coal Com- 
pany, that, upon payment of the $5,500, with interest, by the pay- 
master within the time stated, the first, second, and third notes 
given by S. P. Brown & Son for the sum of $2,267.33, amounting 
to $6,801.99, shall be returned to 8. P. Brown & Son as settled; 
and, upon payment of ‘the four notes at maturity indorsed by 
Z. Jones, the remaining three notes of 8. P. Brown & Son, amount- 
ing to $,6,801.99, shall be handed back to 8S. P. Brown & Son, 
being settled in full by the payment of said four notes indorsed by 
Z. Jones. H. L. Cake, 


‘ “ President Philadelphia Coal Co 
“ Witness: A. B. Wo.tres.” 


The defendants then offered testimony tending to prove that 
the company, when it transferred the notes sued on to the plain- 
tiffs, who acted as its agents in selling coal on commission, and 
who also occasionally bought and sold on their own account, 
received as the sole consideration therefor the promissory notes 
of the latter for the same amount; that, at the time of said 
transfer, Cake assured the plaintiffs that they should incur 
no loss in respect to said transaction, but that he would in- 
demnify and protect them; that, at the time of the execution 
of said agreement between the defendants and Cake, it was 
agreed that as the notes in suit should respectively mature 
they should be paid and taken up by the company. The court 
excluded this testimony, and the defendants excepted. They 
thereupon asked the court to charge, that if the jury believed 
that the plaintiffs came into possession of the notes sued on 
without paying an actual valuable consideration, or by paying 
only a nominal one, or under circumstances which would have 
put a prudent man on inquiry concerning any agreement be- 
tween the defendants and the Philadelphia Coal Company with 
respect to said notes, then the jury must consider the plaintiffs 
to be bound by such agreement. That, under the agreement 
of Jan. 8. 1872, the Philadelphia Coal Company was bound, 
among other things, to take up and hold the two notes sued on 
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which first became due; and that if the jury found from the 
evidence that the company did not do so, but allowed them to 
go to protest, then the verdict should be for the defendants. 

The court refused so to charge; but charged, that if the jury 
found from the evidence that the notes in suit were made by 
the defendants in liquidation of an antecedent indebtedness due 
to the Philadelphia Coal Company, and were, before maturity, 
indorsed for a valuable consideration by it to the plaintiffs, then 
the plaintiffs are entitled to recover from the defendants the full 
amount of said notes, and that any agreement between the com- 
pany and the defendants in relation to said notes would not af- 
- fect the rights of the plaintiffs, unless they, before the purchase 
of said notes, had actual notice of said agreement; that if the 
plaintiffs had actual notice before said purchase that the company 
had made the agreement of compromise, and that said agreement 
was not carried out by the defendants in the manner agreed 
upon, then the plaintiffs might recover on the original notes, 
and that so far as that question was involved the plaintiffs were 
entitled to a verdict ; that the agreement to receive $10,500 as 
a compromise in discharge of the notes could be made available 
to the defendants only by proving that the sums were paid as 
therein stipulated, or tendered by the defendants, or by one of 
them ; that if the defendants had failed to show that the com- 
promise was accepted by them by payment of the stipulated 
sums, their original indebtedness on the notes remained, and 
the plaintiffs were entitled to recover; that if the notes were 
indorsed and delivered to plaintiffs before maturity, and in the 
course of business, they were entitled to recover, and were not 
affected by any transactions between the original parties of 
which they had no notice when they received the paper. 

The defendants excepted to the refusal of the court to charge 
as requested, and also to the charge as given. 

There was a verdict in each case in favor of the plaintiffs ; 
and the judgments thereon having been affirmed in general 
term, the defendants sued out-this writ. 

The assignment of errors is set forth in the opinion of the 
court. 

Mr. Nathaniel Wilson for the plaintiffs in error. 

Mr. Joseph Casey, contra. 
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Mr. JUSTICE CLIFFORD delivered the opinion of the court. 

Promissory notes payable to order may be transferred by 
indorsement, or.when indorsed in blank or made payable to 
bearer they are transferable by mere delivery, and the posses- 
sion of such an instrument indorsed in blank or made payable 
to bearer is prima facie evidence that the holder is the proper 
owner and lawful possessor of the same; and nothing short of 
fraud, not even gross negligence, if unattended with mala fides, 
is sufficient to overcome the effect of that evidence, or to in- 
validate the title of the holder, supported by that evidence. 
Goodman v. Harvey, 4 Ad. & E. 70; Goodman v. Simonds, 
20 How. 343; Collins v. Gilbert, 94 U.S. 753; Noxon v. De- 
Wolf, 10 Gray (Mass.), 346; Magee v. Badger, 84 N. Y. 247. 

Sufficient appears to show that the plaintiffs claim to recover 
of the defendants the amount of five promissory notes, set forth 
in the record, each dated Jan. 8, 1872, payable to the order of 
Austin P. Brown in one, two, three, four, and five months 
from date, amounting in the aggregate to the sum of $11,336.64. 
Due indorsement of the notes was made by the payee, and the 
plaintiffs also claim to recover the costs and fees of protest and 
notice to the makers for non-payment. 

Service was made; and the defendants appeared and pleaded 
the general issue, and two special pleas, which are fully set 
forth in the record. 

Issue was joined by the plaintiffs upon the first plea of the 
defendants; and to the second plea the plaintiffs replied, and 
denied the same in fact and in substance, and all and singular 
the matters therein set forth, and alleged in further reply that 
they became the holders of the notes in the regular course of 
mercantile dealings, for a full, fair, and valuable consideration, 
before the maturity of the notes and without any notice or 
knowledge of the matters set forth and alleged in the defend- 
ants’ second plea. They also deny and traverse all the allega- 
tions and averments contained in the defendants’ third plea. 

Special pleas in such a case are unnecessary, as every such 
defence, where the action is assumpsit upon promissory notes, 
is admissible under the general issue. 

Delay ensued, and at a subsequent term the parties went 
to trial, and the verdict and judgment were in favor of the 
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plaintiffs, in the sum of $11,300.47, with costs and interest. 
Exceptions were taken by the defendants, as appears by the 
record. 

Six notes, it seems, were given by the defendants, all of the 
same date, one of which was not due when the suit was insti- 
tuted to recover the amount of the first five. On the 2d of 
August, 1872, the plaintiffs sued the other note, which was 
signed and indorsed like the other five, and was for the sum of 
$2,267.32 for value received. Service was made, and the de- 
fendants appeared and filed three pleas, of the same legal effect 
as those filed in the preceding case. Replications were also 
filed by the plaintiffs, of the same legal import as those which 
they filed in the suit to enforce payment of the first five notes. 
Proper issues being joined, the parties went to trial; and the 
verdict and judgment were for the plaintiffs, in the sum of 
$2,269.85, with costs and interest, as therein provided. 

Separate judgments were rendered in the two cases; but the 
defendants were allowed to file eight bills of exceptions to the 
rulings of the court in each of the cases, which were subse- 
quently signed and sealed by the presiding judge, each of the 
bills of exceptions having respect to the trial in the respective 
suits as if the same had been previously consolidated and the 
verdicts had been rendered at the same time by the same jury. 
Both judgments were removed into this court by one writ of 
error. 

Certain errors are assigned here as applicable to the judg- 
ment in each of the respective cases, in substance and effect 
as follows: 1. Evidence was offered by the defendants to prove 
the alleged agreement between them and the company, which 
was excluded by the court, and they assign for error that the 
court erred in excluding that evidence. 2. That the court 
erred in holding that the agreement between the company and 
the defendants offered in evidence would not affect the right of 
the plaintiffs to recover in the suits. 8. That the court erred 
in holding that if the plaintiffs received the notes before ma- 
turity, without notice of the alleged agreement, the defendants 
were liable in the action, even though the plaintiffs paid their 
own notes with money borrowed from the company, whose 
agents they were in the transaction. 4. That the court erred 











/ 
| 
| 








480 Brown v. SPOFFORD. [Sup. Ct. 


in instructing the jury that if they find from the evidence that 
the plaintiffs did have notice of the alleged agreement between 
the company and the defendants, still they may recover in the 
actions if the jury further find that the defendants neglected 
and failed to comply with the terms of the agreement. 
5. That the court erred in instructing the jury that the agree- 
ment to receive as a compromise in discharge of the notes a 
sum less than the amount of the same could only be made 
available as a defence, by proving that the sum agreed was 
paid or tendered by the defendants as therein stipulated. 

Exceptions not assigned for error will not be separately ex- 
amined. Two of the errors assigned, to wit, the first and the 
second, are so nearly alike that they may be examined together. 

Negotiable notes are written instruments, and as such they 
cannot be contradicted, nor can their terms be varied by parol 
evidence ; and that proposition is universally true where the 
promissory note is in the hands of an innocent holder. Where 
a bill of exchange was drawn in the usual form, and was pro- 
tested for non-payment, the court held twenty years ago that 
parol evidence of an understanding between the drawer and the 
party in whose favor the bill was drawn was inadmissible to vary 
the terms of the instrument. Brown v. Wiley, 20 How. 442. 

In that case, the defendant offered to prove to the jury, pur- 
suant to the defence set up in a special plea, a parol agreement 
between him and the plaintiffs, that the bill should not be pre- 
sented for acceptance until funds were furnished and placed in 
the hands of the drawees, to provide for a certain other draft, 
who had agreed to accept the second bill when funds were 
received to meet their liability for accepting the first bill; but 
the court below excluded the evidence, and the defendant ex- 
cepted; and this court decided that the ruling was correct, and 
affirmed the judgment, holding that the evidence offered, that 
the bill should not be presented until a distant, uncertain, or 
undefined period, tended in a very material degree to alter 
and vary the operation and effect of the instrument. Shank- 
land v. Washington, 5 Pet. 394; 1 Greenl. Evid. (12th ed.) 
818; Stackpole v. Arnold, 11 Mass. 27; Hunt v. Adams, 7 id. 
518; Myrick v. Dame, 9 Cush. (Mass.) 248; Thompson v. 
Ketchum, 8 Johns. 192. 
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Certain fixed principles govern the liability of parties to a 
bill of exchange or promissory note which are essential to the 
credit and circulation of such paper, of which the most impor- 
tant is that whatever may have occurred between other parties 
to the instrument, if not fraudulent in its inception, the holder 
of the same, if he acquired it for value in the usual course of 
business before maturity, cannot be affected by any such trans- 
actions, unless it be first shown that he had knowledge of such 
transactions at the time the transfer was made. Nothing less 
than knowledge of such transactions can meet the exigencies 
of such a defence, the rule being that the bona fide holder of a 
negotiable instrument for value, if acquired before maturity 
and without notice of any facts which impeach its validity 
between the antecedent parties, has a good title to the instru- 
ment, unaffected by any such prior transaction, and may 
recover the amount, even though the instrument, as between 
the antecedent parties, is without any legal validity. Goodman 
v. Simonds, 20 How. 343; Swift v. Tyson, 16 Pet. 1. 

Attempt was made in a leading case to prove that the payee 
agreed with the indorser that if he would indorse the note 
he should incur no responsibility, as the payment was secured 
by collaterals, and when offered in the Circuit Court the evi- 
dence was admitted; but the court, when the case was brought 
here on writ of error, reversed the judgment, holding that 
the evidence should have been excluded. Banks v. Dunn, 
6 Pet. 51. 

Decided cases of the most authoritative character have de- 
termined that parol evidence of an oral agreement, alleged to 
have been made at the time of the drawing, making, or in- 
dorsement of a bill or note, cannot be admitted to vary, 
qualify, contradict, add to, or subtract from the absolute terms - 
of a written contract. Specht v. Howard et al., 16 Wall. 564. 

In the absence of fraud, accident, or mistake the rule is the 
same in equity as at law, that parol evidence of an oral agree- 
ment alleged to have been made at the time of drawing, mak- 
ing, or indorsing a bill or note cannot be permitted to vary, 
qualify, or contradict, or to add to or subtract from, the abso- 
lute terms of the written contract. Forsyth v. Kimball, 91 
U.S. 291. 
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Parol evidence of an agreement, made contemporaneously 
with a promissory note which contains an absolute promise to 
pay at a specified time, is not admissible in order to extend the 
time for payment, or to provide for the payment out of any 
particular fund, or in any other way than that specified in the 
instrument, or to make the payment depend upon condition. 
Chitty, Contr. (10th ed.) 99; Abrey v. Cruz, Law Rep. 5 C. P. 
41; Allan v. Furbish,4 Gray, 514; 2 Pars. Bills and Notes, 
501. 

Apply these rules to the case before the court, and it is clear 
that the first and second assignments of error must be over- 
ruled, as it is clear that the evidence offered was inadmissible, 
and that the ruling of the court was correct. 

Due execution of the notes is admitted, nor is it questioned 
that they were indorsed in blank, as set up by the plaintiffs. 
Beyond all doubt, the plaintiffs became the holders of the notes 
before maturity and for value; but the defendants insist that 
the plaintiffs did not become the holders of the same in good 
faith, nor in the regular course of business; and they requested 
the court to instruct the jury that if they believed that the 
plaintiffs came into the possession of the notes without paying 
value, or under circumstances which would have put a prudent 
man upon inquiry concerning the alleged agreement, then the 
jury must consider the plaintiffs bound by the agreement, and 
that their verdict should be for the defendants. 

Three objections arise to that prayer for instruction, any one 
of which is sufficient to show that it was properly rejected: 1. 
Because the uncontradicted evidence showed that the plaintiffs 
did pay value for the notes. 2. Because the settled rule of law 
is that the plaintiffs, as the holders of the notes for value, and 
having acquired the same before maturity and in the usual 
course of business, or without notice of any prior equities, 
have a good title to the same irrespective of what may have 
transpired between the defendants and prior holders of the 
notes. 3. Because there is no evidence in the case that the 
plaintiffs had knowledge of any equities between the defend- 
ants and such prior parties, the settled commercial rule being 
that nothing less than prior knowledge of such facts and cir- 
cumstances as impeach the title can meet the exigencies of 
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such a defence, unless it be shown that the instrument or in- 
struments were fraudulent in their inception. 

Where the supposed defect or infirmity in the title of the 
instrument appears on the face at the time of the transfer, 
the question whether the party who took it had notice or not 
is in general a question of construction, and must be deter- 
mined by the court as matter of law, as has been held by this 
court in several cases. Andrews v. Pond, 13 Pet. 65; Fowler 
v. Brantly, 14 id. 318. But it is a very different thing when 
it is proposed to impeach the title of a holder for value by 
proof of any facts and circumstances outside of the instrument 
itself. He is then to be affected, if at all, by what has occurred 
between other parties; and he may well claim an exemption 
from any consequences flowing from their acts, unless it be first 
shown that he had knowledge of such facts and circumstances 
at the time the transfer was made. Goodman v. Simonds, 20 
How. 348; Collins v. Gilbert, 94 U.S. 753. 

Tested by these authorities, it follows that the third assign- 
ment of error must be overruled. 

Both the fourth and the fifth assignments of error have 
respect to the supposed compromise which it is alleged was 
proposed and adopted ; and, inasmuch as they relate to the same 
state of facts, they will be examined together. 

Parties may, doubtless, adjust their controversies ; and, where 
they do so in good faith and understandingly, courts of justice 
will uphold the adjustment, unless it violates the rules of law 
applicable to the transaction. Suppose that is so, still it is 
clear the alleged compromise was never carried into effect, 
What was proposed is that the notes were to be delivered up 
upon the payment of a prescribed amount at the time and in 
the manner set forth in the agreement; but nothing was ever 
paid or tendered, nor was any thing ever done in fulfilment of 
the agreement. Instead of that, the evidence shows that the 
defendants never made any attempt to make the payments ; 
and the court instructed the jury, that, if they found that the 
agreement of compromise was never carried out by the defend- 
ants, it constitutes no defence to the action; that such a com- 
promise can only be made available to the defendants as a 
defence by proving that the sums agreed to be paid in discharge 
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were paid or tendered as stipulated. Formal exceptions were 
taken to those instructions, and they are the basis of the errors 
alleged in the fourth and fifth assignments. 

Sufficient appears to show that the indebtedness of the de- 
fendants amounted to the sum of $13,603.96, and that the 
plaintiffs agreed to accept $10,000 as a compromise, “upon the 
payments being made at the times stated,” from which it is 
evident that nothing short of the fulfilment of that agreement 
would discharge the original demand, and that such a com- 
promise to be available must be performed. 2 Pars. Contr. 
(6th ed.) 685; 2 Story, Contr. (5th ed.) 537; Chitty, Contr. 
(10th ed.) 693. 

Agreements unperformed cannot be pleaded as accord and 
satisfaction. United States v. Clark, Hempst. 317. 

Where a creditor agreed to satisfy a judgment for a less sum 
than the amount recovered, if paid by a day certain, and the 
debtor failed to make the payment, it was held that the creditor 
might enforce the judgment for the full amount. arly v. 
Rogers, 16 How. 599. 

Performance of the agreement by the judgment debtor, it 
was held in that case, was a condition precedent to the proposed 
reduction of the judgment; and the court said, we think the 
district judge interpreted the agreement of the parties and 
the judgment correctly, as the parties made the reduction 
dependent on a condition which has not been fulfilled. 

Where an arrangement was made for the discharge of certain 
notes, but the arrangement failed because one of the debtors 
disagreed to the terms of the composition, the court decided 
that the debt stood revived, and that judgment was properly 
rendered for the whole amount. Clark et al. v. Brown, 22 id. 
270; Addison, Contr. (6th ed.) 996. 

Two other exceptions were taken at the trial, in respect to 
which it is only necessary to say that they have not been 
assigned for error, and, if they had been, it would not have ben- 
efited the defendant, as the questions presented fall within the 
rules already sufficiently explained. 

Nothing remains for remark except to advert very briefly to 
certain irregularities which appear in the proceedings. Judg- 
ment was rendered in the first suit before the parties went to 
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trial in the second, and yet the defendants were allowed to file 
eight bills of exceptions, which purport to be applicable to each 
of the two cases; and the judgment in each case is removed 
here by one writ of error, though the transcript does not show 
that the two cases were ever consolidated. Such proceedings 
are palpably irregular; but inasmuch as they are not the sub- 
ject of objection by either party, the court has decided to exer- 
cise jurisdiction and dispose of the controversy. Separate 
judgments having been entered in the court of original juris- 
diction, the judgment rendered here must be separately applied 
in the court below. Judgment affirmed. 


HAty v. DECuIR. 


The Supreme Court of Louisiana having decided that an act of the General 
Assembly, approved Feb. 23, 1869, entitled “ An Act to enforce the thirteenth 
article of the Constitution of this State, and to regulate the licenses mentioned 
in said thirteenth article,” requires those engaged in the transportation of pas- 
sengers among the States to give all persons travelling within that State, upon 
vessels employed in such business, equal rights and privileges in all parts of 
the vessel, without distinction on account of race or color; and subjects to an 
action for damages the owner of such a vessel who excludes colored passen- 
gers, on account of their color, from the cabin set apart by him for the use of 
whites during the passage: this court, accepting as conclusive this construc- 
tion of the act by the highest court of the State, holds that the act, so far as 
it has such operation, is a regulation of inter-state commerce, and therefore, 
to that extent, unconstitutional and void. 


ERROR to the Supreme Court of the State of Louisiana. 

By the thirteenth article of the Constitution of Louisiana it 
is provided that “ all persons shall enjoy equal rights and privi- 
leges upon any conveyance of a public chummeben.” By an act 
of the General Assembly, entitled “ An Act to enforce the thir- 
teenth article of the Constitution of this State, and to regulate 
the licenses mentioned in said thirteenth article,” approved 
Feb. 23, 1869, it was enacted as follows : — 


“Sxcrion 1. All persons engaged within this State, in the business 
of common carriers of passengers, shall have the right to refuse to 
admit any person to their railroad cars, street cars, steamboats, or 
other water-crafts, stage-coaches, omnibuses, or other vehicles, or 
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to expel any person therefrom after admission, when such person 
shall, on demand, refuse or neglect to pay the customary fare, or 
when such person shall be of infamous character, or shall be guilty, 
after admission to the conveyance of the carrier, of gross, vulgar, or 
disorderly conduct, or who shall commit any act tending to injure the 
business of the carrier, prescribed for the management of his busi- 
ness, after such rules and regulations shall have been made known : 
Provided, said rules and regulations make no discrimination on 
account of race or color; and shall have the right to refuse any 
person admission to such conveyance where there is not room or 
suitable accommodations ; and, except in cases above enumerated, all 
persons engaged in the business of common carriers of passengers 
are forbidden to refuse admission to their conveyance, or to expel 
therefrom any person whomsoever.” 

“Sect. 4. For a violation of any of the provisions of the first and 
second sections of this act, the party injured shall have a right of 
action to recover any damage, exemplary as well as actual, which 
he may sustain, before any court of competent jurisdiction.” Acts 
of 1869, p. 37; Rev. Stat. 1870, p. 93. 


Benson, the defendant below, was the master and owner of 
the “ Governor Allen,” a steamboat enrolled and licensed under 
the laws of the United States for the coasting trade, and plying 
as a regular packet for the transportation of freight and passen- 
gers between New Orleans, in the State of Louisiana, and 
Vicksburg, in the State of Mississippi, touching at the inter- 
mediate landings both within and without Louisiana, as occa- 
sion required. The defendant in error, plaintiff below, a 
person of color, took passage upon the boat, on her trip up the 
river from New Orleans, for Hermitage, a landing-place within 
Louisiana, and being refused accommodations, on account of her 
color, in the cabin specially set apart for white persons, brought 
this action in the Eighth District Court for the Parish of New 
Orleans, under the provisions of the act above recited, to re- 
cover damages for her mental and physical suffering on that 
account. Benson, by way of defence, insisted, among other 
things, that the statute was inoperative and void as to him, in 
respect to the matter complained of, because, as to his business, 
it was an attempt to “ regulate commerce among the States,” 
and, therefore, in conflict with art. 1, sect. 8, par. 3, of the Con- 
stitution of the United States. The District Court of the par- 
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ish held that the statute made it imperative upon Benson to 
admit Mrs. DeCuir to the privileges of the cabin for white 
persons, and that it was not a regulation of commerce among 
the States, and, therefore, not void. After trial, judgment was 
given against Benson for $1,000; from which he appealed to 
the Supreme Court of the State, where the rulings of the Dis- 
trict Court were sustained. 

This decision of the Supreme Court is here for re-examina- 
tion under sect. 709 of the Revised Statutes. 

Benson having died, Hall, his administratrix, was substituted 
in this court. 


Mr. R. H. Marr for the plaintiff in error. 
Mr. E. K. Washington, contra. 


Mr. CHIEF JUSTICE WAITE delivered the opinion of the 
court. 

For the purposes of this case, we must treat the act of Louisi- 
ana of Feb. 23, 1869, as requiring those engaged in inter-state 
commerce to give all persons travelling in that State, upon the 
public conveyances employed in such business, equal rights 
and privileges in all parts of the conveyance, without distinc- 
tion or discrimination on account of race or color. Such was 
the construction given to that act in the courts below, and it is 
conclusive upon us as the construction of a State law by the 
State courts. It is with this provision of the statute alone 
that we have to deal. We have nothing whatever to do with 
itas a regulation of internal commerce, or as affecting any thing 
else than commerce among the States. 

There can be no doubt but that exclusive power has been 
conferred upon Congress in respect to the regulation of com- 
merce among the several States. The difficulty has never been 
as to the existence of this power, but as to what is to be deemed 
an encroachment upon it; for, as has been often said, “ legisla- 
tion may in a great variety of ways affect commerce and per- 
sons engaged in it without constituting a regulation of it 
within the meaning of the Constitution.” Sherlock v. Alling, 
93 U.S. 1038; State Tax on Railway Gross Receipts, 15 Wall. 
284. Thus, in Munn v. Illinois, 94 U. S. 113, it was decided 
that a State might regulate the charges of public warehouses, 
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and in Chicago, Burlington, ¢ Quincy Railroad Co. v. Iowa, id. 
155, of railroads situate entirely within the State, even though 
those engaged in commerce among the States might sometimes 
use the warehouses or the railroads in the prosecution of their 
business. So, too, it has been held that States may authorize 
the construction of dams and bridges across navigable streams 
situate entirely within their respective jurisdictions. Willson v. 
Blackbird Creek Marsh Co.,2 Pet. 245; Pound v. Turck, supra, 
p. 459; Gilman v. Philadelphia, 3 Wall. 718. The sameis true 
of turnpikes and ferries. By such statutes the States regulate, 
as a matter of domestic concern, the instruments of commerce 
situated wholly within their own jurisdictions, and over which 
they have exclusive governmental control, except when em- 
ployed in foreign or inter-state commerce. As they can only be 
used in the State, their regulation for all purposes may properly 
be assumed by the State, until Congress acts in reference to 
their foreign or inter-state relations. When Congress does act, 
the State laws are superseded only to the extent that they affect 
commerce outside the State as it comes within the State. It 
has also been held that health and inspection laws may be 
passed by the States, Gibbons v. Ogden, 9 Wheat. 1; and that 
Congress may permit the States to regulate pilots and pilotage 
until it shall itself legislate upon the subject, Cooley v. Board 
of Wardens, ¢c., 12 How. 299. The line which separates the 
powers of the States from this exclusive power of Congress is 
not always distinctly marked, and oftentimes it is not easy to 
determine on which side a particular case belongs. Judges not 
unfrequently differ in their reasons for a decision in which 
- they concur. Under such circumstances it would be a useless 
task to undertake to fix an arbitrary rule by which the line 
must in all cases be located. It is far better to leave a matter 
of such delicacy to be settled in each case upon a view of the 
particular rights involved. 

But we think it may safely be said that State legislation 
which seeks to impose a direct burden upon inter-state commerce, 
or to interfere directly with its freedom, does encroach upon the 
exclusive power of Congress. The statute now under considera- 
tion, in our opinion, occupies that position. It does not act 
upon the business through the local instruments to be employed 
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after coming within the State, but directly upon the business 
as it comes into the State from without or goes out from within. 
While it purports only to control the carrier when engaged 
within the State, it must necessarily influence his conduct to 
some extent in the management of his business throughout his 
entire voyage. His disposition of passengers taken up and put 
down within the State, or taken up within to be carried without, 
cannot but affect in a greater or less degree those taken up 
without and brought within, and sometimes those taken up and 
put down without. A passenger in the cabin set apart for the 
use of whites without the State must, when the boat comes 
within, share the accommodations of that cabin with such col- 
ored persons as may come on board afterwards, if the law is 
enforced. 

It was to meet just such a case that the commercial clause 
in the Constitution was adopted. The river Mississippi passes 
through or along the borders of ten different States, and its 
tributaries reach many more. ‘The commerce upon these waters 
is immense, and its regulation clearly a matter of national con- 
cern. If each State was at liberty to regulate the conduct of 
carriers while within its jurisdiction, the confusion likely to 
follow could not but be productive of great inconvenience and 
unnecessary hardship. Each State could provide for its own 
passengers and regulate the transportation of its own freight, 
regardless of the interests of others. Nay more, it could pre- 
scribe rules by which the carrier must be governed within the 
State in respect to passengers and property brought from 
without. On one side of the river or its tributaries he might 
be required to observe one set of rules, and on the other an- 
other. Commerce cannot flourish in the midst of such embar- 
rassments. No carrier of passengers can conduct his business 
with satisfaction to himself, or comfort to those employing 
him, if on one side of a State line his passengers, both white 
and colored, must be permitted to occupy the same cabin, and 
on the other be kept separate. Uniformity in the regulations 
by which he is to be governed from one end to the other of his 
route is a necessity in his business, and to secure it Congress, 
which is untrammelled by State lines, has been invested with 
the exclusive legislative power of determining what such regu- 
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lations shall be. If this statute can be enforced against those 
engaged in inter-state commerce, it may be as well against those 
engaged in foreign ; and the master of a ship clearing from New 
Orleans for Liverpool, having passengers on board, would be 
compelled to carry all, white and colored, in the same cabin 
during his passage down the river, or be subject to an action 
for damages, “ exemplary as well as actual,” by any one who 
felt himself aggrieved because he had been excluded on account 
of his color. 

This power of regulation may be exercised without legisla- 
tion as well as with it. By refraining from action, Congress, 
in effect, adopts as its own regulations those which the common 
law or the civil law, where that prevails, has provided for the 
government of such business, and those which the States, in the 
regulation of their domestic concerns, have established affect- 
ing commerce, but not regulating it within the meaning of the 
Constitution. In fact, congressional legislation is only neces- 
sary to cure defects in existing laws, as they are discovered, 
and to adapt such laws to new developments of trade. As was 
said by Mr. Justice Field, speaking for the court in Welton v. 
The State of Missouri, 91 U.S. 282, “inaction [by Congress] 

. is equivalent to a declaration that inter-state commerce 
shall remain free and untrammelled.” Applying that principle 
to the circumstances of this case, congressional inaction left 
Benson at liberty to adopt such reasonable rules and regulations 
for the disposition of passengers upon his boat, while pursuing 
her voyage within Louisiana or without, as seemed to him 
most for the interest of all concerned. The statute under 
which this suit is brought, as construed by the State court, 
seeks to take away from him that power so long as he is within 
Louisiana; and while recognizing to the fullest extent the 
principle which sustains a statute, unless its unconstitutionality 
is clearly established, we think this statute, to the extent that 
it requires those engaged in the transportation of passengers 
among the States to carry colored passengers in Louisiana in 
the same cabin with whites, is unconstitutional and void. If 
the public good requires such legislation, it must come from 
Congress and not from the States. 

We confine our decision to the statute in its effect upon 
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foreign and inter-state commerce, expressing no opinion as to 
its validity in any other respect. 

Judgment will be reversed and the cause remanded, with 
instructions to reverse the judgment of the District Court, and 
direct such further proceedings in conformity with this opinion 


as may appear to be necessary ; and it is 
So ordered. 


Mr. Justice CLIFFORD concurred in the judgment, and 
delivered the following opinion : — 

Power to regulate commerce is, by the Constitution, vested in 
Congress ; and it is well-settled law that the word “ commerce ”’ 
as used in the Constitution comprehends navigation, which 
extends to every species of commercial intercourse between the 
United States and foreign nations, and to all commerce in the 
several States, except such as is completely internal, and which 
does not extend to or affect the other States. Tonnage Cases, 
12 Wall. 204. 

Beyond all doubt, the power as conferred includes navigation 
as well as traffic, and it is equally well settled that it extends 
to ships and vessels exclusively employed in conveying passen- 
gers as well as to those engaged in transporting goods and 
merchandise. Gibbons v. Ogden, 9 Wheat. 1. 

Equality of right and privilege is guaranteed by the thir- 
teenth article of the State Constitution to every person in the 
State transported in the vehicles or water-craft of a common 
carrier of passengers, in the words following, to wit: “ All 
persons shall enjoy equal rights and privileges upon any con- 
veyance of a public character.” Rules and regulations to en- 
force that provision have been enacted by the State legislature, 
as fully set forth in the transcript. Sess. Laws La. (1869), 37. 

Common carriers of the kind, it is conceded, may adopt 
rules and regulations for the management of their business, 
not inconsistent with the State Constitution and the enactment 
of the State legislature. By the terms of that enactment they 
may refuse to admit persons to such conveyance when the 
vehicle or water-craft does not contain room or suitable accom- 
modations for the purpose, and they may refuse to admit an 
applicant, or expel him or her after admission, if the applicant 
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refuses to pay fare, or is of infamous character, or is guilty, in 
the conveyance, of gross, vulgar, or disorderly conduct, or shall 
commit any act in violation of the known rules and regulations 
of such carrier tending to injure his business, provided such 
rules and regulations make no discrimination on account of 
race or color. Such rules and regulations as are there author- 
ized must be duly made known to the public in order to be 
operative, and they must not deny to the applicant any right 
or privilege on account of race, color, or previous condition of 
servitude. ‘ 

Sufficient appears to show that the plaintiff is a person of 
color, and that the defendant is the master and owner of the 
steamer, which is a packet vessel duly enrolled and licensed for 
the coasting trade, and that the vessel was engaged in carrying 
passengers and cargo between the port of New Orleans in the 
State of Louisiana and the port of Vicksburg in the State of 
Mississippi; that the steamer has two cabins for the accom- 
modation of passengers, conveniently arranged one above the 
other; that the upper is assigned to white persons and that 
_ the lower is assigned to persons of color, both being constructed 
with state-rooms, cabin, and a hall used as a dining-room where 
meals are furnished; that the plaintiff, being at the time in 
New Orleans and desiring to visit her plantation in another 
parish of the same State, went on board the steamer to secure 
her passage to the proper landing near her plantation; that 
the clerk of the steamer, to whom she applied for a passage in 
the upper cabin, having previously informed her agent that he 
could not give her a passage in that cabin, refused her request, 
telling her at the same time that he would give her a passage 
in the lower cabin; that the plaintiff declined to accept a 
berth in the lower cabin, and that she passed the night during 
which she remained on board sitting in a chair in what is 
known as the recess back of the upper cabin. 

Both parties concede that the steamer was engaged in one 
of her regular trips from New Orleans to Vicksburg, and it 
appears that the plaintiff took passage for the landing called 
the Hermitage, and that on arriving there she paid five 
dollars fare, which is the regular fare to that landing for per- 
sons whose passage is in the lower cabin, and that it was two 
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dollars less than the regular fare for persons whose passage is 
in the upper cabin. 

Proof of a decisive character is exhibited that the plaintiff 
applied for a berth in the upper cabin, which was refused, and 
that she declined to accept one in the lower cabin, which by 
the rules and regulations of the steamer is assigned for persons 
of color. Based upon these undisputed facts, the charge of the 
declaration is that the plaintiff was denied the equal rights and 
privileges guaranteed and secured to all persons by the State 
Constitution and the aforesaid act of the State legislature. 
Superadded to that is also the charge that such equal rights 
and privileges were denied to her on account of her race and 
color, for which she claims actual and exemplary damages in 
the sum of $75,000. 

Service was made, and the defendant appeared and set up, 
among others, the defences following: 1. That the steamer, 
being enrolled and licensed according to the act of Congress 
to pursue the coasting trade, is governed by the laws of the 
United States, and may make all reasonable rules and regula- 
tions for the prosecution of her business. 2. That the State 
Constitution and law set up are in violation of the provision 
of the Federal Constitution which authorizes Congress to 
regulate commerce among the several States. 3. That the 
steamer at the time alleged was engaged in prosecuting com- 
merce between the port of New Orleans in the State of 
Louisiana, and the port of Vicksburg in the State of Mississippi, 
and consequently was not subject to the State regulations set 
up in the declaration. 

Under the State practice these defences were pleaded as an 
exception to the alleged cause of action. Hearing was had, 
and the exception was overruled, the court giving leave to the 
defendant to plead the same in his answer. 

Pursuant to that leave, the defendant set up the same defences 
in the answer, adding thereto the following: 1. That he as 
owner had by law the right to prescribe rules and regulations 
for the accommodation ‘of passengers in his steamer. 2. That 
all such steamers engaged in commerce and navigation in those 
waters have a well-known regulation that persons of color are 
not placed in the same cabin with white persons. 3. That the 
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regulation is reasonable, usual, and customary, and was made 
for the protection of their business, and had been well known 
to the plaintiff for many years. 

Evidence was subsequently taken, the cause submitted to 
the court without a jury, the parties heard, and judgment en- 
tered for the plaintiff in the sum of $1,000 with interest and 
cost ; and the defendant appealed to the Supreme Court of the 
State, where the parties were again heard, and the judgment 
of the District Court was affirmed. 

Provision is made by the fourth section of the State statute 
in question, that the plaintiff in such a case may recover 
exemplary as well as actual damages for a violation of the 
equal rights and privileges guaranteed to all persons in the 
State by the State Constitution. Suppose this is so, still 
the defendant insists that errors were committed by the court 
in the trial of the case, for which the judgment should be 
reversed ; and the transcript shows that he sued out a writ of 
error, and removed the case into this court. 

Three of the errors assigned are still the subject of com- 
plaint: 1. That the court erred in holding that the State Con- 
stitution and statute in question are valid. 2. That the court 
erred in deciding that those two provisions are not regulations 
of commerce. 3. That the court erred in deciding that those 
provisions are not in conflict with the Federal Constitution. 

Congress, it is conceded, possesses the exclusive power to 
regulate commerce ; and it is everywhere admitted that both 
traffic and navigation are included in its ordinary signification, 
and that it embraces ships and vessels as the instruments of 
intercourse and trade as well as the officers and seamen em- 
ployed in their navigation. People v. Brooks, 4 Den. (N. Y.) 
469. 

Steamboats as well as sailing ships and vessels are required 
to be enrolled and licensed; and the record shows that the 
steamer in question had conformed in all respects to the regu- 
lations of Congress in that regard, and that she was duly en- 
rolled and licensed for the coasting trade, and that she was 
then and there engaged in the transportation of passengers 
and freight between the port of New Orleans and the port of 
Vicksburg. 
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None, it is supposed, will deny the power of Congress to 
enroll and license ships and vessels to sail from a port of one 
State to the ports of another; and it is equally clear that such 
ships and vessels are deemed ships and vessels of the United 
States, and that they are entitled as such to all the privileges 
of ships and vessels employed in the coasting trade. 1 Stat. 
287, 305; 3 Kent, Com. (12th ed.) 145. 

Ships and vessels enrolled and licensed as required by that 
act are fully authorized to carry on that trade, the act of Con- 
gress in direct terms providing that such ships and vessels and 
no others shall be deemed ships and vessels of the United 
States, entitled to the privileges of ships and vessels employed 
in the coasting trade or fisheries. Gibbons v. Ogden, supra ; 
1 Stat. 288; White's Bank v. Smith, T Wall. 646. 

Language more explicit could not well be chosen to express 
the intention of Congress, and in my judgment it fully war- 
rants the conclusion reached by Marshall, C. J., in that case, 
that the section contains a positive enactment that the ships 
and vessels it describes shall be entitled to the privileges of 
ships and vessels employed in the coasting trade. 

Undisputed proof is exhibited in the record that the steamer 
was duly enrolled and licensed, and that she was engaged in one 
of her regular trips between the port of New Orleans and the 
port of Vicksburg, transporting passengers and freight. Grant 
that, and it follows that she must be deemed to have been a 
ship or vessel of the United States entitled to all the privileges 
of ships and vessels engaged in the coasting trade, pursuant to 
the act of Congress providing for the enrolment and license 
of such ships and vessels and the regulation of such trade. 

Attempt was made in the leading case to maintain that the 
license gave no right to trade, that its sole purpose was to 
confer the American character on the ship or vessel; but the 
court promptly rejected the proposition, and held that, where 
the legislature attaches certain privileges and exemptions to 
the exercise of a right over which its control is absolute, the 
law must imply a power to exercise the right; and the court 
remarked, that it would be contrary to all reason and to the 
course of human affairs to say that a State is unable to strip a 
vessel of the particular privileges attendant on the exercise of 
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a right, and yet may annul the right itself. Instead of that, it 
is the enrolment that proves the national character of the 
ship or vessel; and the court decided in that case that the 
license could only be granted to vessels of twenty or more tons 
burden which had already been enrolled, and that the license 
to do a particular thing is a permission or authority to do that 
thing, and, if granted by a person having authority to grant it, 
transfers to the grantee whatever it purports to authorize. 

Packets which ply along the coast, say the court, as well as 
those making foreign voyages, consider the transportation of 
passengers as an important part of their business; and the 
court adjudged directly that a coasting vessel employed in 
that business is as much a portion of the national marine as 
one employed in the transportation of cargo, and that no 
reason exists for holding that such a vessel is withdrawn from 
the regulating power of the national government. 

Without more, these references to the opinion in that great 
case are sufficient to show that the court there decided that 
the enrolment act is of itself a sufficient regulation of the 
navigation of all the public navigable rivers of the United 
States to secure to ships and vessels of the United States sail- 
ing under a coasting license the free navigation of all such 
public highways. 

Confirmation of that proposition, even more decisive than 
the opinion of the court, is found in the decree rendered in the 
case, where the court adjudge that the licenses set up by the 
appellant gave full authority to those vessels to navigate 
the waters of the United States for the purpose of carrying 
on the coasting trade, any law of the State to the contrary 
notwithstanding, and that so much of the law of the State as 
prohibited vessels so licensed from navigating the waters of the 
State by means of fire or steam is repugnant to the Constitu- 
tion of the United States, and void. 

Cases have arisen in which it is held that the States may 
rightfully adopt certain regulations touching the subject, which 
are local in their operation, where none have been ordained 
by Congress; but it will not be necessary to enter that field 
of inquiry, or to attempt to reconcile those decisions with the 
conclusion in this case, as it is clear from the remarks already 
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made that Congress has prescribed the conditions which entitle 
ships and vessels belonging to the national marine to pursue 
the coasting trade without being subjected to burdensome and 
inconsistent State regulations. Welton v. The State of Missouri, 
91 U.S. 275. 

Repeated decisions of this court have determined that the 
power to regulate commerce embraces all the instruments by - 
which such commerce may be conducted; and it is set- 
tied law that where the subject to which the power applies 
is national in its character, or of such a nature as to admit 
of uniformity of regulation, the power is exclusive of all 
State authority. Whatever subjects of this power, says Mr. 
Justice Curtis, are in their nature national, or admit only 
of one uniform system or plan of regulation, may justly 
be said to be of such a nature as to require exclusive legis- 
lation by Congress. Cooley v. Board of Wardens, 12 How. 
299. 

Difficulty may attend the effort to prescribe any definition 
which will guide to a correct result in every case; but it is clear 
that a regulation which imposes burdensome or impossible con- 
ditions on those engaged in commerce, whether with foreign 
nations or among the several States, must of necessity be na- 
tional in its character. Henderson et al. v. Mayor of New York, 
92 U.S. 259. 

Apply that rule to the case, and it is clear, even if there be 
a class of State regulations which may be valid until the same 
ground is occupied by an act of Congress or by a treaty, that 
the State regulation in question is not one of that class. 

Such a subject is in its nature national, and admits of only 
one uniform system or plan of regulation. Unless the system 
or plan of regulation is uniform, it is impossible of fulfilment, 
Mississippi may require the steamer carrying passengers to 
provide two cabins and tables for passengers, and may make it 
a penal offence for white and colored persons to be mixed in 
the same cabin or at the same table. If Louisiana may ‘pass 
a law forbidding such steamer from having two cabins and two 
tables, — one for white and the other for colored persons, — it 
must be admitted that Mississippi may pass a law requiring all 


passenger steamers entering her ports to have separate cabins 
VOL. V. 82 

















498 Hay v. DeCur. [Sup. Ct. 


and tables, and make it penal for white and colored persons to 
be accommodated in the same cabin or to be furnished with 
meals at the same table. Should State legislation in that 
regard conflict, then the steamer must cease to navigate be- 
tween ports of the States having such conflicting legislation, or 
must be exposed to penalties at every trip. 

Those who framed the Constitution never intended that 
navigation, whether foreign or among the States, should be 
exposed to such conflicting legislation ; and it was to save those 
who follow that pursiit from such exposure and embarrassment 
that the power to regulate such commerce was vested exclu- 
sively in Congress. 

Few or none will deny that the power to regulate commerce 
among the several States is vested exclusively in Congress; and 
it is equally well settled that Congress has, in many instances 
and to a wide extent, legislated upon the subject. Sherlock vy. 
Alling, 93 U.S. 99; Rev. Stat., sect. 4311. 

Support to that proposition, of the most persuasive and con- 
vincing character, is found in the act of Congress entitled “* An 
Act to provide for the better security of life on board of ves- 
sels propelled in whole or in part by steam, and for other 
purposes,” the forty-first section of which provides that all 
steamers navigating the lakes, bays, inlets, sounds, rivers, har- 
bors, or other navigable waters of the United States, when such 
waters are common highways of commerce or open to general 
or competitive navigation, shall be subject to the provisions of 
that act. 16 Stat. 453; Rev. Stat., sect. 4400. 

Vessels have always been employed to a greater or less extent 
in the transportation of passengers, and have never been sup- 
posed to be on that account withdrawn from the control or 
protection of Congress. Gibbons v. Ogden, supra. 

Differences of opinion may exist as to the extent and opera- 
tion of the national law regulating commerce among the several 
States, but none, it is presumed, will venture to deny that it 
is regulated very largely by congressional legislation. Admit 
that, and it follows that the legislation of Congress, if constitu- 
tional, must supersede all State legislation upon the same, and, 
by necessary implication, prohibit it, except in cases where 
the legislation of Congress manifests an intention to leave 
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some particular matter to be regulated by the several States. 
Cooley v. Board of Wardens, supra. 

Decisive authority for that proposition is found in the un- 
questioned decisions of this court. Such were the views of 
Judge Story more than thirty-five years ago, when he said, if 
Congress have a constitutional power to regulate a particular 
subject, and they do actually regulate it in a given manner and 
in a certain form, it cannot be that the State legislatures have 
a right to interfere, and, as it were, by way of complement to 
the legislation of Congress, to prescribe additional regulations 
and what they may deem auxiliary provisions for the same pur- 
pose. The Chusan, 2 Story, 466 ; Sinnot v. Davenport, 22 How. 
227. 

In such a case, the legislation of Congress in what it does 
prescribe manifestly indicates that it does not intend that there 
shall be any further legislation to act upon the subject-matter. 
Its silence as to what it does not do is as expressive of what 
its intention is as the direct provisions made by it. Prigg v. 
Pennsylvania, 16 Pet. 589; Gibbons v. Ogden, supra; White's 
Bank v. Smith, supra. 

Whenever the terms in which a power is granted to Congress, 
or the nature of the power, requires that it should be exercised 
exclusively by Congress, the subject is as completely taken 
from the State legislatures as if they had been expressly forbid- 
den to exercise the power. Sturges v. Crowninshield, 4 Wheat. 
122; Brown v. Maryland, 12 id. 419. 

Irrespective of the decisions of the State court, it might well 
be doubted whether the State statute in question does prohibit 
a steamer carrying passengers from having and maintaining 
separate cabins and eating-saloons for white and colored 
passengers, and whether the denial to a colored female of a 
passage in the cabin assigned to white female passengers is a 
denial of equal rights and privileges, within the meaning of the 
State Constitution or the first section of the State statute in 
question, provided the applicant was offered a passage in the 
lower cabin, with equally convenient accommodation. Much 
discussion of that topic, however, is unnecessary, as two deci- 
sions of the State court conclusively determine the point that 
the State statute does contain such a prohibition, and that the 
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facts of the case do bring the conduct of the defendant within 
that prohibition. DeCuir v. Benson, 27 La. Ann. 1; Hart v. 
Hoss § Elder, 22 id. 517; Sauvinet v. Walker, 27 id. 14. 

Even suppose the meaning of the statute is doubtful, still 
the rule of construction adopted by the highest court of a State, 
in construing their own Constitution and one of their own stat- 
utes, in a case not involving any question re-examinable in this 
court under the twenty-fifth section of the Judiciary Act, must be 
regarded as conclusive in this court. Provident Institution v. 
Massachusetts, 6 Wall. 611; Randall v. Brigham, 7 id. 523; 
Gut v. The State, 9 id. 35. 

Where a State court gives such a construction to a State 
statute as to make it conflict with the Constitution or laws 
of the United States, and sustains its validity after giving it 
such construction, and thereby deprives a party of his rights 
under the said Constitution or law, it is settled law that a Fed- 
eral question does arise in such a case, and that this court can 
review the decision of the State court as to the validity of such 
a statute. Insurance Company v. Treasurer, 11 id. 204. Were 
it not so, it is clear that the constitutional provision could 
always be evaded by the State courts giving such a construc- 
tion to the contract or the statute as to render the appellate 
power of this court of no avail in such cases to uphold the 
contract against unfriendly State legislation. Delmas v. Insur- 
ance Company, 14 id. 661. 

State courts certainly have a right to expound the statutes 
of the State; and, having done so, those statutes, with the inter- 
pretation given to them by the highest court of the State, 
become the rule of decision in the Federal courts. Richmond 
v. Smith, 15 id. 429; Jones g Co. v. The City of Richmond, 
18 Gratt. (Va.) 517; Leffingwell v. Warren, 2 Black, 599. 

Argument to show that the question whether or not the 
State court erred in the construction of their own Constitution 
and statute is not re-examinable in this court under the twenty- 
fifth section of the Judiciary Act is unnecessary, as the negative 
of the proposition is self-evident. 

Governed by the laws of Congress, it is clear that a steamer 
carrying passengers may have separate cabins and dining- 
saloons for white persons and persons of color, for the plain 
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reason that the laws of Congress contain nothing to prohibit 
such an arrangement. Steamers carrying passengers for hire 
are bound, if they have suitable accommodation, to take all 
who apply, unless there is objection to the character or conduct 
of the applicant. Applicants to whom there is no such valid 
objection have a right to a passage, but it is not an unlimited 
right. On the contrary, it is subject to such reasonable regu- 
lations as the proprietors may prescribe for the due accommo- 
dation of passengers and the due arrangement of the business 
of the carrier. ; 

Such proprietors have not only that right, but the farther 
right to consult and provide for their own interests in the 
management of the vessel as a common incident to their right 
of property. They are not bound to admit passengers on 
board who refuse to obey the reasonable regulations of the 
vessel, or who are guilty of gross and vulgar habits of conduct, 
or who make disturbances on board, or whose characters are 
doubtful, dissolute, suspicious, or unequivocally bad. Nor are 
they bound to admit passengers on board whose object it is to 
interfere with the interests of the patronage of the proprietors, 
so as to make their business less lucrative or their management 
less acceptable to the public. Jencks v. Coleman, 2 Sumn. 
221. 

Corresponding views are expressed by the Supreme Court 
of Michigan in an analogous case, in which the distinction be- 
tween the right of an applicant to be admitted on board, and 
his claim to dictate what part of the vessel he shall occupy, is 
clearly pointed out. Referring to that subject, the court say 
the right to be carried is one thing, and the privilege of a pas- 
senger on board as to what part of the vessel may be occupied 
by him is another and a very different thing; and they add, that 
it is the latter and not the former which is subject to reasonable 
rules and regulations, and is, where such rules and regulations 
exist, to be determined by the proprietors. Damages were 
claimed in that case for refusing the plaintiff the privilege of 
the cabin; but the court held that the refusal was nothing more 
or less than denying him certain accommodations from which he 
was excluded by the rules and regulations of the steamer. Day 
v. Owen, 5 Mich. 520. 
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Proprietors of the kind may make rules and regulations, but 
they must be reasonable; and the court held in that case that 
to be so they should have for their object the accommodation 
of the passengers, including every thing to render the trans- 
portation most comfortable and least annoying, not to one or 
two or any given number carried at any particular time, but 
to the great majority ordinarily transported; and they also 
held that such rules and regulations should be of a perma- 
nent nature, and not be made for a particular occasion or emer- 
gency. d 

Special and important duties indubitably are imposed upon 
carriers of passengers for the benefit of the travelling public; 
but it must not be forgotten that the vehicles and vessels which 
such carriers use do not belong to the public. They are private 
property, the use and enjoyment of which belong to the pro- 
prietors. Angell, Carriers (5th ed.), sect. 525. 

Concede what is undoubtedly true, that the use and employ- 
ment of such vehicles and vessels, during the time they are 
allowed the privileges of common carriers, may be subjected to 
such conditions and obligations as the nature of their employ- 
ment requires for the comfort, security, and safety of passen- 
gers, still the settled rules of constitutional law forbid that a 
State legislature may invade the dominion of private right by 
arbitrary restrictions, requirements, or limitations, by which 
the property of the owners or possessors would be virtually 
stripped of all utility or value if bound to comply with the 
regulations. Jencks v. Coleman, supra. 

. Both steamboats and railways are modern modes of convey- 
ance ; but Shaw, C. J., decided that the rules of the common law 
were applicable to them, as they take the place of other modes 
of carrying passengers, and he held that they have authority 
to make reasonable and suitable regulations as regards passengers 
intending to pass and repass in their vehicles or vessels. Com- 
monwealth v. Power, 7 Mete. (Mass.) 601; Hibbard v. New York 
& Erie Railroad Co., 15 N. Y. 455; Illinois Central Railroad 
Co. v. Whittemore, 43 Il. 420. They are, said the Chief Justice 
in that case, in a condition somewhat similar to that of an inn- 
keeper, whose premises are open to all guests. Yet he is not 
only empowered to make such proper arrangements as will pro- 
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mote his own interests, but he is bound to regulate his house 
so as to preserve order, and, if practicable, prevent breaches 
of the peace. Vinton v. Middlesex Railroad Co., 11 Allen 
(Mass.), 304. 

Cases of like import are quite numerous, and the Supreme 
Court of Pennsylvania decided directly that a public carrier 
may separate passengers in his conveyance; and they deduce 
his power to do so from his right of private property in the 
means of conveyance, and the necessity which arises for such a 
regulation to promote the public interest. Speaking to that 
point, they say that the private means the carrier uses belong 
wholly to himself; and they held the right of control in that 
regard as necessary to enable the carrier to protect his own 
interests, and to perform his duty to the travelling public. His 
authority in that regard, as that court holds, arises from his 
ownership of the property, and his public duty to promote the 
comfort and enjoyment of those travelling in his conveyance. 
Guided by those views, the court held that it is not an unreason- 
able regulation to seat passengers so as to preserve order and 
decorum, and to prevent contacts and collisions arising from 
natural or well-known customary repugnancies which are likely 
to breed disturbances, where white and colored persons are 
huddled together without their consent. The West Chester ¢ 
Philadelphia Railroad Co. v. Miles, 55 Pa. St. 209. 

Where the passenger embarks without making any special 
contract, and without knowledge as to what accommodations 
will be afforded, the law implies a contract which obliges the 
carrier to furnish suitable accommodations according to the room 
at his disposal; but the passenger in such a case is not entitled 
to any particular apartments or special accommodations. Sub- 
stantial equality of right is the law of the State and of the 
United States; but equality does not mean identity, as in the 
nature of things identity in the accommodation afforded to pas- 
sengers, whether colored or white, is impossible, unless our 
commercial marine shall undergo an entire change. Adult 
male passengers are never allowed a passage in the ladies’ cabin, 
nor can all be accommodated, if the company is large, in the 
state-rooms. Passengers are entitled to proper diet and lodging ; 
but the laws of the United States do not require the master of 
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a steamer to put persons in the same apartment who would be 
repulsive or disagreeable to each other. 

Steamers carrying passengers as a material part of their 
employment are common carriers, and as such enjoy the rights 
and are subject to the duties and obligations of such carriers ; 
but there was and is not any law of Congress which forbids 
such a carrier from providing separate apartments for his pas- 
sengers. What the passenger has a right to require is such 
accommodation as he has contracted for, or, in the absence of 
any special contract, such suitable accommodations as the room 
and means at the disposal of the carrier enable him to supply ; 
and in locating his passengers in apartments and at their meals 
it is not only the right of the master, but his duty, to exercise 
such reasonable discretion and control as will promote, as far 
as practicable, the comfort and convenience of his whole com- 
pany- 

Questions of a kindred character have arisen in several of 
the States, which support these views in a course of reasoning 
entirely satisfactory and conclusive. Boards of education were 
created by a law of the State of Ohio, and they were authorized 
to establish within their respective jurisdictions one or more 
separate schools for colored children when the whole number 
by enumeration exceeds twenty, and when such schools will 
afford them, as far as practicable, the advantages and privileges 
of a common-school education. Under that law, eqlored chil- 
dren were not admitted as a matter of right into the schools 
for white children, which gave rise to contest, in which the 
attempt was made to set aside the law as unconstitutional: but 
the Supreme Court of the State held that it worked no sub- 
stantial inequality of school privileges between the children of 
the two classes in the locality of the parties; that equality of 
rights does not involve the necessity of educating white and 
colored persons in the same school any more than it does that 
- of educating children of both sexes in the same school, or that 
different grades of scholars must be kept in the same school; 
and that any classification which preserves substantially equal 
school advantages is not prohibited by either the State or Fed- 
eral Constitution, nor would it contravene the provisions of 


either. State v. McCann et al., 21 Ohio St. 198. 
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Separate primary schools for colored and for white children 
were maintained in the city of Boston. Children in the State 
who are unlawfully excluded from public-school instruction 
may recover damages therefor against the city or town by 
which such public instruction is supported. It appears that 
the plaintiff was denied admission to the primary school for 
white children, and she by her next friend claimed damages 
for the exclusion; but the Supreme Court, Shaw, C. J., giving 
the opinion, held that the law vested the power in the com- 
mittee to regulate the system of distribution and classification, 
and that when the power was reasonably exercised their de- 
cision must be deemed conclusive. Distinguished counsel in- 
sisted that the separation tended to deepen and perpetuate the 
odious distinction of caste; but the court responded, that they 
were not able to say that the decision was not founded on just 
grounds of reason and experience, and in the results of a dis- 
criminating and honest judgment. Roberts v. City of Boston, 
5 Cush. (Mass.) 198. 

Age and sex have always been marks of classification in 
public schools throughout the history of our country, and the 
Supreme Court of Nevada well held that the trustees of the 
public schools in that State might send colored children to one 
school and white children to another, or they might make any 
such classification as they should deem best, whether based on 
age, sex, race, or any other reasonable existent condition. State 
v. Duffy, T Nev. 342. 

Directors of schools in Iowa have no discretion under the 
existing law of the State to deny a youth of proper age admis- 
sion to any particular school on account of nationality, color, 
or religion. Former statutes of the State invested the directors 
with such discretion, and it is impliedly conceded that it would 
be competent for the legislature again to confer that authority. 
Clark v. The Board of Directors, 24 Iowa, 266. 

School privileges are usually conferred by statute, and, as 
such, are subject to such regulations as the legislature may 
prescribe. Such statutes generally provide for equal school 
advantages for all children, classifying the scholars as the legis- 
lature in its wisdom may direct or authorize; and the Supreme 
Court of New York decided that the legislature of the State 
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may from time to time make such limitations and alterations 
in that regard as they may see fit. Dallas v. Fosdick, 40 How. 
(N. Y.) Pr. 249. 

Public instruction of the kind is regulated in that State by 
official boards created for the purpose; and it is settled law 
there that the board may assign a particular school for colored 
children, and exclude them from schools assigned for white 
children, and that such a regulation is not in violation of the 
Fourteenth Amendment. People v. Gaston, 13 Abb. (N. Y.) 
Pr. N. s. 160. ; 

Ships and vessels duly enrolled and licensed for the coasting 
trade may lawfully touch at intermediate ports, to receive or 
discharge passengers or cargo; but the fact that they do so does 
not in the least change or alter the character of the trip, or 
diminish the right of the vessel to enjoy all the privileges of a 
vessel engaged in commerce between ports in different States ; 
nor does the fact that the plaintiff expected to leave the 


‘steamer at a landing in the same State enlarge her right of 


accommodation, or augment in any respect the obligations of the 
steamer as a public carrier, for the reason that the steamer 
sailed throughout the whole trip under her coasting license, 
and her rights and privileges, duties and obligations, must be 
ascertained and defined by the regulations prescribed by the 
acts of Congress. 

Commercial regulations of the kind cannot be effectual to 
accomplish the object for which they were required and de- 
signed to effect, unless it be held that they extend to the entire 
voyage, as well that portion of it which is in the State where 
the voyage began as that which extends into another State, 
as the whole is performed under the coasting license founded 
in the acts of Congress passed to regulate such commerce and 
navigation. 

Throughout our history the acts of Congress have regulated 
the enrolment and license of vessels to be engaged in the 
coasting trade, and this court expressly determined that a State 
Jaw which imposed another and an additional condition to the 
privilege of carrying on that trade within her waters is inopera- 
tive and void. Sinnot v. Davenport, 22 How. 227; Foster v. 
Davenport, 22 id. 244; Wheeling Bridge Company v. Pennsyl- 
vania, 18 id. 432. 
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Alabama passed an act to the effect that vessels engaged in 
foreign commerce, or in the coasting trade, shall not navigate 
her waters without complying with a condition not prescribed 
by the act of Congress. By the State law, they are required, 
before leaving the described port, to file in the office of the 
judge of probate a statement in writing, setting forth as fol- 
lows: 1. The name of the vessel. 2. The name of the owner 
or owners. 3. His or their place or places of residence. 4. The 
interest each has in the vessel. 

Speaking of that condition, the court say, if the interpreta- 
tion of the court as to the force and effect of the privileges 
afforded to the vessel by the enrolment and license act in the 
leading case are to be maintained, it can require no argument 
to show a direct conflict between this act and the act of Con- 
gress regulating the coasting trade. Sinnot v. Davenport, 
supra. ’ 

Nor does it require any argument to show that the State law 
before the court is exactly analogous in principle to the State 
law declared void in that case. Like the former, the latter 
imposes an additional condition to the privilege of carrying on 
the coasting trade within the waters of the State, not prescribed 
by any act of Congress. Enrolled and licensed vessels have 
the constitutional right to pursue the coasting trade on the 
terms and conditions which Congress has seen fit to prescribe, 
and no State legislature can interfere with that right, either to 
abridge or enlarge it, or to subject it to any terms and condi- 
tions whatsoever. 

Commerce among the several States as well as commerce 
with foreign nations requires uniformity of regulation; and 
that power is by the Constitution vested exclusively in Con- 
gress, as appears by the Constitution itself, and by an unbroken 
course of the decisions of this court, covering a period of more 
than half a century. 

Judicial authority to support the theory of the court below 
is entirely wanting, except what may be derived from the case 
of Coyer v. Packet Company, 8T Iowa, 145, decided by the 
Supreme Court of the State. Special damage was claimed by 
the plaintiff in that case, of the master of a steamer navigating 
the Mississippi River, for removing her, she being a colored 





508 Hay v. DeCurir. [Sup. Ct. 


woman, from the dining-room of the steamer without just 
cause. Regulations had previously been adopted by the steamer 
excluding colored persons from the state-rooms and other first- 
class privileges and accommodations. Service was made, and 
the defendant appeared and pleaded those regulations as a 
defence. Hearing was had, and the court decided that persons 
of color were entitled to the same rights and privileges, when 
travelling, as white persons, and that they cannot be required 
by any rule or custom based on distinction of color or race to 
accept other or different accommodations than those furnished 
to white persons. 

Abundant reasons exist to show that the decision in that 
case is not an authority in the case before the court, a few of 
which will be stated: 1. Because the report of the case does 
not show that the steamer was navigating under a coasting 
license. 2. Because the constitutional question involved in the 
case before the court was neither involved, presented, nor con- 
sidered in that case, either by the bar or the court. 3. Because 
the decision was rested entirely upon other and different 
grounds. 4. Because the facts of the two cases are widely 
and substantially different. 

Colored persons, it is admitted, are citizens, and that citizens, 
without distinction of race or color or previous condition of 
servitude, have the same right to make and enforce contracts, 
to sue, be parties and give evidence, to inherit, purchase, lease, 
sell, hold, and convey real and personal property, and to full 
and equal benefit of all laws and proceedings for the security 
of personal property, as is enjoyed by white citizens. 14 Stat. 
27. States are also forbidden to make or enforce any law 
which shall abridge the privileges or immunities of citizens 
of the United States; nor shall any State deprive any person 
of life, liberty, or property without due process of law, nor 
deny to any person within its jurisdiction the equal protection 
of the laws. Enforcement Act, 16 id. 140; Fourteenth Amend- 
ment to the Constitution. 

Vague reference is made to the Civil Rights Act and to the 
preceding amendment to the Constitution, as if that act or 
the said amendment may supersede the operation and legal 
effect of the coasting license as applied to the case before the 
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court ; but it is clear that neither of those provisions, nor both 
combined, were intended to accomplish any such purpose. 
Enough appears in the language employed in those provisions 
to show that their principal object was to confer citizenship, 
and the rights which belong to citizens as such, upon the col- 
ored people, and in that manner to abrogate the rule previously 
adopted by this court in the Dred Scott Case. By the Civil 
Rights Act, the rule adopted in that case is entirely superseded, 
and all the substantial rights of citizens are conferred upon the 
colored people, as more fully appears by the enumeration con-’ 
tained in the first section of the act. Under no view, therefore, 
that can properly be taken of that act can it be held to super- 
sede, repeal, modify, or affect the act of Congress, providing 
for the enrolment and licensing of ships and vessels for the 
coasting trade. Dallas v. Fosdick, supra. 

Certain phases of the question were also presented to the 
District Court of Philadelphia, in the case of Goines v. M Cand- 
less, 4 Phila. C. P. 255, in which the court admitted that a 
corporation created for the carriage of passengers cannot arbi- 
trarily refuse to carry any man or class of men without laying 
itself open to an action for damages; but the court held in the 
same case that such a corporation may establish reasonable 
rules for the comfort and convenience of those whom it is 
bound to carry, even though the effect may be to exclude par- 
ticular individuals falling within those rules. 

Evidence of a decisive character that Congress has regulated 
inter-state commerce is also found in the act supplemental to 
the act providing for the enrolment and licensing of ships 
and vessels for the coasting trade, the first section of which 
divides the sea-coasts and navigable rivers into three great 
districts, and provides as follows: 1. That the first shall in- 
clude all the collection districts on the sea-coast and navigable 
rivers between the limits of the United States and the southern 
limits of Georgia. 2. That the second shall include all the 
collection districts and navigable rivers between the river Per- 
dido and the Rio Grande. 38. That the third shall include all 
the collection districts on the sea-coast and navigable rivers 
between the southern limits of Georgia and the river Perdido. 
Rev. Stat., sect. 4848; 3 Stat. 493. 
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Congress having legislated upon the subject, it cannot be 
that the State legislatures have a right to interfere and pre- 
scribe additional regulations, as the legislation of Congress 
clearly indicates that the national law-makers never intended 
to leave any thing open upon the subject to the discretion of 
the State legislatures. 

Two opposing theories, sometimes advanced in such contro- 
versies, deserve some brief comments before concluding the 
examination of the case. They are in substance and effect as 
‘follows: 1. That the effect of the coasting license issued under 
the enrolment act is merely to evidence the national character 
of the vessel; that the acts of Congress requiring the register 
and enrolment of vessels was never intended as the exercise 
of the power of Congress to regulate commerce among the 
States, and that the States still possess the concurrent power 
to prescribe such regulations until Congress shill ordain ex- 
press provisions to control and restrict the regulations enacted 
by the States. 2. That the Supreme Court, by a decision made 
subsequent to the decree in the great leading case in which it 
is held that the power to regulate commerce is vested exclu- 
sively in Congress, qualified, if they did not positively overrule, 
that generally acknowledged rule upon the subject. 

1. Enough, it would seem, has already been remarked to 
refute the first opposing theory ; but, if more be needed, it will 
be found in the fact that it is the exact theory maintained by 
the courts of the State where the controversy arose, and whose 
final decree was removed into this court for re-examination. 
None will attempt to deny that proposition who ever read the 
opinions delivered in the subordinate courts. Ogden v. Gibbons, 
4 Johns. (N. Y.) Ch. 150; s. c. 17 Johns. 488; 1 Kent Com. 
(12th ed.) 435. 

Explanations respecting that historical controversy, of a 
more satisfactory character, are given by Chancellor Kent than 
by any other legal writer who has undertaken to state the 
constitutional questions which it involved, and which were 
finally determined by the unanimous judgment of this court. 
His statement of the case is as follows: That the respondent 
set up, by way of right and title to navigate the waters of the 
State in opposition to the grant of the complainant, that his 
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steamboats were duly enrolled and licensed under the enrol- 
ment act, to be employed in carrying on the coasting trade; 
that the question in the case was whether such a coasting 
license conferred the power to interfere with the grant of the 
State under which the complainant claimed the exclusive right 
to navigate the waters of the State which made the grant. 

Eminent counsel represented both sides of the question, and 
we are informed by the learned commentator that the courts 
of the State in the two cases referred to decided against the 
defence set up in the answer of the reSpondent, and held that 
the coasting license merely gave to the steamboats of the re- 
spondent the character of American vessels; that the license 
was not intended to decide a question of property, or to confer 
a right of property or a right of navigation or commerce; that 
the courts of that State during that period never regarded the 
act regulating the coasting trade as intended to assert any 
supremacy over State regulations in respect to internal waters 
or commerce, for the reason that those courts did not consider 
that act as the exercise of the power vested in Congress to 
regulate commerce among the States. 

Competent evidence to show that the courts of that State 
in those two cases took the exact same ground as that involved 
in the theory in question is very abundant and conclusive, 
without looking elsewhere than to the lecture of the Chancellor 
under consideration. Decisive support to that conclusion is 
also found in what follows in the same connection in the same 
lecture, in which he says that the courts of the State did not, 
either in the case of Ogden v. Gibbons or in any of the cases 
which preceded it, deny to Congress the power to regulate 
commerce among the States by express and direct provision, 
so as to control and restrict the exercise of the State grant; 
that they only insisted that without some such explicit provi- 
sion the State jurisdiction over the subject was in full force, 
which is exactly what is claimed by those who seek to under- 
mine the doctrines of the great leading case. 

Beyond all question, the views of the Chancellor as to what 
was decided by the courts of the State in that great controversy 
are correct, and it will be equally instructing to ascertain what 
his views are as to what followed in this court, Speaking 
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upon that subject, he says the cause was afterwards carried up 
by appeal to the Supreme Court of the United States, where 
the decree was reversed on the ground that the grant to the 
complainant was repugnant to the rights and privileges con- 
ferred upon the steamboats of the respondent navigating under 
a coasting license; that in the construction of the power to 
regulate commerce the Supreme Court held that the term 
meant not only traffic but intercourse, and that it included 
navigation, and that the power to regulate commerce was a 
power to regulate niavigation; that commerce among the sev- 
eral States meant commerce intermingled with the States, and 
which might pass the external boundary line of each State, 
and be introduced into the interior; that the power conferred 
comprehended navigation within the limits of every State, and 
that it may pass the jurisdictional line of a State and be exer- 
cised within its territory, so far as the navigation is connected 
with foreign commerce or with commerce among the several 
States; and that the power, like all the other powers of Con- 
gress, is plenary and absolute within its acknowledged limits. 

Three limitations or restrictions, as the Chancellor states, 
were admitted by the Supreme Court in that case to exist to 
the limits of that power as conferred: 1. That the power does 
not extend to that commerce which is completely internal, and 
is carried on between different parts of the same State, not 
extending to or affecting other States. 2. That the power is 
restricted to that commerce which concerns more States than 
one, the-completely internal commerce of a State being re- 
served for the State itself. 3. That the power conferred does 
not prohibit the States from passing inspection laws or quaran- 
tine or health laws and laws for regulating highways and 
ferries, nor does it include the power to regulate the purely 
internal commerce of a State, or to act directly on its system 
of police. 1 Kent Com. (12th ed.) 487. 

Many efforts have been made to analyze and expound the 
opinion delivered by the great magistrate in that case, but 
none, it is believed, were ever attended with such complete 
success as that of the commentator to which reference is made. 
He was the chancellor of the State court, and gave the original 
opinion; and, when he found that his decree was reversed by 
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the Supreme Court, he was influenced by the highest motive 
to ascertain the true grounds assumed in the judgment of the 
Appellate Court. 

Judge Story says, in his Commentaries on the Constitution, 
that it has been settled, upon the most solemn deliberation, that 
the power to regulate commerce is exclusive in the government 
of the United States; and he adds in another section of the 
Commentaries, that the reasoning by which the power given 
to Congress to regulate commerce is maintained to be exclusive 
has not of late been seriously controverted, and that it seems 
to have the cheerful acquiescence of the learned tribunals of a 
particular State, one of whose acts brought it first under judi- 
cial examination. 2 Story, Const. (3d ed.), sects. 1067, 1071; 
Steamboat Company v. Livingston, 3 Cow. (N. Y.) 18; The Peo- 
ple v. Brooks, 4 Denio (N. Y.), 469; Pomeroy, Const. (3d ed.), 
sect. 371; Sergeant, Const. (2d ed.) 308; Rawle, Const. (2d ed.) 
82; Railroad Company v. Husen, supra, p. 465. 

Repeated decisions of this court, including the one at the 
present term, have established that rule as the settled law of 
the court ; nor is there any case in the reported decisions of the 
court, when properly understood, which gives any countenance 
or support to the theory under examination, unless it be the 
case of Gilman v. Philadelphia, 3 Wall. 713, which it is not 
admitted, when taken as a whole, falls within that category. 

Certain admissions are contained in the opinion in that case 
which are certainly in conflict with the theory which it is the 
purpose of these observations to refute. Mr. Justice Swayne 
very properly admits that the enrolment act authorizes vessels 
enrolled and licensed according to its provisions to engage in 
the coasting trade; that commerce includes navigation; and 
that the power to regulate commerce comprehends the control, 
for that purpose and to the extent necessary, of the navigable 
waters of the United States which are accessible from a State 
other than those in which they lie. For that purpose, says the 
same learned judge, they are the public property of the nation, 
and subject to all the requisite legislation by Congress. ib- 
bons v. Ogden, supra; Corfield v. Coryell, 4 Wash. 371. 

These are the authorities cited to support the proposition ; 


and the learned Justice adds, that this necessarily includes the 
VOL. V. 33 
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power to keep such waters open and free from any obstruction 
to their navigation interposed by the States or otherwise, to 
remove such obstructions when they exist, and to provide by 
such sanctions as they, the Congress, may deem proper against 
the occurrence of the evil and for the punishment of offenders 
For these purposes, Congress, says the judge, possesses all the 
powers which existed in the States before the adoption of the 
national Constitution, and which have always been vested in 
the Parliament of England: and he further added, that com- 
merce among the States does not stop at a State line; that, 
coming from abroad, it penetrates wherever it can find naviga- 
ble waters reaching from without into the interior, and may 
follow them up as far as navigation is practicable. Wherever 
commerce among the States goes, the power of the nation goes 
with it, to protect and enforce its rights. Nothing more surely 
can be needed to show that the theory under discussion is 
erroneous and fallacious. 

2. Whatever support exists to the second theory mentioned 
is found in a single case, which has sometimes been strangely 
misunderstood at the bar. Willson v. Blackbird Creek Marsh 
Co., 2 Pet. 245. Proper attention to the facts of the case will 
show that the creek in question was one of those many creeks 
passing through a deep level marsh adjoining the river Dela- 
ware, up which the tide flows for some distance; that the 
property on the bank of the creek was of little or no value 
unless it was reclaimed by excluding the water from the marsh ; 
and that the health of the residents of the neighborhood re- 
quired that such improvement should be made. Measures 
calculated to effect those objects had been adopted; and the 
court held that the State legislature might lawfully authorize 
the necessary erections to accomplish those important objects. 

Judgment was rendered by the same court which gave the 
judgment in the case of Gibbons v. Ogden; and no one has 
ever been able to assign any reason to conclude that the con- 
stitutional views of the court had at that time undergone any 
change. Instead of overruling that great case, it will be seen 
that the Chief Justice who gave the opinion did not even 
allude to it; though, as a sound exposition of the Federal Con- 
stitution, it is not second in point of importance to any one 
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that great magistrate ever delivered., Evidently he had no 
occasion to refer to it or to any of its doctrines, as he properly 
described the creek over which the dam was erected as a low, 
sluggish water, of little or no importance, and treated the 
erection of the dam as one adapted to reclaim the adjacent 
marshes, and as essential to the preservation of the public 
health, and sustained the constitutionality of the law author- 
izing the erection, upon the ground that it was within the 
reserved police powers of the State. 

Congressional regulations, as embodied in the enrolment 
act and other acts of Congress, apply to all public navigable 
waters of the United States; but every navigator employed in 
the coasting trade knows that there are many small creeks, 
channels, and indentations along our Atlantic coast, especially 
in the marshes, which are never classed in the category of 
public navigable waters, though they are capable of being 
navigated by small vessels when the tide is full. Hundreds of 
such creeks, said Mr. Justice McLean, are similarly situated. 
In such cases, involving doubt whether the jurisdiction may 
not be exclusively exercised by the State, it is politic and 
proper in the judicial tribunals of the nation to follow the 
action of Congress. 

Over the navigable waters of a State Congress can exercise 
no commercial power, except as regards the intercourse with 
other States or foreign countries; and he adds, that doubtless 
there are many creeks made navigable by the flowing of the 
tide or by the back water from large rivers which the general 
phraseology of an act to regulate commerce may not embrace ; 
that in all such cases, and many others that may be found to 
exist, this court could not safely exercise a jurisdiction not 
expressly sanctioned by Congress. 

When the language of the court in that case is applied to 
the facts of the case, said Justice McLean, no such principle 
as that assumed in argument is sanctioned; that the construc- 
tion of the dam was not complained of as a regulation of com- 
merce, but as an obstruction to commerce; that the court held, 
that, inasmuch as Congress had not assumed to control State 
legislation over those small navigable creeks into which the 
tide flows, the judicial power could not do so; that the act of 
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the State was an internal and a police power to guard the 
health of its citizens, and that nothing more was found in the 
ease than a forbearance to exercise power over a doubtful 
object, which should ever characterize the judicial branch of 
the government. Passenger Cases, 7 How. 283. 

Mr. Hamilton, in the thirty-first number of the Federalist, 
says that there is an exclusive delegation or alienation of State 
sovereignty in three cases: first, where the exclusive power is 
in terms given to Congress; second, where an authority is 
granted to the Union, and the States are prohibited from exer- 
cising a like authority; third, where an authority is granted 
to the Union, to which a similar authority in the States would 
be absolutely and wholly contradictory and repugnant. 

Even suppose that the power to regulate commerce falls 
within the third designation, still it is believed that sufficient 
has already been remarked to show that the nature of the 
power is such that it shows that the power should be exclu- 
sively exercised by Congress. Cooley v. Board of Wardens, 
12 How. 299; State v. The Wheeling Bridge Company, 13 How. 
518; s. c. 18 id. 421. 

Both of the decisions in the Wheeling Bridge case are subse- 
quent in point of time to the case of Willson v. The Blackbird 
Creek Marsh Co., and so are the Commentaries of Judge Story 
upon the Constitution; and yet not an intimation is found in 
either that the doctrines of the great case referred to were 
ever modified or questioned. That such an intimation is not 
to be found anywhere is clearly demonstrated by a recent 
commentator, who has carefully reviewed every opinion given 
by this court upon that subject. Pomeroy, Const. (3d ed.), 
pp. 207-248. 

Waters lying wholly within a single State may be such as 
to be regarded as public navigable waters of the United States, 
because they are properly denominated as arms of the sea. 
Examples of the kind are numerous, of which it will be suffi- 
cient to mention the Hudson, from Albany to the sound; the 
Penobscot, from Bangor to the bay; the Kennebec, from the 
capital of the State to its mouth; and the Saco, from below 
the falls to the ocean; and many others, equally well known 
even to the pupils in the common schools. All such public 
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navigable waters, being arms of the sea, are within the acts 
of Congress passed to regulate commerce. The Propeller Com- 
merce, 1 Black, 574; The Belfast, 7 Wall. 624; Gilman v. Phila- 
delphia, 3 id. 718. 


BEECHER v. WETHERBY. 


1. It was an unalterable condition of the admission of Wisconsin into the Union, 
that, of the public lands in the State, section 16 in every township, which 
had not been sold or otherwise disposed of, should be granted to her for the 
use of schools. 

2. Whether the compact with the State constituted only a pledge of a grant in 
futuro, or operated to transfer to her the sections as soon as they could be 
identified by the public surveys, the lands embraced within them were set 
apart from the public domain, and could not be subsequently diverted from 
their appropriation to the State. If any further assurance of title was re- 
quired, the United States was bound to provide for the execution of proper 
instruments transferring to the State the naked fee, or to adopt such other 
legislation as would secure that result. 

8. The right of the Menomonee Indians to their lands in Wisconsin was only that 
of occupancy ; and, subject to that right, the State was entitled to every sec- 
tion 16 within the limits of those lands. 

4. The act of Congress approved Feb. 6, 1871 (16 Stat. 404), authorizing a sale of 
the townships set apart for the use of the Stockbridge and Munsee Indians, 
and originally forming a part of the lands of the Menomonees, does not apply 
to sections 16. 


Error to the Circuit Court of the United States for the 
Eastern District of Wisconsin. 

This was replevin by Beecher to recover from Wetherby, 
James, and Stille, saw-logs, cut and taken by them during the 
winter of 1872 and 1873, from section 16, township 28, range 14 
east,in Wisconsin. The plaintiff asserts title to the land under 
patents from the United States bearing date Oct. 10,1872; and 
the defendants, under patents from that State of Dec. 15, 1865, 
and Sept. 26, 1870. 

Under the eighth article of the treaty of Aug. 19, 1825, 
7 Stat. 272, the Menomonee lands were declared to be “ bounded 
on the north by the Chippewa country, on the East by Green 
Bay and Lake Michigan, extending as far south as Milwaukee 
River, and on the West they claim to Black River.” The 
lands in question are embraced in this tract. 
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A treaty concluded with the Menomonees Feb. 8, 1831, 
id. 342, confirming those boundaries, was ratified by the Senate, 
with a proviso that two townships on the east side of Winne- 
bago Lake should be ceded for the use of the Stockbridge and 
Munsee Indians. 

By a treaty concluded Oct. 18, 1848, and ratified Jan. 23, 1849, 
9 id. 952, the Menomonees agreed to cede to the United States 
all their lands in Wisconsin. The eighth article stipulated that 
they should be permitted to remain on the ceded lands for the 
period of two years, and until the President should notify them 
that the same were wanted. 

The act to enable the people of Wisconsin Territory to form 
a Constitution and State government, and for the admission of 
such State into the Union, approved Aug. 6, 1846, id. 56, pro- 
vides “ that section numbered 16 in every township of the pub- 
lic lands in said State, and, when such section has been sold 
or otherwise disposed of, other lands equivalent thereto, and as 
contiguous as may be, shall be granted to said State for the use 
of schools.” 

The convention called to form a constitution, on the first 
day of February, 1849, accepted the proposition contained in 
the organic act. Rev. Stat. Wis. 1849, p. 45. By an act 
entitled * An Act for the admission of the State of Wisconsin 
into the Union,” approved May 29, 1848, id. 233, such accept- 
ance was assented to by Congress. 

A joint resolution of the legislature of Wisconsin, approved 
Feb. 1, 1853, Gen. Laws of Wis. 1853, p. 110, gives the assent 
of that State “ to the Menomonee nation of Indians to remain 
on the tract of land set apart for them by the President of the 
United States, on the Wolf and Oconto Rivers, and upon which 
they now reside, the same being within the State of Wisconsin 
aforesaid, and described as follows, to wit: Commencing at the 
south-east corner of town 28 north, range 19, running thence 
west thirty miles, thence north eighteen miles, thence east 
thirty miles, thence south eighteen miles to the place of begin- 
ning.” 

On the 12th of May, 1854, 10 Stat. 1064, a treaty was made 
with the Menomonees, ** supplementary and amendatory ” to that 
ratified Jan. 23, 1849, wherein it is recited that, “ upon mani- 
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festation of great unwillingness on the part of said Indians to 
remove to the country west of the Mississippi River, &c., which 
had been assigned to them, and a desire to remain in the State 
of Wisconsin, the President consented to their locating tempo- 
rarily upon the Wolf and Oconto Rivers;” and, “to render 
practicable the stipulated payments therein recited, and to make 
exchange of the lands given west of the Mississippi for those 
desired by the tribe, and for the purpose of giving them the 
same for a permanent home, these articles are entered into.” 
By the second article of said treaty, the following-described 
tract lying on Wolf River in the State of Wisconsin was ceded 
to the Indians to be held as Indian lands are held: “Com- 
mencing at the south-east corner of town 28 N., R. 16 E., 
4th principal meridian, running west twenty-four miles, thence 
north eighteen miles, thence east twenty-four miles, thence south 
eighteen miles to the place of beginning, the same being town- 
ships 28, 29, and 80 of ranges 13, 14, 15, and 16, according to 
public survey.” 

Under an act of Congress approved Feb. 6, 1871, 16 Stat. 
404, entitled “An Act for the relief of the Stockbridge and 
Munsee tribe of Indians in the State of Wisconsin,” the two 
townships set apart for their use, including the section upon 
which the logs were cut, and forming a part of the Menomonee 
lands, were sold by the United States, and the plaintiff deraigns 
title under its patents. 

The exterior lines of the township in which the land in ques- 
tion is situate were run in October, 1852, and the section lines 
in May and June, 1854. 

There was a judgment for the defendants. The plaintiff then 
brought the case here. 

Mr. Charles W. Felker for the plaintiff in error. 

The act was in the nature of an executory agreement, and 
by its terms no title to sections numbered 16 could vest in the 
State until they were surveyed and designated on the plats filed 
in the surveyor-general’s office. The sectional or subdividing 
lines of the township in question were not run prior to the 
treaty of May 12, 1854. The proviso to the act implies a re- 
served power in the government to sell or dispose of sections 16 
while they remained a part of the public domain, and that 
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treaty did not reserve any: section, but appropriated the en- 
tire tract as a reservation, and vested the title thereto in the 
Indians. Meade v. United States, 2 Ct. of Cl. 224; United 
States v. Brooks, 10 How. 442. The State took title to none 
but public land. Land like that in question, continuously and 
rightfully in the occupation of an Indian tribe under authority 
of: the government, is not * public” within the meaning of the 
grant. Mr. Justice Davis, in Newhall v. Sanger, 92 U.S. 761, 
justly remarked, that the words ‘ public lands” “ are habitually 
used in our legislation to describe such as are subject to sale 
or other disposal under general laws.” The treaty ratified 
Jan. 23, 1849, allowed the Indians to remain upon the lands 
for two years, and until the President should give notice that 
they were wanted. His subsequent act setting them apart as 
a reservation was a specific appropriation of them. Not having 
then been surveyed, no right of the State to sections 16 within 
the reservation vested, and they have never since become 
“public lands.” Wilcox v. Jackson, 13 Pet. 498; Cooper v. 
Roberts, 18 How. 173; Leavenworth, ge. Railroad Co. v. 
United States, 92 U. S. 738; Spaulding et al. v. Martin, 
11 Wis. 262. 

The cession to the United States of two townships in the 
reservation does not affect the principle contended for: they 
were in fact ceded for a reservation for the Stockbridge and 
Munsee Indians, and did not become a part of the public lands. 
Neither is it material that they were, by the act of Feb. 6, 1871, 
directed to be sold for the benefit of those Indians. The rela- 
tion of the United States to the property is the same. 16 Stat. 
404; Leavenworth, §c. Railroad Co. v. United States, supra. 

Cooper v. Roberts, 18 How. 173, is not in conflict with these 
views. There the lands had not been legally appropriated by 
the government before the title of the State vested. 

The position that the title did not vest in the State until 
the lands were surveyed and the townships subdivided is not 
affected by the fact that the subdivision was made in June, 
1854, before the treaty of May 12 was ratified by the Senate 
Aug. 2 of that year. The rights of no innocent third parties 
intervening, the treaty took effect by relation from the day of 
its date. United States v. Arredondo, 6 Pet. 691. 
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It cannot be claimed that the defendants are innocent pur- 
chasers. The patents under which they claim were issued, the 
one over eleven, and the other over sixteen years, after that 
treaty was made, and they bought with knowledge of it. 

If it should be held, however, that the survey was made 
before that treaty was concluded, the eighth article of the 
treaty of Oct. 18, 1848, and the acts of the President subse- 
quent thereto, were a legal impediment to the vesting of any 
title in the State. 

But if the State ever had any interest, contingent or other- 
wise, in section 16 in each township of this Indian reservation, 
such interest was waived by the resolution of the legislature 
of Feb. 1, 1853. An estoppel is available against the State. 
Bigelow, Estoppel, 276, 277, and cases cited. 

Mr. W. P. Lynde and Mr. Charles Barber, contra. 

The act of Congress of Aug. 6, 1846, did not constitute a 
present grant, but was in the nature of an executory agreement. 
Rutherford v. Greene’s Heirs, 2 Wheat. 196; Cooper v. Roberts, 
18 How. 173; Schulenberg v. Harriman, 21 Wall. 44; Leaven- 
worth, gc. Railroad Co. v. United States, 92 U. 8. 733; Sher- 
man v. Buick, 93 id. 209; Heydenfeldt v. Daney Gold and 
Silver Mining Co., id. 684; 8 Opin. Atty.-Gen. 260; Houghton 
v. Higgins, 25 Cal. 255. 

At the time of the survey in October, 1852, and the sub- 
division in May and June, 1854, no legal impediment existed 
to the complete investiture of the title of the State. Heyden- 
feldt v. Daney Gold and Silver Mining Co., supra. 

The fee to the land was in the United States, subject, in 
respect to a part, to the right of occupancy by the Menomonees 
when Congress passed the enabling act of 1846. It was the 
obvious intention that the grant should be executed from time 
to time, as that right was extinguished and the surveys desig- 
nated the sections. 

From the origin of the government it had been settled that 
the United States might make a valid grant of lands to which 
the Indian right had not been extinguished, and that such a 
grant passed the title subject to that right. Fletcher v. Peck, 
6 Cranch, 87; Clark v. Smith, 13 Pet. 195; The Cherokee 
Nation v. Georgia, 5 Pet. 1; Johnson v. McIntosh, 8 Wheat. 
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548; 8 Opin. Atty.-Gen. 262; Veeder et al. v. Guppy, 3 Wis. 
502. 

The argument of the plaintiff, that the joint resolution of 
1853 operated as a grant of the sixteenth section, is based 
upon the assumed fact that the title was then in the State. 
Even if this‘ were correct, the joint resolution is for the follow- 
ing, among other, reasons unconstitutional and void: First, be- 
cause in Wisconsin such a resolution is simply an expression 
of opinion binding on no one, and without the force of law. 
Const. of Wis., art. 4, sect. 1; Cooley, Const. Lim. 130, 131. 
Second, because it does not contain the enacting clause required 
by the Constitution of the State, and is not a bill. Const. of 
Wis., art. 4, sect. 17; Rev. Stat. Wis. 1858, p. 30. 


MR. JUSTICE FIELD delivered the opinion of the court. 

This was an action of replevin brought by the plaintiff to re- 
cover two million feet of pine saw-logs of the estimated value 
of $25,000, alleged to be his property, and to have been wrong- 
fully detained from him by the defendants. The complaint 
was in the usual form in such cases, and the answer consisted 
of a general denial of its averments. The logs were cut by the 
defendants from the tract of land in Wisconsin which consti- 
tutes section sixteen (16), in township twenty-eight (28), range 
fourteen (14), in the county of Shawano, in that State. The 
plaintiff claimed to be the owner of the logs by virtue of sun- 
dry patents of the land from which they were cut, issued to 
him by the United States in October, 1872. The defendants 
asserted property in the logs under patents of the land issued 
to them by the State of Wisconsin in 1870. The question for 
determination, therefore, is, which of these two classes of pat- 
ents, those of the United States or those of the State, trans- 
ferred the title. The logs were cut in the winter of 1872 and 
1873; they were, therefore, standing timber on the land when 
all the patents were issued, and as such constituted a portion 
of the realty. Although when severed from the soil the tim- 
ber became personalty, the title to it remained unaffected. 
The owner of the land could equally, as before, claim its 
possession, and pursue it wherever it was carried. 

The State asserted title to the land under the compact upon 
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which she was admitted into the Union. The act of Congress 
of Aug. 6, 1846, authorizing the people of the Territory of 
Wisconsin to organize a State government, contained various 
propositions respecting grants of land to the new State, to be 
submitted for acceptance or rejection to the convention which 
was to assemble for the purpose of framing its constitution. 
Some of the proposed grants were to be for the use of schools, 
some for the establishment and support of a university, 
some for the erection of public buildings, and some were to be 
of lands containing salt springs. They were promised on con- 
dition that the convention should provide by a clause in the 
Constitution, or by an ordinance irrevocable without the con- 
sent of the United States, that the State would never interfere 
with the primary disposal of the soil within it by the United 
States, nor with any regulations Congress might find necessary 
for securing the title in such soil to bona fide purchasers ; that 
no tax should be imposed on lands the property of the United 
States ; and that in no case should non-resident proprietors be 
taxed higher than residents. And the act provided that if 
the propositions were accepted by the convention, and ratified 
by an article in the Constitution, they should be obligatory on 
the United States. The first of these propositions was “ that 
section numbered sixteen (16) in every township of the public 
lands in said State, and where such section has been sold or 
otherwise disposed of, other lands equivalent thereto, and, as 
contiguous as may be, shall be granted to said State for the use 
of schools.” 

The convention which subsequently assembled accepted the 
propositions, and ratified them by an article in the Constitution, 
embodying therein the provisions required by the act of Con- 
gress as a condition of the grants. With that Constitution the 
State was admitted into the Union in May, 1848. 9 Stat. 233. 
It was, therefore, an unalterable condition of the admission, 
obligatory upon the United States, that section sixteen (16) in 
every township of the public lands in the State, which had not 
been sold or otherwise disposed of, should be granted to the 
State for the use of schools. It matters not whether the words 
of the compact be considered as merely promissory on the part 
of the United States, and constituting only a pledge of a grant 
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in future, or as operating to transfer the title to the State 
upon her acceptance of the propositions as soon as the sections 
could be afterwards identified by the public surveys. In 
either case, the lands which might be embraced within those 
sections were appropriated to the State. They were with- 
drawn from any other disposition, and set apart from the pub- 
lic domain, so that no subsequent law authorizing a sale of it 
could be construed to embrace them, although they were not 
specially excepted. All that afterwards remained for the 
United States to do with respect to them, and all that could be 
legally done under the compact, was to identify the sections 
by appropriate surveys; or, if any further assurance of title was 
required, to provide for the execution of proper instruments to 
transfer the naked fee, or to adopt such further legislation as 
would accomplish that result. They could not be diverted 
from their appropriation to the State. 

In Cooper v. Roberts, 18 How. 173, this court gave construc- 
tion to a similar clause in the compact upon which the State of 
Michigan was admitted into the Union, and held, after full con- 
sideration, that by it the State acquired such an interest in every 
section 16 that her title became perfect so soon as the section 
in any township was designated by the survey. ‘ We agree,” 
said the court, ‘* that, until the survey of the township and the 
designation of the specific section, the right of the State rests 
in compact, — binding, it is true, the public faith, and depend- 
ent for execution upon the political authorities. Courts of 
justice have no authority to mark out and define the land 
which shall be subject to the grant. But, when the political 
authorities have performed this duty, the compact has an object 
upon which it can attach, and, if there is no legal impediment, 
the title of the State becomes a legal title. The jus ad rem, by 
the performance of that executive act, becomes a jus in re, judi- 
cial in its nature, and under the cognizance and protection of 
the judicial authorities, as well as the others.” In this case, the 
township embracing the land in question was surveyed in Oc- 
tober, 1852, and was subdivided into sections in May and June, 
1854. With this identification of the section the title of the 
State, upon the authority cited, became complete, unless there 
had been a sale or other disposition of the property by the 
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United States previous to the compact with the State. No 
subsequent sale or other disposition, as already stated, could 
defeat the appropriation. The plaintiff contends that there 
had been a prior reservation of the land to the use of the 
Menomonee tribe of Indians. 

It is true that, for many years before Wisconsin became a 
State, that tribe occupied various portions of her territory, and 
roamed over nearly the whole of it. In 1825, the United 
States undertook to settle by treaty the boundaries of lands 
claimed by different tribes of Indians, as between themselves, 
and agreed to recognize the boundaries thus established, the 
tribes acknowledging the general controlling power of the 
United States, and disclaiming all dependence upon and con- 
nection with any other power. The land thus recognized as 
belonging to the Menomonee tribe embraced the section in 
controversy in this case. Subsequently, in 1831, the same 
boundaries were again recognized. But the right which the 
Indians held was only that of occupancy. The fee was in the 
United States, subject to that right, and could be transferred 
by them whenever they chose. The grantee, it is true, would 
take only the naked fee, and could not disturb the occupancy 
of the Indians: that occupancy could only be interfered with 
or determined by the United States. It is to be presumed 
that in this matter the United States would be governed by 
such considerations of justice as would control a Christian peo- 
ple in their treatment of an ignorant and dependent race. Be 
that as it may, the propriety or justice of their action towards 
the Indians with respect to their lands is a question of govern- 
mental policy, and is not a matter open to discussion in a con- 
troversy between third parties, neither of -whom derives title 
from the Indians. The right of the United States to dispose 
of the fee of lands occupied by them has always been recognized 
by this court from the foundation of the government. It was 
so ruled in Johnson v. McIntosh, 8 Wheat. 548, in 1823; and 
in United States v. Cook, 19 Wall. 591, in 1873. Other cases 
between those periods have affirmed the same doctrine. Clark 
v. Smith, 13 Pet. 195. See also Jackson v. Hudson, 38 Johns. 
(N. Y.) 875; Veeder et al. v. Guppy, 8 Wis. 502; and 8 Opin. 
Atty-Gen., pp. 262-264. In United States v. Cook, the United 
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States maintained replevin for timber cut and sold by Ind- 
ians on land reserved to them, the court observing that the 
fee was in the United States, and only a right of occupancy 
in the Indians; that this was the title by which other Indians 
held their land, and that the authority of Johnson v. McIntosh 
on this point had never been doubted. But, added the court, 
“the right of the Indians to their occupancy is as sacred as 
that of the United States to the fee, but it is only a right of 
occupancy. ‘The possession, when abandoned by the Indians, 
attaches itself to the fee without further grant.” 

In the construction of grants supposed to embrace lands in the 
occupation of Indians, questions have arisen whether Congress 
intended to transfer the fee, or otherwise; but the power of 
the United States to make such transfer has in no instance 
been denied. In the present case, there can hardly be a doubt 
that Congress intended to vest in the State the fee to section 16 
in every township, subject, it is true, as in all other cases of 
grants of public lands, to the existing occupancy of the Indians 
so long as that occupancy should continue. The greater part 
of the State was, at the date of the compact, occupied by 
different tribes, and the grant of sections in other portions 
would have been comparatively of little value. Congress un- 
doubtedly expected that at no distant day the State would be 
settled by white people, and the semi-barbarous condition of 
the Indian tribes would give place to the higher civilization of 
our race; and it contemplated by its benefactions to carry out 
in that State, as in other States, “its ancient and honored 
policy ” of devoting the central section in every township for 
the education of the people. Accordingly, soon after the ad- 
mission of the Staée into the Union, means were taken for the 
extinguishment of the Indian title. In less than eight months 
afterwards the principal tribe, the Menomonees, by treaty, 
ceded to the United States all their lands in Wisconsin, though 
permitted to remain on them for the period of two years, and 
until the President should give notice that they were wanted. 
9 Stat. 952. 

It is true that subsequently, the Indians being unwilling to 
leave the State, the President permitted their temporary occu- 
pation of lands upon Wolf and Oconto Rivers, and in 1853 the 
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State gave its assent to the occupation; and in May, 1854, the 
United States, by treaty, ceded to them certain lands for a per- 
manent home, the treaty taking effect upon its ratification in 
August of that year; and afterwards a portion of these lands 
was, by another treaty, ceded to the Stockbridge and Munsee 
tribes. But when the logs in suit were cut, those tribes had 
removed from the land in controversy, and other sections had 
been set apart for their occupation. 

The act of Congress of Feb. 6, 1871, authorizing a sale of 
the townships occupied by the Stockbridge and Munsee tribes, 
must, therefore, be held to apply only to those portions which 
were outside of sections 16. It will not be supposed that 
Congress intended to authorize a sale of land which it had 
previously disposed of. The appropriation of the sections to 
the State, as already stated, set them apart from the mass 
of public property which could be subjected to sale by its 
direction. 

It follows that the plaintiff acquired no title by his patents 
to the land in question, and, of course, no property in the tim- 


ber cut from it. Judgment affirmed. 





UNITED STATES v. THE “GRACE LOTHROP.” 


The agreement, in writing or in print, which, with certain exceptions, the master 
of a vessel, bound from a port in the United States to any foreign port, is 
required, before proceeding on his voyage, to make with every seaman whom 
he carries to sea as one of his crew, need not be signed in the presence of 


a shipping commissioner, when such voyage is to a port in the West India 
Islands. 


APPEAL from the Circuit Court of the United States for the 
District of Massachusetts. 

This is an information against the brig “ Grace Lothrop ” 
for a violation of the act of June 7, 1872, 17 Stat. (262), as 
amended by the act of Jan. 15, 1873, id. 410. 

The grounds of the information are, that on the 18th of 
December, ‘1873, at Boston, one Atwood, while master of that 
vessel, did knowingly receive and accept, to be entered on 
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board, five seamen who had been theretofore engaged for a 
voyage from Boston to a port in the West Indies, by agree- 
ments in writing that had not been signed in the presence of 
a shipping commissioner, &c. 

The answer of Atwood, the claimant, admits the facts as 
alleged, but denies that engagements for voyages to the West 
Indies are within the statutes referred to. 

The court having dismissed the information, the United 
States appealed here. 


The Solicitor-General for the appellant. 
Mr. Seth J. Thomas, contra. 


Mr. Justice CLIFFoRD delivered the opinion of the court. 

Persons other than a shipping commissioner are in certain 
cases forbidden to perform or attempt to perform the duties 
usually required of such an officer, as prescribed by the acts 
of Congress. 

Atwood, the respondent, as the information charges, was the 
master of the brig “Grace Lothrop;” that he, on the 18th of 
December, 1873, as such master, did knowingly receive and 
accept to be shipped on board of the brig five seamen engaged 
and supplied for the purpose contrary to the act authorizing 
the appointment of shipping commissioners to superintend the 
shipping and discharge of seamen, and that the seamen were 
so engaged and accepted by an agreement in writing not signed 
by them in the presence of a shipping commissioner. 

Due monition was issued and served by seizing the vessel, 
and the master appeared and filed an answer. Among other 
things, he admitted that the brig when arrested was bound on 
a voyage to a port in the West Indies, that he shipped the 
five seamen for that voyage, and that the shipping agreement 
was not signed by the seamen in the presence of such a com- 
missioner ; but he denies that he has incurred any penalty by 
shipping the seamen named in the libel without the presence 
of such an officer. Hearing was had in the Cireuit Court 
where the libel was filed, and the decree of the Circuit Court 
was in favor of the respondent, dismissing the libel, and from 
that decree the United States appealed to this court. 

Errors assigned are as follows: 1. That the court erred in 
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holding that the act of Congress providing for the appointment 
of such commissioners does not require that the agreement to 
be signed by seamen in voyages between the ports of the 
United States and the West Indies shall be signed in the 
presence of a shipping commissioner. 2. That the court erred 
in holding that the information is defective in not negativing 
the suggestion that the master of the brig himself acted as 
shipping commissioner. 38. That the court erred in dismissing 
the information. 

Before proceeding to examine the errors assigned, it should 
be observed that the appellants contend that the wrongful act. 
charged, if punishable at all, is punishable under the Revised 
Statutes, which, as they insist, went into operation eighteen 
days before the alleged wrongful act was perpetrated. Rev. 
Stat., sect. 5601. 

Masters of every vessel bound from a port in the United 
States to any foreign port, other than such as are therein ex- 
cepted, are required by those statutes, before they proceed on 
such a voyage, to make an agreement in writing or in print 
with every seaman whom they carry to sea as one of the crew, 
in the manner the act prescribes, which shall be as near as 
practicable in the form therein directed, to be dated at the 
time of the first signature, and to be signed by the master 
before any seaman signs the instrument. 

Vessels excepted from those requirements are all such as 
are engaged in trade between the United States and the British 
North American possessions or the West India Islands or the 
Republic of Mexico; nor do those requirements apply to mas- 
ters of vessels where the seamen are by custom or agreement 
entitled to participate in the profits or result of a cruise or 
voyage, nor to masters of coastwise or of lake-going vessels 
that touch at foreign ports, but they do apply without qualifi- 
cation to vessels of seventy-five tons burden or upward bound 
from a port on the Atlantic to a port on the Pacific, or vice 
versa; the vessels bound on such voyages being subject in that 
regard to the same rules as those bound on a voyage from a 
domestic port to a foreign port. Rev. Stat., sect. 4511. 

Detailed specification of the stipulations and regulations 


which such an agreement shall contain are also set forth in the 
VOL. Vv. 84 
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same section : and the succeeding section provides to the effect 
that every such agreement, except where it is otherwise pro- 

vided, shall be signed by each seaman in the presence of a 
shipping commissioner ; that when the crew is first engaged 
the agreement shall be signed in duplicate, and that one part 
shall be retained by the commissioner, and that the other part 
shall contain a special place or form for the description and 
signatures of persons engaged subsequently to the departure 
of the ship, and that it shall be delivered to the master; and 
that every such agreement so made shall be acknowledged, and 
certified under the hand and seal of the commissioner, and that 
the certificate shall be appended to the agreement in the form 
therein prescribed. 

Argument to show that vessels engaged in trade between 
the United States and the West India Islands are not subject 
to the regulations enacted with respect to vessels employed in 
foreign commerce not falling within the exceptions contained 
in the section, is quite unnecessary, as it is as clear as language 
can make it that vessels engaged in trade between the United 
States and the British North American possessions and the 
West India Islands and the Republic of Mexico are excepted 
from the operation of the clause made applicable to vessels 
bound from a port of the United States to any foreign port, 
by the words “ other than ;” which clearly and to a demon- 
stration exclude the voyages subsequently described from the 
category of those previously mentioned in the preceding part 
of the section. 

Concede that the Revised Statutes do support that theory, 
still it may be suggested that, inasmuch as the case was ad- 
judged in the court below as if it was controlled by the pre- 
vious acts of Congress, it ought to be determined here in view 
of the same statutory provisions. Suppose that it is so, still 
it is certain that it will not benefit the libellants, as it is obvi- 
ous that the antecedent legislation of Congress, when properly 
understood, must lead to the same conclusion. 

Power to appoint shipping commissioners was conferred by 
the act of the 7th of June, 1872; and the act provides that the 
general business of such a commissioner shall be as follows: 
1. To afford facilities for engaging seamen, by keeping a reg- 
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ister of their names and characters. 2. To superintend their 
engagement and discharge in the manner prescribed. 38. To 
provide means for securing the presence of the men so engaged 
on board at the proper times. 4. To facilitate the making 
apprenticeships to the sea service, and to perform such other 
duties relating to merchant seamen and ships as the powers 
conferred by the act require. 17 Stat. 262. 

Where no such appointment has been made, the whole or 
any part of such business may be conducted by the collector 
or deputy-collector of such place or port. 

Appended to that section is a proviso that nothing in the 
act shall be so construed as to prevent the owner or consignee 
or master of any vessel, except such as are described in sect. 
12 of the act, from performing himself, so far as the ship 
is concerned, the duties of shipping commissioner under the 
act. Id. 263. 

Sect. 12 of the same act provides that the master of every 
ship bound from a port in the United States to any for- 
eign port, or of any ship of the burden of seventy-five tons or 
upward bound from a port on the Atlantic to a port on the 
Pacific, or vice versa, shall, before he proceeds on such voyage, 
make an agreement in writing or in print with every seaman 
whom he carries to sea as one of the crew, in the manner par- 
ticularly set forth in the act, which shall be dated at the time 
of the first signature thereof, and shall be signed by the master 
before any seaman signs the same. 

Agreements of the kind, subject to certain exceptions not 
necessary to be noticed, must be signed by each seaman in the 
presence of a shipping commissioner; and, when the crew is 
first engaged, the agreement must be signed in duplicate, one 
part being retained by the commissioner, and the other part to 
contain a place or form for the description and signature of 
persons engaged subsequently to the departure of the ship. 

Annexed to sect. 12 is a proviso equivalent to what is en- 
acted in the Revised Statutes, that the section shall not 
apply to masters of vessels when the seamen are, by custom or 
agreement, entitled to participate in the profits or results of a 
cruise or voyage, nor to masters of coastwise vessels or of lake- 
going vessels that touch at foreign ports. 
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Congress, on the 15th of January, 1873, added another 
proviso to sect. 12 of the original act, to the effect that 
the section shall not apply to masters of vessels when engaged 
in trade between the United States and the British North 
American possessions or the West India Islands or the Republic 
of Mexico. Id. 410. 

Explicit as that provision is, it may well be contended that 
it applies only to the twelfth section of the original act; but 
Congress, in the month of June, 1874, passed another amenda- 
tory act, by which-it is provided that none of the provisions 
of the original act shall apply to sail or steam vessels engaged 
in the coastwise trade, except the coastwise trade between the 
Atlantic and Pacific coasts, or in the lake-going trade touching 
at foreign ports or otherwise, or in the trade between the 
United States and the British North American possessions, or 
in any case where the seamen are by custom or agreement 
entitled to participate in the profits or result of a cruise or 
voyage. 18 id. 64. 

Though the act last referred to is subsequent in date to the 
supposed wrongful acts of the respondent, as alleged in the 
libel, yet the language of the act is in terms an explicit decla- 
ration that Congress never intended that the original act should 
apply to vessels engaged in any part of the coasting trade, 
except that between the Atlantic and Pacific coasts. Nor is 
it necessary to refer to that act to support the decree below 
in this case, as the prior act expressly provides that sect. 12 
of the original act shall not apply to masters of vessels when 
engaged in trade between the United States and the British 
North American possessions or the West India Islands or the 
Republic of Mexico, which affords a demonstration that the 
decree below, whether tested by the provisions of the Revised 
Statutes or by the previous legislation of Congress, is correct. 

Masters of vessels bound from the port of a State to a port 
in any other than an adjoining State were required by an early 
act of Congress, before the vessel proceeded on her voyage, to 
make an agreement in writing or print with every seaman of 
the crew, declaring the voyage and the term of time for which 
such seaman was shipped. 1 id. 131. Attempt is now made 
to support the theory of the libel, by invoking the provisions 
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of that act, and blending the same with the provisions of the 
act creating the shipping commissioners; but the attempt can- 
not be successful in the case before the court, as the amend- 
ment to the last-mentioned act provides that the twelfth section 
of the prior act shall not apply to the masters of vessels when 
engaged in trade between the United States and the West 
India Islands. 

Beyond all doubt, that amendment and the twelfth section 
of the original act must be read together in disposing of the 
present case, as the amended act was passed before the sup- 
posed wrongful act of the respondent was committed. When 
those two provisions are read together, it is an easy matter to 
specify the cases in which shipping commissioners must act, or 
in which the agreement of the seaman is required to be signed 
in the presence of such a commissioner. They are as follows: 
1. Where the ship is bound from a port in the United States 
to a foreign port, not including the ports of the British prov- 
inces or the ports of the West India Islands or the Republic 
of Mexico, or lake-going vessels touching at foreign ports. 
2. Ships of seventy-five tons burden or upward bound from a 
port on the Atlantic to a port on the Pacific, or vice versa. 

Provision was made by the second proviso in sect. 12 of 
the original act that that section should not apply to masters 
of vessels where the seamen are by custom or agreement en- 
titled to participate in the profits or result of a cruise or 
voyage, nor to masters of coastwise voyages or masters of lake- 
going vessels which, as before explained, touch at foreign ports. 
Three other exceptions to the operation of the twelfth section 
of the original act were added to the preceding list by the 
amendatory act, which provides that the twelfth section of the 
act shall not apply to masters of vessels when engaged in trade 
between the United States and the British North American 
possessions or the West India Islands or the Republic of 
Mexico. 

Duties are assigned to shipping commissioners which all 
other persons are forbidden to perform, under the penalty 
therein prescribed ; but the same section provides that nothing 
in the act shall be so construed as to prevent the owner or con- 
signee or master of any ship, except such as are described in 
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sect. 12 of the act, from performing himself, so far as the 
ship is concerned, the duties of shipping commissioner under 
the act. 

Tested by these considerations, it follows that the provision 
requiring the agreements of seamen to be signed in the pres- 
ence of a shipping commissioner refers only to the agreements 
described in sect. 12 of the original act; nor does it include 
those which are excepted from the operation of sect. 12 by the 
second proviso to the same section, nor either of the three 
cases excepted out of the operation of the same section by the 
amendatory act subsequently adopted. 

Penalties are imposed for shipping seamen contrary to the 
regulations which the original act prescribes; but it is clear 
that the clause imposing the penalty does not refer to sea- 
men who have agreed to make a voyage other than one of 
the two classes within the operation of sect. 12, as modified by 
the amendatory act subsequently adopted. 17 id. 410. 

Where the voyage to be made does not fall within the opera- 
tion of sect. 12 as amended by the subsequent act, the owner 
or consignee or master of the ship may himself perform, so far 
as the ship is concerned, the duties of shipping commissioner 
which the act prescribes, as the same is expressly authorized 
by the proviso to the eighth section of the act. 

Shipping articles, called agreements in the original act under 
consideration, are to be made in writing or in print with every 
seaman shipped for the voyage before the ship proceeds from 
the port of shipment; and if the voyage is a foreign one in the 
sense already explained, or one from a port of the Atlantic to 
a port of the Pacific, or from a port of the Pacific to a port of 
the Atlantic, in a vessel of the burden of seventy-five tons or 
upward, the agreement must be signed in presence of a ship- 
ping commissioner, unless it appears that the shipment was 
made in a port or place in which no shipping commissioner 
has been appointed, in which event the whole or any part of 
the business of such a commissioner may be conducted by the 
collector of the customs or his deputy at the port or place of 
shipment. 

Such agreements with each and every seaman must be made 
before the ship or vessel proceeds for the port of destination 
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in all the other voyages mentioned in the act which are not 
excepted out of the operation of the twelfth section. Conclu- 
sive support to that proposition is found in the first clause of 
the fourteenth section of the original act, which provides that 
if any person shall be carried to sea as one‘of the crew on 
board of any ship making a voyage hereinbefore specified, 
without entering into an agreement with the master of said 
ship in the form and manner and at the place and times hereby 
in such cases required, the ship shall be held liable, and shall 
incur the penalty therein provided. Where it is not required 
that such agreements shall be signed in the presence of a ship- 
ping commissioner, or that the business of such a commissioner 
shall be conducted by the collector of the customs or his deputy, 
the owner or consignee or master of the ship, so far as the 
ship is concerned, may himself perform the duties of shipping 
commissioner under the act, by virtue of the provisos contained 
in the eighth and twelfth sections of the original act. 

Ships may be liable to the penalty prescribed by the four- 
teenth section of the act in case a seaman is carried to sea as 
one of the crew on board, though making a voyage excepted 
out of the operation of sect. 12, if it appears that the ship pro- 
ceeded on such voyage before the master made the required 
agreement with the seamen in writing or in print, provided 
the charge in the information covers such a delinquency; but 
the sole charge in the libel in this case is, that the agreement 
was not signed by the seamen in the presence of a shipping 
commissioner. It contains no allegation that the agreement 
was not in due form, nor that it was not signed in presence of 
the owner or consignee, or of the master of the ship. 

Enough has already been remarked to show that the voyage 
was one excepted out of the operation of the twelfth section of 
the act, and that it was one where the owner or consignee, or 
the master of the ship himself, might lawfully perform the 
duties of shipping commissioner. Nothing being alleged to 
the contrary, it must be presumed that the required agreement 
was made in due form, and that it was properly signed by the 
seamen in the presence of some one of the three persons 
authorized by the act to perform that duty, before the ship 
proceeded on the described voyage. 
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Examined in the light of these suggestions, it is clear that 
the decree dismissing the libel is correct. Different conclu- 
sions, we are aware, have been reached by other judges; but it 
must suffice to say, that we are not able to concur in the rea- 


sons given in support of those decisions. 
Decree affirmed. 


Unitep STATES v. SMITH. 


The act of Congress approved June 7, 1872 (17 Stat. 262), does not apply to the 
shipping of seamen upon vessels engaged only in and for voyages coastwise 
between Atlantic ports of the United States. 


CERTIFICATE of division in opinion between the judges of 
the Circuit Court of the United States for the District of 
Massachusetts. 

This is an information under the act of June 7, 1872, 17 Stat. 
262, against the defendant Smith, for that he, not being a 
shipping commissioner, did ship and engage one John Riley 
as a seaman, to go on board a certain American vessel called 
the “ Proteus,” and make a voyage from Boston, in Massa- 
chusetts, to Philadelphia, in Pennsylvania, said Smith not 
then and there being the owner, consignee, or master of said 
vessel. 

The defendant demurred; and the judges were opposed in 
opinion on the following question: Whether said act applies to 
the shipping of seamen upon vessels engaged only in and for 
voyages coastwise between Atlantic ports of the United States, 
as was the vessel described in the information. 


The Solicitor-General for the United States. 
No opposing counsel. 


Mr. JUSTICE CLIFFORD delivered the opinion of the court. 

Shipping commissioners are vested with certain powers and 
are charged with the performance of certain duties in engaging 
seamen for the merchant service; and the act of Congress pro- 
viding for their appointment forbids other persons, in certain 
‘cases, from performing the duties with which such commission- 
ers are charged by the provisions of that act. 
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Penalties are enacted for the violation of such prohibitions ; 
and the information in this case charges that the defendant, on 
the 5th of September, 1872, not being a shipping commissioner, 
at Boston, in the district of Massachusetts, did then and there 
ship and engage one John Riley as a seaman, to go on board a 
certain vessel, and make a voyage from Boston to Philadelphia, 
the defendant not being then and there the owner, consignee, 
or master of the vessel, contrary to the statute in such case 
made and provided. 

Service was made; and the defendant appeared and demurred 
to the information, and assigned for cause that the libel. does 
not set forth any acts to impeach him touching or concern- 
ing the matters whereof he is accused. Joinder in due form 
was filed by the district attorney, and the parties were duly 
heard. 

By the record it appears that the question, whether the act 
providing for the appointment of shipping commissioners ap- 
plies to the shipping of seamen upon vessels engaged only in 
and for voyages coastwise between the Atlantic ports, was 
raised and argued by counsel, and that the judges being op- 
posed in opinion, the question in difference, together with the 
pleadings in the case, was certified to this court pursuant to 
the act of Congress. 

Discussion of the question whether a vessel engaged in a 
coastwise voyage from one Atlantic port to another on our 
coast falls within the operation of the body of sect. 12 of the 
act providing for the appointment of shipping commissioners 
is wholly unnecessary, as the court has just affirmed the nega- 
tive of that proposition, and now refers to the reasons given in 
the prior case in support of the decree in that case. Such 
voyages are not mentioned in the body of the twelfth section ; 
and they are expressly excluded from the operation of that 
part of the section by the second proviso annexed to the same, 
which provides in effect that the same shall not apply to coast- 
wise voyages nor to voyages of lake-going vessels that touch at 
foreign ports. 17 Stat. 262. 

Seamen, however, for such a voyage must be regularly shipped ; 
and the master, before he proceeds on the voyage, must make 
with each seaman whom he carries to sea as one of the crew 
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an agreement in writing or in primt, in the manner and form 
required by that act. Voyages of the kind not being within 
the operation of the body of sect. 12, the agreement is not 
required to be signed in the presence of such a commissioner. 
Instead of that, the owner or consignee or the master of the 
ship, so far as the ship is concerned, may himself in such a case . 
perform the duties of such a commissioner; but third persons 
possess no such authority in any case. 

Suppose that is so, still it is not charged in the information, 
nor does it appear in any other way, that the defendant at- 
tempted to perform any such duty. It is said that he engaged 
the seamen ; but it is not alleged that he attempted to perform 
any act which a commissioner is required to perform in cases 
falling within the operation of the body of sect. 12 of the act 
prescribing the duties of such a commissioner, nor that he at- 
tempted to perform any duty which the proviso to the eighth 
section allows to be performed in such a case by the owner or 
consignee or by the master of the ship, where the voyage is one 
excepted out of the operation of the body of sect. 12 in the 
same act. All that is charged against the defendant is that he 
engaged the seamen, which is an act that any one may lawfully 
perform, provided the seaman is subsequently lawfully shipped 
in the manner and form required in the act providing for the 
appointment of shipping commissioners. Nothing being alleged 
to the contrary, it must be presumed that the required agree- 
ment was duly executed if the seamen went to sea at all, which 
is not alleged in the libel of information. 

Tested by these considerations, it is clear that no legal offence 
is properly charged against the defendant, from which it follows 
that it must be certifi to the court below that the act in ques- 
tion does not apply to coastwise voyages from one port to an- 
other on our Atlantic coast. 
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CLARK v. UNITED STATES. 


1. The act of Congress approved June 2, 1862 (12 Stat. 411), which makes it the 
duty of the Secretary of War, the Secretary of the Navy, and the Secretary 
of the Interior to require every contract made by them severally on be- 
half of the government, or by officers under them appointed to make such 
contracts, to be reduced to writing, and signed by the contracting parties, 
is mandatory, and in effect prohibits and renders unlawful any other mode 
of making the contract. 

2. Where, however, a parol contract has been wholly or partly executed on one 
side, the party performing will be entitled to recover the fair value of his 
property or services as upon an implied contract for a quantum meruit. 

8. In the present case, the contract for the use of the claimant’s vessel, and for 
the payment of her value if she should be lost, in the service of the gov- 
ernment, was not reduced to writing. When in that service she was manned 
by a captain and crew furnished by the Quartermaster’s Department and 
lost; but no negligence was attributed to them. Held, that the implied 
contract being such as arises upon a simple bailment for hire, the claimant 
cannot recover for her loss. 

4. The forms of pleading in the Court of Claims do not preclude a claimant from 
recovering what is justly due him upon the facts stated in his petition, 
although there be no count in the petition as upon an implied contract. 

5. No question having been raised as to the claimant’s title to the vessel, and 
there being no suggestion of any concealment or suppression of the truth 
on his part at the time the agreement to compensate him for the use of 
her was made, she being then in Mexican waters, it would be bad faith 
on the part of the government, after getting her within its jurisdiction 
and into its possession, under the pretence of hiring her, to set up that the 
claimant, having obtained her from the Confederate government in 1863 in 
payment for supplies furnished to the Quartermaster’s Department of that 
government, had no valid title to her as against the United States. 


APPEAL from the Court of Claims. 

This is a claim against the United States for the value of a 
steamer lost in the government service in September, 1865, and 
for her use for eight days before the loss occurred, at $150 per 
day. g 

The Court of Claims found the following facts : — 

1. In September, 1865, at Brownsville, Texas, the claimant 
and Major O. O. Potter, an officer in the Quartermaster’s De- 
partment, entered into an oral agreement, with the approval 
of General Steele, commanding the western division of Texas. 
The agreement was that the Quartermaster’s Department should 
pay the claimant $150 a day for the use of the steamer “ Belle ; ” 
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but no specific contract was made, or to be made, as to time, 
until she had made a trial trip from Brownsville to Ringgold 
Barracks and return, to prove her ability to perform the service 
for which the Quartermaster’s Department needed a steamer ; 
and, if she made a satisfactory trial trip, the parties were then 
to enter into a formal written contract for her future use at the 
same price per day. It was also at the same time agreed 
orally that the Quartermaster’s Department was to run the 
steamer on her trial trip at the expense of the government, and 
that if she were lost on her trial trip the government should 
pay for her whatever three disinterested men should estimate 
her value to be. 

2. Under this agreement the claimant delivered the steamer 
to the Quartermaster’s Department, at Brownsville. The quar- 
termaster then put his own captain and crew on the vessel, and 
sent her to Ringgold Barracks. On her voyage, while thus in 
the service of the government, she was wrecked, and proved a 
total loss. Three disinterested persons were then agreed upon 
and requested by Major Potter and the claimant to appraise 
the value of the vessel. They so acted, and, by a written 
award, found the vessel to be of the value of $60,000. The 
claimant has also proved by evidence other than the award 
that $60,000 was the reasonable value of the vessel. The 
steamer was in the service of the government before her loss 
eight days. The United States has not paid for the value of 
the vessel nor for her service. 

8. The steamer “ Belle” was previously owned by, and in the 
military possession of, the Confederate government. The claim- 
ant acquired his title to her about the year 1863, taking her 
in part payment of a claim he held for supplies furnished by 
him to the Confederate Quartermaster’s Department. At the 
time she was chartered by Major Potter, as set forth in the first 
finding, she was in the claimant’s possession as alleged owner, 
and she was also in Mexican waters, beyond the jurisdiction of 
the United States. 

Upon these facts the claim was dismissed. 

The claimant then brought the case here. 

Mr. Enoch Totten for the appellant. 

The Solicitor-General, contra. 
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Mr. JUSTICE BRADLEY delivered the opinion of the court, 

The first objection made to the claim is, that the contract 
was not in writing, as required by the act of June 2, 1862, en- 
titled * An Act to prevent and punish fraud on the part of 
officers intrusted with the making of contracts for the govern- 
ment.” 12 Stat. 411. This act provides: — 


“Sect. 1. That it shall be the duty of the Secretary of War, of the 
Secretary of the Navy, and of the Secretary of the Interior, imme- 
diately after the passage of this act, to cause and require every 
contract made by them severally on behalf of the government, or 
by their officers under them appointed to make such contracts, to 
be reduced to writing, and signed by the contracting parties with 
their names at the end thereof, a copy of which shall be filed by 
the officer making and signing the said contract in the ‘ returns office’ 
of the Department of the Interior (hereinafter established for that 
purpose), as soon after the contract is made as possible, and within 
thirty days, together with all bids, offers, and proposals to him 
made by persons to obtain the same, as also a copy of any advertise- 
ment he may have published inviting bids, offers, or proposals for 
the same ; all the said copies and papers in relation to each contract 
to be attached together by a ribbon and seal, and numbered in 
regular order numerically, according to the number of papers com- 
posing the whole return.” 


The act further provides that the officer shall affix an affida- 
vit to his return, and makes it a misdemeanor to neglect mak- 
ing his return, and directs the heads of departments to furnish 
printed instructions and forms of contracts, &c. 

It is contended on the part of the government that this act is 
mandatory and binding both on the officers making contracts 
and on the parties contracting with them; whilst the claimant 
insists that it is merely directory to the officers of the govern- 
ment, and cannot affect the validity of contracts actually made, 
though not in writing. The Court of Claims has heretofore 
held the act to be mandatory, and as requiring all contracts 
made with the departments named to be in conformity with 
it. The arguments by which this view has been enforced by 
that court are of great weight, and, in our judgment, conclu- 
sive. The facility with which the government may be pillaged 
by the presentment of claims of the most extraordinary charac- 
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ter, if allowed to be sustained by parol evidence, which can 
always be produced to any required extent, renders it highly 
desirable that all contracts which are made the basis of de- 
mands against the government should be in writing. Perhaps 
the primary object of the statute was to impose a restraint 
upon the officers themselves, and prevent them from making 
reckless engagements for the government; but the considera- 
tions referred to make it manifest that there is no class of 
cases in which a statute for preventing frauds and perjuries is 
more needed than in this. And we think that the statute in 
question was intended to operate as such. It makes it unlaw- 
ful for contracting officers to make contracts in any other way 
than by writing signed by the parties. This is equivalent to 
prohibiting any other mode of making contracts. Every man 
is supposed to know the law. A party who makes a contract 
with an officer without having it reduced to writing is know- 
ingly accessory to a violation of duty on his part. Such a 
party aids in the violation of the law. We are of opinion, 
therefore, that the contract itself is affected, and must conform 
to the requirements of the statute until it passes from the ob- 
servation and control of the party who enters into it. After 
that, if the officer fails to follow the further directions of the 
act with regard to affixing his affidavit and returning a copy of 
the contract to the proper office, the party is not responsible 
for this neglect. 

We do not mean to say that, where a parol contract has been 
wholly or partially executed and performed on one side, the 
party performing will not be entitled to recover the fair value 
of his property or services. On the contrary, we think that he 
will be entitled to recover such value as upon an implied con- 
tract for a quantum meruit. In the present case, the implied 
contract is such as arises upon a simple bailment for hire ; and 
the obligations of the parties are those which are incidental to 
such a bailment. The special contract being void, the claim- 
ant is thrown back upon the rights which result from the 
implied contract. This will cast the loss of the vessel upon 
him. <A bailee for hire is only responsible for ordinary dili- 
gence and liable for ordinary negligence in the care of the 
property bailed. This is not only the common law, but the 
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general law, on the subject. See Jones, Bailm., p. 88; Story, 
Bailm., sects. 398, 399; Domat, Lois Civiles, lib. 1, tit. 4, sect. 
8, pars. 8,4; 1 Bell, Com., pp. 481, 4838, 7th ed. 

As negligence is not attributed to the employés of the gov- 
ernment in this case, the loss of the vessel, as before stated, 
must fall on the owner. 

Of course, the claimant is entitled to the value of the use of 
his vessel during the time it was in the hands of the govern- 
ment agents, which, as shown by the findings, was the period 
of eight days. This value, in the absence of any other evi- 
dence on the subject, may be fairly assumed at what was stip- 
ulated for in the parol contract. Though not binding or 
conclusive, it may be regarded as admissible evidence for that 
purpose. Neither party thought fit to adduce any other. The 
cases bearing on this subject are collected in Browne’s Treatise 
on the Statute of Frauds, sects. 117-130; but they mostly refer 
to the question whether the contract, though void by the 
Statute of Frauds, can be regarded as conclusive evidence of 
the quantum merutt. Whether or not it is admissible as some 
evidence, though not conclusive on either party, is apparently 
not much discussed ; though it seems to us that it may fairly 
be deduced from the tenor of the cases that the evidence is 
admissible. At all events, that is our view. As a declaration 
of the parties, it is entitled to some credence. 

The stipulation in this case, as appears by the findings, 
was for $150 per day. This would make the amount of the 
claim $1,200. For this amount the claimant is entitled to a 
decree. 

If objected that the petition contains no count upon an 
implied contract for quantum merutt, it may be answered, that 
the forms of pleading in the Court of Claims are not of so 
strict a character as to preclude the claimant from recovering 
what is justly due to him upon the facts stated in his petition, 
although due in a different aspect from that in which his de- 
mand is conceived. 

The other objection relied on by the government in this case 
_ is, that the claimant had no valid title to the steamer as against 
the United States, having obtained her from the Confederate 
government, in 1863, in payment for supplies furnished to the 
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Quartermaster’s Department of that government. This objec- 
tion cannot be sustained. When the contract was made with 
the claimant, the vessel was in Mexican waters, and not sub- 
ject to the jurisdiction of the United States. The claimant 
was applied to for its use. It was agreed that he should be 
compensated. No question was made about his title, and it is 
not suggested that he was guilty of any concealment or sup- 
pression of the truth in regard to it. Under these circum- 
stances, it would be bad faith on the part of the government, 
after getting possession of the steamer and getting it within its 
jurisdiction, under pretence of hiring it of the claimant, to set 
up that he had no title to it. This is so obviously in accord- 
ance with the justice of the case, that we deem it unnecessary 
to make any further observations on the subject. 

The decree of the Court of Claims must be reversed, and the 
cause remanded with directions to enter a judgment in accord- 
ance with this opinion; and it is So ordered. 


Mr. JustTicE MILLER, with whom concurred MR. JUSTICE 
FIELD and Mr. JustTIicE Hunt, dissenting. 

While I agree to the reversal of the judgment in this case, 
and to so much of the opinion as gives compensation for the 
use of the vessel before she was destroyed, I cannot agree to the 
more important part of the opinion, which holds the contract 
void because it was not reduced to writing. 

The act of June 2, 1862, which is interpreted by the court to 
be a statute of frauds, making all contracts of the Departments 
of War, Navy, and Interior void which are not reduced to writ- 
ing and signed by the parties, is not, in my judgment, properly 
construed. 

It cannot be doubted that it was competent for Congress to 
impose upon the officers of these departments the duty of hay- 
ing all their contracts made in writing and filed in the proper 
office, without making absolutely void a parol contract made 
on a fair consideration and within the scope of their authority. 
In other words, Congress had a right to give such directions to 
those officers as would secure a statement in writing of the con- 
tract itself, for the use of the proper officers of the government, 
without making it obligatory on the individual contracting with 
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the government, so that his contract, otherwise valid, would be 
void for want of that formality. 

Looking at sect. 1 of the statute, as it is cited in the opinion 
of the court, it will be found wanting in the essential words of 
all known statutes of fraud. 

There is no declaration that a parol contract shall be void, or 
that it shall not be enforced, or that no suit may be sustained 
on it. 

There is no language in it addressed to the party contracting 
with the government. It is obvious that the primary purpose 
of the statute— in my judgment, the only one —is to secure 
authentic aud perfect statements of such contracts, and of the 
proposals, advertisements, bids, and all the papers relating to 
them, to be filed in an office at Washington, where they can 
be inspected by any one having an interest, and especially by 
those superior officers whose approval or rejection may affect 
their validity. The statute seems in terms to apply to contracts 
in existence when it was passed as well as to those to be made 
in future. Returns of all contracts are to be made and filed in 
the office created for that purpose, within thirty days, together 
with bids, advertisements, &c. 

The second section requires the officer making these returns 
to verify them by affidavit; and the object of this undoubtedly 
was to have evidence on which the government could rely, of 
the precise nature of the contract, and of the circumstances 
under which it was made. 

The third section imposes a penalty on the officer for failing 
to make returns to the proper office, as required by the statute, 
by a fine; but no penalty for making a contract not in writing 
and signed by the parties. 

In short, I cannot conceive, looking to the whole statute, that 
Congress intended any thing more than to regulate the conduct 
of its own officers, in compelling them to furnish all the evi- 
dence in their power of the contract and the circumstances 
attending its negotiation; and it seems to me to be going a 
long way to hold that it was the purpose to establish an 
entirely new rule as to the validity of contracts, at variance 
with any law heretofore known in this country, or, perhaps, 


any other. 
VOL. v. 85 
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If that was the purpose, it is hard to see why contracts in 
the three departments mentioned are selected for the operation 
of the rule, while the far more numerous and equally important 
contracts of the Post Office, the Attorney-General’s Office, the 
Treasury and the State Departments are left to be controlled 
by the law as it stood before. 

If there is any branch of the public service where contracts 
must often be made speedily, and without time to reduce the 
contract to writing, it is in that of the army. Sudden occa- 
sions for supplies, for the occupation of buildings, for the trans- 
portation of food and munitions of war, are constantly arising, 
and in many of them it is impossible to do more than demand 
what is wanted, and agree to pay what it is worth. Did Con- 
gress intend to say that the patriotic citizen, who said “ take 
of mine what is necessary,” is to lose his property for want of 
a written contract, or be remitted to the delays of an act of 
Congress ? 

It seems to me that if Congress had been intending to enact 
a statute of frauds, they would have made some limitation of 
its operation to cases of future delivery of property or future 
performance of service, and would not have passed a statute 
like this, which, if its effect is such as the court declares, ren- 
ders void all contracts for compensation for the thousand small 
services and supplies which are daily needed by those in the 
employment of the government for its use. 

I think the construction given by the court unwarranted and 
unfortunate, and of sufficient importance to record my dissent 
from it. 
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INSURANCE COMPANIES v. THOMPSON. 


Certain insurance companies insured T. & Co. against loss or damage by fire 
“upon whiskey, their own or held by them on a commission, including gov- 
ernment tax thereon for which they may be liable.” They were so liable 
as sureties on the bond of the distiller in whose warehouse the whiskey was. 
The whiskey belonged to them, and was destroyed by fire; and the amount 
of the loss apart from the tax was paid by the companies. The tax was 
not paid; and, suit having been brought against T. & Co. on their bond, the 
companies, although thereunto requested, declined to defend it. Judgment 
was rendered against T. & Co., who thereupon gave in due form a bond 
which, under the laws of Kentucky, operated to satisfy the judgment; and 
they brought this action against the companies for the amount thereof. 
Held, 1. That the interest of T. & Co. in the whiskey, by reason of their lia- 
bility to pay the government tax, was an insurable one. 2. That the policy 
was intended to furnish indemnity against that liability, as well as to insure 
the interest which, at the time of the loss, they had as owners of the whiskey. 
8. That the companies are liable to them for the amount of the judgment so 
rendered. 


Error to the Circuit Court of the United States for the 
District of Kentucky. 


The facts are stated in the opinion of the court. 
Mr. Charles W. Jones and Mr. J. Hubley Ashton for the plain- 


tiffs in error. 
Mr. G. U. Wharton, contra. 


Mr. JusTICE MILLER delivered the opinion of the court. 

The defendants in error recovered in the Circuit Court of 
the United States for the District of Kentucky a joint judg- 
ment for $3,317.58 on a policy of insurance issued by The Ger- 
mania Fire Insurance Company, The Hanover Fire Insurance 
Company, The Niagara Fire Insurance Company, and The 
Republic Fire Insurance Company, on whiskey in a distiller’s 
bonded warehouse. The distillery and the warehouse were 
owned and conducted by George H. Dearen, but the spirits 
were distilled for and owned by the defendants in error at the 
time the policy was issued. They were also sureties on 
Dearen’s distillery bond to the United States, and as such were 
liable for the tax on the whiskey if not paid by Dearen, or 
made out of the whiskey. It will be thus seen that Thompson 
& Walston had two distinct interests in the whiskey ; namely, 
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the general ownership of it, and their liability for the tax on it 
which Dearen had assumed to pay, and which, if he did not 
pay, might fall upon them in either of two ways, — to wit, by a 
seizure and sale of the whiskey for the tax by the government, 
or by a suit on the bond on which they were sureties. The 
policy, which was manifestly designed to protect both these 
interests of the assured from loss or damage by fire, was for that 
reason peculiar and special in its provisions. By its terms the 
companies bind themselves to “insure Messrs. Thompson & 
Co. against loss or damage by fire to the amount of $8,000, 
for the term of one year, upon whiskey, their own or held by 
them on a commission, including government tax thereon for 
which they may be liable, contained in the log bonded ware- 
house of G. H. Dearen.” 

After the whiskey was burned, these companies paid their 
share with others of the loss on the value of the whiskey apart 
from the tax; but by the receipt which they took it was stated 
that the claim for liability on account of tax remained unde- 
cided. Thompson & Co. were sued on their bond with Dearen 
for this tax; and they notified the insurance companies of the 
suit, and asked them to defend it, which was declined. Judg- 
ments were obtained in each case on the bonds, and Thompson 
& Co. replevined the judgments. By this is meant that they 
gave bail which operated as a stay of execution for the period 
which the law of Kentucky allowed in such cases. The pres- 
ent action was brought by Thompson & Walston to recover 
the amount of these judgments. 

On the trial, evidence was given tending to show that before 
the fire Walston had sold to his partner, Thompson, all his inter- 
est in the partnership, and that Hite Thompson had become inter- 
ested with the other Thompson in the business to the extent of 
one-fifth. And, on the hypothesis that the jury believed this, 
the counsel for the companies asked the court in several forms 
to instruct the jury that plaintiffs could not recover. This 
proposition was based on a provision in the policy that it should 
be void “ if the property be sold, or transferred, or any change 
take place in title or possession, whether by legal process, or 
judicial decree, or voluntary transfer or conveyance.” 

The refusal of the court to do so, and the charge of the court 
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to the effect that this change in regard to the ownership, if true, 
did not defeat the right to recover the amount of the judgments 
against plaintiffs for taxes, are the errors on which a reversal 
is asked. 

The argument of counsel on the effect of a mere change in 
the title by one partner selling to another his interest in the 
property insured, and the authorities presented on both sides, 
are very able and full, and the decisions are conflicting. So, 
also, the effect of the introduction of a new part-owner, in a 
case like the present, where the possession and care of the 
goods remain unchanged, are well considered ; but in the view 
we take of the case it is not necessary that this court should 
decide these questions. 

We are of opinion that a careful consideration of the facts 
of this case, in their relation to some of the most elemen- 
tary principles of the contract of insurance, will enable us to 
dispose of it without much difficulty. 

It is to be observed, that, whether insurance be against fire, 
or marine loss, or loss of life, it is neither the property nor the 
life that is insured. Nor does the contract propose or intend 
to say that there shall be no destruction of the property or loss 
of life. In point of fact, the obligation of the insurer is de- 
signed to come into operation after the loss either of property 
or life has occurred, and to give compensation to some one in- 
terested in the life or the property, for the loss of that life or 

injury to the property. 

' In regard to property this compensation is intended by the 
fundamental principles of insurance to bear a direct relation to 
the moneyed value of the interest which the party insured had 
in the property. Where the only interest of the assured is the 
full and perfect ownership of the property, that is the interest 
insured ; and the amount to be recovered on the policy of insur- 
ance is that full value or such sum less than that as the in- 
surer stipulates to be liable for. 

But it often occurs that the interest of the party insured is 
not that of full ownership. His interest may be that of a 
trustee, or executor, or some other representative character, in 
which case the recovery will be in accordance with the nature 
of the contract. The policy before us is a striking illustration 








550 INSURANCE COMPANIES v. THOMPSON. [Sup. Ct. 


of this. The interest of the plaintiffs in the whiskey which is 
insured is threefold, — their own, or held on a commission, and 
the government tax, for which they may be held liable. If 
the makers of this policy intended to insure no other interest 
of Thompson & Co. in the whiskey than their proprietary 
interest, the interest which at the time of the loss they had as 
owners of the whiskey, the enumeration of the two other inter- 
ests was useless and misleading. The facts already stated 
show that they had another interest ; and, since they insured it, 
it must be presumed that it was known to the insurers. The 
whiskey which they owned was liable to the government for a 
tax ; and this Dearen was primarily liable for and had promised 
to pay, but, if he did not, the whiskey could be sold for it. 
They had also become bound with him on his bond for the 
payment of this tax. In the event of the whiskey being de- 
stroyed by fire, the danger of their personal liability was 
greatly increased. They were, therefore, right in wishing to 
be secured against this loss also, if the whiskey was burnt. It 
is impossible to give any other construction to the policy than 
that the company agreed to furnish this indemnity. The lan- 
guage, when brought into relation with the conceded facts of 
the case, admits of no other. 

This interest was an insurable interest, as much as freights 
at sea or profits in an adventure. The whiskey stood between 
them and their loss. The whiskey when in the warehouse 
was loaded with this tax. It would sell for as much less as 
the tax, unless the tax was paid. So long as it was in the - 
warehouse, plaintiffs were not liable for the tax. The moment 
it was lost they became liable. This was a fair subject of 
insurance. Fireman’s Fire Insurance Co. v. Powell, 13 B. 
Mon. (Ky.) 311; Gordon v. Massachusetts Fire § Marine 
Insurance Co., 2 Pick. (Mass.) 249; Rohrbach v. Germania 
Fire Insurance Co., 62 N. Y. 47. » 

In regard to this interest, Walston had never parted with it. 
His sale of the partnership interest did not release him from 
his liability on Dearen’s bonds; nor did the subsequent pur- 
chase of Hite Thompson of one-fifth interest in the whiskey 
have that effect, or destroy Walston’s interest to that extent in 
the whiskey. As to him, it is very clear that he had the strong- 
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est interest that the whiskey should be secure from fire until 
the tax on it was paid, since its continued existence was his 
best, if not his only, security against liability on the bonds. 

It is to be observed that no other interest of Thompson & 
Co. is in issue in this suit. They never held the whiskey on 
commission, and the loss in regard to the proprietary interest 
had been paid by the companies. This was another and a 
different interest in the same property. A man might insure his 
interest in property as an executor, and his interest as a legatee. 
His removal from the office of executor by the proper court 
might, within the terms of this policy, prevent his recovering 
in that character ; but if his interest in the property as legatee 
was one-sixth, would the change of executorship bar his recov- 
ery as legatee? This would hardly be asserted by any one. 

It is objected further to a recovery that plaintiffs have not 
actually paid the judgment. The answer to this, if any were 
necessary, is that by the law of Kentucky the replevin bond is 
a satisfaction of the judgment. It is as to this obligor a debt 
discharged. It is said that, in case of a loss like this, the gov- 
ernment cannot collect the tax from the bondsmen. The an- 
swer is, that the government has sued and obtained judgment 
for the tax; and defendants were asked to defend that suit, and 
declined to do so. Judgment affirmed. 





Morrow v. WHITNEY. 


1. When an act of Congress, confirming a claim to land, contains a proviso that 
the confirmation shall not include any lands occupied by the United States 
for military purposes, the fact of such occupancy can be established by 
parol evidence, and is not necessarily a matter of record. 

2. Where such occupancy does not exist, the act perfects the title of the confirmee, 
if the tract has clearly defined boundaries or can be identified. The inter- 
est of the United States having been thereby vested in him, a patent subse- 
quently issued to him is only documentary evidence of title. 

3. Langdeau v. Hanes, 21 Wall. 521, cited and approved. 

4. In a description of premises, distances and quantities, when inconsistent with 
metes and bounds, must yield to them. 


ERROR to the Supreme Court of the State of Wisconsin. 
This is an action of ejectment brought in the Brown County 
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Cireuit Court, Wisconsin, by Whitney and Baker, for the pos- 
session of a tract of land, consisting of ninety-four acres and a 
fraction of an acre, situated in the borough of Fort Howard, in 
that county and State. On the trial, the plaintiffs deraigned 
title to the premises from one Pierre Grignon, to whom a patent 
of the United States was issued June 2, 1870. The defendant 
Morrow set up an adverse possession of the premises in him- 
self,and parties through whom he derived his interest, for more 
than forty years, under a claim of title founded upon a written 
instrument as a conveyance of the premises. On the trial he 
relied upon a legislative confirmation of a claim under the act 
of Congress of Feb. 21, 1823, of one Alexis Gardapier, from 
whom he traced his title. 

Judgment was rendered in favor of the plaintiffs, and, it havy- 
ing been affirmed by the Supreme Court of the State, Morrow 
sued out this writ of error. The additional facts are stated in 
the opinion of the court. 


Mr. Timothy O. Howe for the plaintiff in error. 
Mr. Matt. H. Carpenter, contra. 


Mr. JUSTICE FIELD delivered the opinion of the court. 

The act of Feb. 21, 1823, 3 Stat. 724, after reviving and con- 
tinuing in force certain previous acts for the adjustment of land 
claims in the Territory of Michigan, which then included Wis- 
consin, provided, in its fifth section, that every person who, on 
the Ist of July, 1812, was a resident at Green Bay, or at other 
places named, and had then occupied and cultivated a tract of 
land within either of those settlements, or had occupied a tract 
of land formerly cultivated by him, and had continued to sub- 
mit to the authority of the United States, should be confirmed 
in the tract thus occupied and cultivated. The section did not 
in terms require the commissioners created under the previous 
acts, and continued in authority with reference to other claims, 
to report to Congress their action upon the new claims arising 
under this section; but we think it was the intention of Con- 
gress to place such claims on a similar footing with those to 
which the previous acts referred; and that with respect to 
them the commissioners should be invested with similar powers 
and be subject to similar duties. And upon that idea the com- 











Oct. 1877.] Morrow v. WHITNEY. 558 


missioners acted. They considered the claims presented under 
the fifth section, and the evidence to bring the claims within 
its provisions, and they reported the result of their labors to 
the Secretary of the Treasury. The report stated what claims 
they had confirmed, and what claims they had rejected, with 
the evidence upon which their decision was based. Among 
the claims considered and confirmed by them was one presented 
by Alexis Gardapier, and one presented by Pierre Grignon. 
The claim of Gardapier was to a certain tract situated on the 
west bank of Fox River, at Green Bay, described “as being 
a vacant strip lying between tract number one, confirmed to 
Jacques Porlier, on the north, and tract number two, confirmed 
to Louis Grignon, on the south, commencing at low-water mark 
and running west eighty arpents, and in width three arpents 
on the aforesaid river.” American State Papers, Public Lands, 
vol. iv. p. 272. The commissioners decided that the tract 
claimed be confirmed to Gardapier, provided it did not interfere 
with a previous confirmation. 

The claim of Pierre Grignon was to a tract of land near Fort 
Howard, on the west side of Fox River, at Green Bay, imme- 
diately below the first creek that emptied into the river, being 
about fifteen acres in front on the river, and extending back 
indefinitely. The commissioners decided that this claim be 
confirmed, provided it did not interfere with the confirmation 
previously made to Jacques Porlier, or with the one made by 
them to Alexis Gardapier. The commissioners gave their de- 
cision upon both of these claims on the same day, Nov. 21, 
1823. Their report was presented to the Secretary of the 
Treasury, and by him referred to Congress ; and, on the 17th 
of April, 1828, Congress passed an act confirming the claims 
*‘ purporting to be confirmed, or recommended for confirmation,” 
by the commissioners. 4 Stat. 260. The act required the 
Secretary of the Treasury to adopt such measures as might be 
necessary to give full effect to the reports of the commissioners, 
but with a proviso, among other things, that the confirmations 
should not be so construed as to extend to any lands occupied 
by the United States for military purposes. The act, also, 
made it the duty of the register of the land-office at Detroit to 
issue to the claimants whose claims were confirmed patent cer- 
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tificates, upon which patents were to be Gnates by the Com- 
missioner of the General Land-Oflice. 

If the land claimed by Gardapier were not occupied at the 
time by the United States for military purposes, there was no 
impediment to the immediate operation of the act upon his title. 
Whether there was any evidence of such occupation we shall 
presently consider. Assuming now that there was no such oc- 
cupation, the effect of the act was not doubtful. It recognized 
the validity of the claim of Gardapier, and operated to transfer 
to him the interest of the United States as effectually as a grant 
or quitclaim could have done. A confirmation is a conveyance 
of an estate or right in lands to one who has the possession or 
some estate therein. The tract confirmed appears to have had 
clearly defined boundaries, or to have been at least capable of 
identification ; and, if such were the case, the confirmation per- 
fected the claimant’s title. A subsequent patent would only 
have served as documentary evidence of that title. 

From the earliest period in the history of the country, claims 
to tracts of land, upon which persons have settled and made 
improvements in advance of the public surveys, and before the 
lands have been offered for sale, sometimes upon the express 
invitation of the public authorities, and sometimes upon their 
supposed acquiescence, have been presented for the equitable 
consideration of the government. Such claims in great numbers 
have arisen under other governments from which we have ac- 
quired territory, with treaty stipulations for their protection. 
Sometimes such claims have been submitted to boards of com- 
missioners for approval or rejection; sometimes they have been 
referred to the judicial tribunals for determination, and some- 
times they have been directly acted upon by Congress. In the 
settlement of these claims the law has generally provided that 
a patent of the United States should be issued to the claimant 
when his claim has been recognized as valid or entitled to con- 
firmation. The patent in such cases, as we have recently had 
occasion to observe, operates in two ways. “It is a conveyance 
by the government, when the government has any interest to 
convey ; but where it is issued upon the confirmation of a claim 
of a previously existing title, it is documentary evidence, having 
the dignity of a record, of the existence of that title or of such 
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equities respecting the claim as justify its recognition and con- 
firmation. The instrument is not the less efficacious as evi- 
dence of previously existing rights because it also embodies 
words of release or transfer from the government.” Langdeau 
v. Hanes, 21 Wall. 521. 

In this case, the patent would have been of great value to the 
claimant. It would have enabled him, without other proof, to 
maintain his title in the tribunals of the country. Founded as 
it would have been upon a survey by the government, it would 
have removed the doubt as to the boundaries of the tract, which 
always arises where their establishment rests in the uncertain 
recollection of witnesses as to an ancient possession. It would 
thus have proved to its possessor an instrument of quiet and 
security, but it would not have added any thing to the interest 
vested by the confirmation. Ryan et al. v. Carter et al., 
93 U.S. 78. 

If, then, there was no military occupation of the premises 
when the confirmatory act passed, as we have thus far assumed, 
the title of Gardapier became perfect by force of the confirma- 
tion. His claim, in our judgment, embraced the entire tract 
lying between tract number one, confirmed to Jacques Porlier, 
on the north, and tract number two, confirmed to Louis Grig- 
non, on the south, commencing on the river and running back 
eighty arpents. If there were a mistake, as alleged, in the 
statement of the distance the tract extended along the river, 
it was one which must yield to the clearly designated northern 
and southern boundaries. Metes and bounds in the description 
of premises control distances and quantities when there is any 
inconsistency between them. This is a familiar rule, and is 
founded upon the principle that those particulars are to be 
regarded in which error is least likely to occur. Gardapier 
might easily have been mistaken as to the length of his front- 
age on the river; but he could not well have been mistaken as 
to the land bordering on each side of his small tract, or as to 
whom it was confirmed. His tract was sufficiently identified 
by the boundaries named ; and in such cases it is immaterial if 
a false or mistaken circumstance be added to the description. 

The question, therefore, which was vital to the. case, was 
whether the land claimed by Gardapier was occupied for mili- 
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tary purposes on the passage of the confirmatory act. There 
is no evidence in the record that there was at that time any 
such occupation, and the record purports to state all the testi- 
mony given. It was nearly a year after the confirmation before 
the general of the army recommended, and the President ordered, 
the reservation for military purposes of a tract which embraced 
within its limits the land claimed by Gardapier. It was then 
too late to affect his title. It is true the recommendation of 
the commanding general was accompanied with a description 
of the land ordered to be reserved, and a statement that the 
land had been previously occupied for military purposes; but 
that statement does not mention when such occupation com- 
menced, or how long it existed. The statement could only be 
evidence of the representation upon which the President acted ; 
it was not competent evidence of any other fact. And the order 
of the President, effectual to create the reservation if the land 
had continued the property of the United States, was of course 
inoperative if the title had passed to Gardapier. 

The military occupation was a fact to be established by parol 
proof; it was not a matter of record, like the order of the Presi- 
dent directing the reservation, to be shown by the production 
of a copy. And the defendants offered in various forms to 
prove, by witnesses produced for that purpose, that the tract 
was not thus occupied on the passage of the act of Congtess, 
and had not been thus occupied previous to that date. They 
also offered to prove that from the year 1824 down to the com- 
mencement of this action, a period of nearly forty-nine years, 
the land had been in the actual, open, notorious, and exclusive 
possession of Gardapier and parties claiming under him, and 
that during this time it had been fenced, cultivated, improved, 
and built upon without interruption, objection, or dispute on 
the part of any one. But the court refused to admit the proof, 
and also refused an instruction to the jury asked by the defend- 
ants, that in order to find a verdict for the plaintiff they must 
be satisfied from the evidence that the land in controversy was 
occupied by the United States for military purposes on April 
17, 1828, or was reserved for military purposes at that time, or 
was treated by the government as thus reserved. 

So far as the proof offered related to the occupation at the 
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passage of the confirmatory act and previously, it was compe- 
tent and should have been received, and the instruction asked 
for was proper and should have been given. The refusal of 
the court to receive the proof, and also to give the instruction, 
was error, for which the judgment must be reversed and a new 
trial had. The proof as to subsequent possession was immate- 
rial, if military occupation existed at that date. If such occupa- 
tion then existed, the confirmation did not apply to the land, 
and it continued as before the property of the United States. 
Occupation of the public lands can never be adverse to the 
government so as to defeat or affect in any way the title 
subsequently conferred by its grant or patent. In such cases, 
the doctrine declared in Gibson v. Choteau, 18 Wall. 92, ap- 
plies. 

Judgment reversed, and cause remanded with direction to 

order a new trial. 





West St. Louis SAvines BANK v. SHAWNEE COUNTY 
BANK. 


The cashier of a bank is not, by reason of his official position, presumed to 
have the power to bind it as an accommodation indorser on his individual 
note ; and the payee who fails to prove that the cashier, as such, had authority 
to make the indorsement cannot recover against the bank. 


APPEAL from the Circuit Court of the United States for the 
District of Kansas. 

Parmelee, cashier of the Shawnee County Bank, made his 
individual note for $3,000, payable to the order of the West 
St. Louis Savings Bank, indorsed it “G. F. Parmelee, cashier,” 
and gave as collateral security a certificate of stock in the 
Shawnee County Bank, issued to and owned by him. The 
consideration of the note was money lent to him by the payee, 
who was advised that he intended to use it to pay for his 
stock in the Shawnee County Bank. He failed to pay the 
note ; whereupon this suit was commenced by the payee against 
him as maker, and the Shawnee County Bank as indorser, of 
the note. 
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The court passed a decree against Parmelee, but dismissed 
the bill so far as it asked relief against the Shawnee County 
Bank. 

The complainant then brought the case here. 

The remaining facts in the case are stated in the opinion of 
the court. 


Mr. Henry Hitcheock for the appellant. 
No counsel appeared for the appellee. 


Mr. CutEF JustTic—E WAITE delivered the opinion of the 
court. 

The testimony in this case satisfies us beyond all doubt that 
the liability of the Shawnee County Bank, if any liability 
exists, is that of an accommodation indorser or surety for 
Parmelee, its cashier, and that this was known to the St. Louis 
Bank when it made the discount. The note itself bears upon 
its face the most unmistakable evidence of this fact. It is 
' made payable directly to the St. Louis Bank, and the Shawnee 
Bank appears only as an indorser in blank of a promissory note 
before indorsement by the payee and while the note is in the 
hands of the maker. Such an indorsement by a bank is, to 
say the least, unusual, and sufficient to put a discounting bank 
upon inquiry as to the authority for making it. 

But we are not left in this case to inquiry or presumption. 
Both the correspondence and the testimony of the cashier of 
the St. Louis Bank show conclusively that this was the under- 
standing of the parties. Parmelee, in transmitting the note for 
discount, wrote for himself, and not as cashier. He spoke of 
his own note, and authorized a draft upon himself personally 
for the interest. He pledged his own stock for the payment of 
the note. Wernse, the St. Louis cashier, says the negotiations 
opened with an application by Parmelee for a loan to enable 
him to pay for his stock in the Shawnee Bank, upon the pledge 
of the stock as collateral. There is not a single circumstance 
tending in any manner to prove that the transaction was looked 
upon as a rediscount for the Shawnee Bank, except the entries in 
the books of the St. Louis Bank, and these are far from sufficient 
to overcome the positive testimony as to what the agreement 
actually was. 
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This being the case, the question is directly presented as 
to the liability of the Shawnee County Bank upon such an 
indorsement. It is certain from the testimony that no indorse- 
ment of the kind was ever expressly authorized by the bank. 
None of the officers, except Parmelee, and Hayward, the vice- 
president, ever knew that it had been made until long after the 
last discount had been obtained. ‘The books of the Shawnee 
Bank contained no evidence of such a transaction, and the 
accounts of the St. Louis Bank, as rendered, gave no indication 
of the actual character of the paper discounted. 

Ordinarily, the cashier, being the ostensible executive officer 
of a bank, is presumed to have, in the absence of positive 
restrictions, all the power necessary for such an officer in the 
transaction of the legitimate business of banking. Thus, he is 
generally understood to have authority to indorse the commer- 
cial paper of his bank and bind the bank by the indorsement. 
So, too, in the absence of restrictions, if he has procured a bona 
fide rediscount of the paper of the bank, his acts will be bind- 
ing, because of his implied power to transact such business ; 
but certainly he is not presumed to have power, by reason of 
his official position, to bind his bank as an accommodation 
indorser of his own promissory note. Such a transaction would 
not be within the scope of his general powers; and one who 
accepts an indorsement of that character, if a contest arises, 
must prove actual authority before he can recover. There are 
no presumptions in favor of such a delegation of power. The 
very form of the paper itself carries notice to a purchaser of a 
possible want of power to make the indorsement, and is suffi- 
cient to put him on his guard. If he fails to avail himself of 
the notice, and obtain the information which is thus suggested 
to him, it is his own fault, and, as against an innocent party, he 
must bear the loss, Decree affirmed. 


Eppy v. DENNIS. 


Eppy v. DENNIS. 


DENNIS v. Eppy. 


1. In reissued letters-patent No. 1515, granted to Paul Dennis Aug. 4, 1863, for 
a new and useful improvement in cultivators, the second claim in the 
specification is for a combination of the beam and the mould-board with 
the adjustable wheel, of which combination the adjustable wheel is an 
essential element. 

2. The first claim does not cover an inclined shovel mould-board simply, nor the 
principle of passing the earth over the recess of the plow into the furrow 
behind, or passing it over a recess formed exclusively with a curved edge. 
Its effect is to provide for that which is not novel; viz., a recess cut or 
carved out for the purpose intended. 

8. There is no evidence in this case to show that, by passing the earth through a 
recess in the mould-board formed by curved lines, any advantage is obtained 
over passing it through one formed by right lines. 

4. There having been no infringement by the defendants of the rights of the 
complainant, the question of his measure of damages does not arise here. 


APPEALS from the Circuit Court of the United States for the 
Northern District of New York. 


This is a suit by Paul Dennis against Daniel Eddy, Walden 
Eddy, and Abram Reynolds, doing business as Eddy & Go., for 
an infringement of reissued letters-patent No. 1515, granted to 
the complainant Aug. 4, 1863, being a reissue of original letters 
No. 19,412, which bear date Feb. 23, 1858. The specification 
and drawings of the reissue are as follows : — 


“To all whom it may concern: 

“ Be it known that I, Paul Dennis, of Bemis Heights, in the 
county of Saratoga, and State of New York, have invented a 
new and improved shovel-plow, and I do hereby declare that the 
following is a full, clear, and exact description of the same, refer- 
ence being had to the accompanying drawings, making a part of 
this specification, in which Fig. 1 is a side view of my invention ; 
Fig. 2, a back view of the same; Fig. 3, a plan or top view of the 
same. Similar letters of reference indicate corresponding parts in 
the several figures. 

“This invention consists in a peeuliar manner of constructing or 
forming the upper edge of the mould-board, with recesses, so that 
the earth, as the implement is drawn along, will pass over the top 
of the mould-board and drop into the furrow behind it, and par- 
tially or wholly fill the same, thereby leaving the earth in a level 
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and also in a loose, light, or pliable state, permeable to air and 
moisture, and at the same time preventing earth, sods, stone, &c., 
being cast against the growing plants by the mould-board, a con- 
tingency of frequent occurrence in using the ordinary plows. 

“The invention further consists in the employment or use of a 
gauge applied to the implement in such a manner as to admit of 
the mould-board penetrating the soil at a greater or less distance, 
as may be desired. 

“ To enable those skilled in the art to fully understand and con- 
struct my invention, I will proceed to describe it. 

«“ A represents a metallic bar, which is curved so that the front part 
will form the beam of the implement, and the back part an inclined 
portion to which the mould-board B is firmly attached. The form 
of the bar A is clearly shown in Fig. 1. 

“ To the bar A, near the centre of its curve or bend, the lower ends 
of handles c ¢ are attached by a bolt, as shown ata. These handles 
are braced by a V-shaped support, D, the lower end of which is se- 
cured to the bar A, as shown at 8. 

“The mould-board B is of shovel form, and is much like those usu- 
ally made, with the exception that its upper edge or part is scal- 
loped out so as to form a recess ¢ at each side of the bar A, as 
shown clearly in Figs. 2 and 3, said recesses extending down 
nearly or about one-half the length of the mould-board. The 
mould-board may be constructed of malleable cast-iron. 

« E is the point or share, which is constructed of steel, the lower 
end being pointed, and its sides slightly rounded or curved, so that 
the form of the mould-board and point or share, when connected 
together, will closely approximate to those which are cast in one 
piece, the recesses c being excepted. The point or share E may be 
attached to the mould-board B by bolts d, which are attached to 
the under side of the point or share, and pass through a projecting 
plate, ¢, at the under side of the mould-board. (See Figs. 1 
and 2.) 

“F is an adjustable metallic roller, which is attached to the bar A, 
just back of the mould-board B. The axis of the roller F is fitted 
or has its bearings in arms ff, which project obliquely from a plate 
g, said plate being slotted longitudinally, so that the bolts Ah, 
which secure the mould-board to the bar, may pass through said 
slot, the bolts A having each a nut ¢ on them, by screwing up which 
the plate g, and consequently the roller F, may be secured higher or 
lower, as desired. 

“ From the above description it will be seen that the point or share 
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E and mould-board B may be made to penetrate the soil at a greater 
or less depth, as may be desired, by adjusting the roller F and 
draught-chain, said roller serving as a gauge or guide, and the 
draught-chain being adjusted at the end of the beam so that the 
draught may aid the roller, and the point or share be made to have 
a tendency to penetrate the soil or otherwise. This will be under- 
stood by referring to Fig. 1, in which it will be seen that, by depress- 
ing or lowering the roller on the bar, the mould-board will be less 
inclined, and, consequently, if the draught-chain or whiffletree be 
properly adjusted at the end of the beam, the point or share will have 
a greater tendency to penetrate the earth than if the roller were 
higher up on the bar, the roller always bearing upon the earth. 

“The mould-board B does not cast the earth from either side as 
usual, but the earth, in consequence of the recesses ¢ c, will pass 
over the top of the mould-board and drop behind it, so that no 
furrow will be formed or left behind the mould-board, but the soil 
will be left in a loose, light state, permeable to air and moisture, and 
all grass, weeds, roots, and the like perfectly cut up. The mould- 
board, by operating in this manner, does not, of course, cast earth, 
sods, or stones upon the growing plants, as is frequently the case in 
using the ordinary shovel-plows, which cast the earth from either 
side of them. This is an important feature of the invention. 

‘“‘ The point or share E, also, in consequence of being made separate, 
of steel, and attached to the mould-board, may be readily detached 
and sharpened; and, when much worn, a new one may be attached 
to the mould-board. The plow is, therefore, not only rendered far 
more durable, but it may always be kept in perfect order; for the 
mould-board will last an indefinite period of time, if not being sub- 
jected to much wear, and the plow will always be in order, provided 
the point or share is kept in proper condition. By my improvement 
this can be done; but it cannot be done when the mould-board and 
share are cast in one piece. 

“ The ordinary shovel-plows cannot be regulated by the draught- 
chain so as to regulate the depth of the furrow, for they have no 
guide, the point or share merely penetrating the soil. The roller F 
in my improvement diminishes friction, and serves as a more perfect 
guide than the land-side of ordinary plows. 

“Having thus described my invention, I wish it distinctly under- 
stood that I do not claim broadly the idea of passing a portion of 
the earth over the mould-board into the furrow behind, as I am aware 
that this has before been done. 

“ Neither do I claim applying a movable mould-board to one of 
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the outer edges of the share, as described in an application of J. 
Drummond, rejected Oct. 25, 1844. 
“ Neither do I claim the use of projecting blades at the outer ends 
of the share, a8 described in the patent of B. Langdon, granted 
June 22, 1842, and others ; but, 
“ Having thus described my invention, what I claim as new therein 
and desire to secure by letters-patent is — 
“1st, The inclined shovel mould-board B, formed and mounted 
substantially as described, and constructed highest at its outer edges, 
so as to form on each side of the standard A a recess, c, through 
which recesses a portion of the earth may, after rising upon the 
mould-board, descend into the furrow in the rear of the plow. 
«2d, The combination with the beam A and mould-board B of the 
adjustable wheel F, arranged and operating substantially as and for 
the purposes specified. 
“Paut DENNIS.” 
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The court below, upon hearing, was of opinion that the de- 
fendants had infringed the first claim of the specification, but 
not the second. An injunction was thereupon issued against 
the defendants ; and they were decreed to pay the complainant 
$596.50 damages, on account of gains and profits resulting from 
the infringement. Both parties appealed to this court: Eddy 
& Co. from so much of the decree as held them to be infringers, 
and Dennis from that part limiting his damages to the amount 
awarded him. 


Mr. Esek Cowen for Eddy & Co. 
Mr. E. F. Bullard for Dennis. 


Mr. Justice Hunt delivered the opinion of the court. 

Dennis, the complainant below, obtained an injunction and 
recovered damages against Eddy and others for an infringement 
of his letters-patent for an improvement in “shovel plows.” 
The original letters were issued on the twenty-third day of 
February, 1858, and the patent was reissued on the fourth day 
of August, 1863. 

The claim made under the reissued patent is in the words 
following : — 


“ Having thus described my invention, I wish it distinctly under- 
stood that I do not claim broadly the idea of passing a portion of 
the earth over the mould-board into the furrow behind, as I am 
aware that this has before been done. Neither do I claim applying 
a movable mould-board to one of the outer edges of the share, as 
described in an application of J. Drummond, rejected Oct. 25, 1844. 
Neither do I claim the use of projecting blades at the outer ends 
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of the share, as described in the patent of B. Langdon, granted 
June 22, 1842, and others; but, 

“ Having thus described my invention, what I claim as new and 
desire to secure by letters-patent is, Ist, the inclined shovel mould- 
board B, formed and mounted substantially as described, and con- 
structed highest at its outer edges, so as to form on each side of the 
standard A a recess c, through which recesses a portion of the earth 
may, after rising upon the mould-board, descend into the furrow in 
the rear of the plow. 

“2d, The combination with the beam A and mould-board B of 
the adjustable wheel F,, arranged and operating substantially as and 
for the purposes specified.” 


The original patent claimed only what is here described as 
the second claim. The point of the reissue is in the claim as 
first above set forth. 

The use of the shovel-plow is in cultivating the soil between 
the rows of growing crops, after they are somewhat advanced 
in their growth, to stir up and loosen the soil, and to free it 
from weeds. This plow is distinct in many parts of its con- 
struction, as well as in its intended effect, from the plow used 
in breaking up the soil; that is, from the plow in common use. 

In first considering the claim contained in both the original 
and reissued patents, and in the latter described as the second 
claim, we remark, that we concur entirely with the learned 
judge who tried this case at the circuit, in his view of it. 

The adjustable wheel is the important feature of this claim. 
The bar or beam and the mould-board suggest nothing in the 
way of novelty, invention, or of peculiarity. The use of the 
base of a plow as a fulcrum, by means of which the plowman 
can raise or lower the point of the plow, or turn it in different 
directions, has long been in use, and on nearly every kind of 
plow. Peter Dutton’s stay-iron, rejected in 1865, affords an 
illustration. 

That an adjustable wheel was deemed by the inventor to be 
quite a different thing from the simple bar or shoe in ordinary 
use, is manifest from the careful description of its advantages 
in the original patent. It is described in these words : — 


“F is an adjustable metallic roller, which is attached to the bar 
A, just back of the mould-board B, The axis of the roller F is 
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fitted or has its bearings in arms ff, which project obliquely from 
a plate g, said plate being slotted longitudinally, so that bolts A A, 
which secure the mould-board to the bar, may pass through said 
slots, the bolts A having each a nut ¢ on them, by screwing up 
which the plate, and consequently the roller, may be secured higher 
or lower, as may be desired.” 


It is also set forth that the point or share of the plow may 
be made to penetrate the soil at a greater or less depth, by ad- 
justing the roller and draught-chain; the roller serving as a 
gauge or guide, and the draught-chain being adjusted at the 
end of the beams, so that the draught may aid the roller; the 
point or share may be made to penetrate the soil, or other- 
wise. 

The plows proved to have been manufactured by Eddy & Co., 
the defendants, have none of them this element of an adjusta- 
ble wheel or roller. Their plow rests upon a plain bar or shoe 
of iron. It has no mechanical contrivance for fixing the angle 
at which the point shall penetrate the earth. This is done by 
the strength of the plowman, who uses the shoe as a fulcrum 
for that purpose. 

No argument is needed to show that there has been no 
violation by the defendants of the Dennis patent in this par- 
ticular. 

In considering the effect of the remaining claim of the reis- 
sue, we are greatly aided by the clear and explicit statement 
of the patentee of what he does not claim as his invention. 

There are three mechanical advantages in his plow, which 
he says he does not claim to have invented : — 

1st, The idea of passing the earth over the mould-board into 
the furrow behind. This result is really the fundamental ad- 
vantage in both the plaintiff's and defendants’ plows. In other 
words, the principal benefit to be derived from either is found 
in the fact that the earth, loosened and broken, will be de- 
posited in the furrow behind the plow, the movable mould- 
boards and the projecting blades at the outer ends of the share. 
both contributing to this result. But the patentee says that 
he is aware that this had been done before his invention, 
and he makes no claim to an invention or discovery in this 
respect. 
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2d, The patentee does not claim the application of a mova- 
ble mould-board to one of the outer edges of the share. This, 
he says, was described in an application previously made (in 
1844) by Drummond. 

8d, The patentee does not claim the use of projecting blades 
at the outer ends of the share. This had been described in a 
patent granted to Langdon in 1842. 

To these disclaimers we may add that he does not make a 
claim for invention in using the shovel of this, plow in an in- 
clined form. He does not even give the angle of inclination at 
which it shall be used, whether it shall be 75°, like the old 
plows, or 45°, like this one. Ever since plows have been used, 
— and there is no secular history of man in which the plow and 
the hoe are not recorded,— we may safely believe that there 
has been an inclination, sometimes greater and sometimes less, 
in the shovel and mould-board. A perfectly upright shovel 
would be nearly immovable, except in a light soil and to a 
very slight depth, while one perfectly flat would be of little 
value. 

Remembering these four items as not being parts of the 
plaintiff's invention, we are prepared to consider what he claims 
to have invented and desires to secure by a patent. In his 
own words, it is “the inclined shovel mould-board B, formed 
and mounted substantially as described, and constructed high- 
est at its outer edges, so as to form on each side of the standard 
A a recess ¢, through which recesses a portion of the earth may, 
after rising upon the mould-board, descend into the furrow in 
the rear of the plow.” 

An inclined shovel mould-board, simply and alone, is not 
spoken of as an invention. It had long been in use in other 
plows. What the claim means to appropriate is a shovel 
“formed and mounted and constructed as described.” There 
is nothing in the form of mounting*— that is, placing it upon the 
beam of the plow — that is peculiar. It is the construction that 
gives it effect. How is it formed and mounted and constructed ? 
He says, in the general description, that it is a metallic bar so 
formed or curved that the front will form the beam of the im- 
plement, and the back an inclined portion to which the mould 
is attached, while the upper edge of the mould-board is so scol- 
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loped out as to form a recess over which the earth may pass, to 
which is attached a metallic adjustable roller, serving as a gauge 
or guide to regulate the depth that the point shall penetrate 
the earth. 

The defendants insisted that, like the other, this claim also 
describes a combination, of which the adjustable roller is an 
essential element, and that there can be no infringement unless 
the roller is used. There is much force in this argument. 

There is, alsa, another view of this part of the case. Elimi- 
nate from this description, first, the idea of an inclined shovel 
or mould-board, and, second, the idea of passing the earth 
over the plow into the furrow, both of which are outside of 
the plaintiff's invention, and nothing remains, except a recess 
formed by a scolloped edge on which the earth will pass, 
and an adjustable roller in connection with the beam of the 
plow. 

As has been before said, the defendants have never used the 
adjustable roller. The infringement, then, if any, consists in the 
use of a recess formed by a scolloped edge over which the earth 
will pass. The learned judge at the circuit held that the patent 
was good for this claim, and that the defendants had infringed 
it. We have reached a different conclusion. 

We think the use of the expression, “ scolloped out so as to 
form a recess,” was not intended to say that the particular form 
in which the recess was made should be that of a curve. A 
scollop may, indeed, imply the idea of a curve, but in a vague 
and indefinite manner. It is as if it had been said, it “ shall 
be so cut out as to form a recess.” The formation of the recess 
was the idea in the mind of the draughtsman, with no reference 
to any question of curved lines or right lines. That this was 
the fact, is made evident by the absence of the word “scol- 
loped”’ in the claim itself, although used in the general descrip- 
tion. If that form had been deemed material, it would have 
been inserted where the patentee sets out with precision what 
it is that he claims. In the claim, it is described by the words 
“constructed highest at its outer edges, so as to form on each 
side a recess” through which the earth may pass. A recess 
made by the outer edges being higher than the inner parts was 
the effect intended to be provided for, and that only. If it had 
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been intended to describe a recess made by a curve, to the ex- 
clusion of a recess made in any other manner, it was very easy 
to say so; but the patentee did not so say, and we think he did 
not so mean. 

If the patentee here had been the inventor of the mould- 
board with a recess for the purpose of passing the earth through 
it into the furrow behind, and had described his invention in the 
words used in his reissued patent, would it not have included 
as well a structure made by right lines as one made by curved 
lines? In Winans v. Denmead, cited by the respondent’s coun- 
sel, it is said, “ Although a particular geometrical form is best 
for a certain purpose, yet other forms, giving substantially the 
same result, are infringements. The result need not be the same 
in degree if it be the same in kind.” 15 How. 344. 

If this be so, it can scarcely be denied that the words used in 
this reissued patent include both forms of a recess, and that it 
thereby claimed what was previously known and in use; to wit, 
a structure for the passage of the earth into the furrow behind. 

No testimony is given that the sod will be more thoroughly 
broken, the earth better pulverized, or the furrows better filled 
by the passage of the earth through a recess made by curved 
lines, than by its passage through a recess of the same depth 
made by straight lines. The plaintiffs, although witnesses, 
gave no testimony to that effect. Of our own knowledge, we 
do not know that it is so. Asa matter of law, certainly we 
are not able to decide that the right-lined recess is any less 
efficacious for the purpose desired than a curved-line recess. 

There is, indeed, testimony to show that the earth and sod 
passing over the low mould-boards of the exhibit M were left 
in a worse condition than when passed over the recess of the 
Dennis plow. 

In speaking on this subject, Henry Holmes says that it left 
the furrow behind hard and flat, as if a log had been drawn 
between the rows. The witness Broughton speaks of it as 
throwing a double furrow outward, and as leaving the furrow 
bare behind. 

But neither of these witnesses attribute the excellences of the 
one plow or the defects of the other to the existence of curved 
or straight lines in forming the recess. 
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To recapitulate : 

1. The second claim of the plaintiff's specification, “ the com- 
bination with the beam A and the mould-board B with the 
adjustable wheel F, arranged and operating substantially as 
used for the purposes specified,” gives no cause of action. It 
is a claim for a combination of which the adjustable wheel F is 
an essential element; and it is not pretended by any one that 
the defendants have ever used an adjustable wheel in the plows 
made by them. 

2. The first claim does not cover an inclined shovel mould- 
board simply, nor does it cover the principle of passing the 
earth over the recess of the plow into the furrow behind, nor 
does the claim cover the passage of the earth over a recess 
formed exclusively with a curved edge. Its effect is to provide 
for a recess cut or carved out for the purpose intended. This 
is not novel, the evidence showing many instances prior to the 
plaintiff's original patent in which the principle and process had 
been used and patented. 

3. There is no evidence to show that there is any advantage 


in passing the earth through a recess formed by curved lines, 
rather than through a recess formed by right lines. 

For these reasons, the decree of the court below must be 
reversed. 

As Dennis has no cause of action, the question of the amount 
of damages cannot arise. 


Decree reversed, and cause remanded with instructions to dis- 
miss the bill with costs. 
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Unrrep STATES v. Two HUNDRED BARRELS OF WHISKEY. 


1. Distilled spirits, owned by and found upon the premises of a rectifier or whole- 
sale liquor-dealer, cannot be seized as forfeited to the United States, under 
sect. 96 of the ‘‘ Act imposing taxes on distilled spirits,” &c., approved July 
20, 1868 (15 Stat. 164), because such rectifier or wholesale liquor-dealer has 
knowingly and wilfully neglected, omitted, or refused to cause packages of 
distilled spirits containing more than twenty gallons each, filled for shipment 
or sale on his premises, to be gauged, inspected, and stamped, in accordance 
with the provisions of sect. 25 of the same act. 

2. The rules and regulations which the Commissioner of Internal Revenue is 
authorized by sect. 2 of that act (id. 125) to prescribe, may aid in carrying 
the law into execution; but they cannot change its positive provisions. 


APPEAL from the Circuit Court of the United States for the 
District of Louisiana. 

April 18, 1874, the property in controversy in this suit, said 
to be owned by one Karstendiek, was seized, as forfeited to the 
United States, by the collector of internal revenue for the first 
collection district of Louisiana; and it was at once libelled by 
the United States attorney for Louisiana, who, on the twenty- 
seventh day of March, 1875, filed an amended libel, setting out 
the causes of seizure and forfeiture in these words, viz. : — 


“For that the said Karstendiek, at the time and place of seizure 
of said property as aforesaid, being, and for more than six months 
prior thereto having been, a rectifier of distilled spirits, and, as such, 
having paid the special tax required by the statute of the United 
States, and being then and there on said premises engaged in and 
carrying on the business of rectifier as aforesaid, for and during the 
time and period aforesaid, did, on the fifth day of January, 1874, 
and at divers other times and dates during the period of six months 
aforesaid, the precise times and dates whereof are to the said attor- 
ney unknown, fill for shipment, sale, and delivery, on his said rectify- 
ing premises, a large number of casks, barrels, and packages with 
distilled spirits, the precise number whereof being to the said attor- 
ney unknown, each and every which said casks and packages, so 
filled as aforesaid, then and there did contain, respectively, more 
than twenty gallons of distilled spirits, and did then and there, as 
to each and all of said casks and packages aforesaid, wilfully and 
knowingly omit, neglect, and refuse to procure and cause, as by 
the statute of the said United States he was then and there to do, 
in carrying on and conducting his said business of rectifier as afore- 
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said, a United States gauger to then and there gauge and inspect 
the said casks and packages, and to place thereon the stamps re- 
quired by law, contrary to the form of the statute of the United 
States in such case made and provided, by reason whereof, and by 
force of the statutes of the United States in such case made and 
provided, all the said distilled spirits hereinbefore enumerated 
and described, found and seized at the time and place aforesaid, 
and so owned by the said Karstendiek aforesaid, at the time and 
under the circumstances aforesaid, became forfeited to the United 
States. ‘ ' 

“ For that the said Karstendiek, at the time and place of seizure 
of said property as aforesaid, being, and for more than six months 
prior thereto having been, a wholesale liquor-dealer as aforesaid, 
for and during the time and period aforesaid, did, on the fifth day 
of January, 1874, and at divers other times and dates during the 
period of six months aforesaid, the precise times and dates whereof 
are to the said attorney unknown, fill for shipment, sale, and deliv- 
ery, on his said premises, a large number of casks, barrels, and 
packages with distilled spirits, the precise number whereof being to 
the said attorney unknown, each and every which said casks and 
packages, so filled as aforesaid, then and there did contain, respec- 
tively, more than twenty gallons of distilled spirits, and did then and 
there, as to each and all of said casks and packages aforesaid, wil- 
fully and knowingly omit, neglect, and refuse to procure and cause, 
as by the statute of the said United States he was then and there to 
do, in carrying on and conducting his said business of wholesale 
liquor-dealer as aforesaid, a United States gauger then and there to 
gauge and inspect the said casks and packages, and to place thereon 
the stamps required by law, contrary to the form of the statute of 
the United States in such case made and provided, by reason 
whereof, and by force of the statutes of the United States in such 
case made and provided, all the said distilled spirits hereinbefore 
enumerated and described, found and seized at the time and place 
aforesaid, and so owned by the said Karstendiek aforesaid, at the 
time and under the circumstances aforesaid, became forfeited to the 
United States.” 


Twenty-five barrels of the whiskey seized were never the prop- 
erty of Karstendiek, but were claimed by and found to belong 
to other parties. All the claimants demurred to the informa- 
tion, upon the ground that neither count set forth or alleged 
any facts warranting the seizure or forfeiture of the liquors. 
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The demurrer was sustained and the information dismissed. 
The case was then brought here. 


Mr. Assistant Attorney-General Smith for the United States. 
Mr. J. D. Rouse, contra. 


Mr. CHIEF JUSTICE WAITE delivered the opinion of the court. 

This case presents the question, whether property owned by 
and found upon the premises of a rectifier or wholesale liquor- 
dealer can be seized as forfeited to the United States, under 
sect. 96 of the “ Act imposing taxes on distilled spirits,” &c., 
passed July 20, 1868, 15 Stat. 164, because such rectifier or 
wholesale liquor-dealer has knowingly and wilfully neglected, 
omitted, or refused to cause packages of distilled spirits contain- 
ing more than twenty gallons each, filled for shipment or sale on 
his premises, to be gauged, inspected, and stamped, in accord- 
ance with the provisions of sect. 25 of the same act. 

Sect. 25 provides, that whenever any cask or package of 
rectified spirits shall be filled for shipment, sale, or delivery on 
the premises of any rectifier who shall have paid the special 
tax required by law, it shall be the duty of a United States 
gauger to gauge and inspect the same, and place thereon an 
engraved stamp of a particular kind; and whenever any cask 
or package of distilled spirits shall be filled for the same pur- 
pose on the premises of any wholesale liquor-dealer, it shall be 
the duty of the United States gauger to gauge, inspect, and 
stamp the same in a like manner. 

Sect. 96 provides, “that if any .. . rectifier or wholesale 
liquor-dealer . . . shall knowingly and wilfully omit, neglect, 
or refuse to do, or cause to be done, any of the things required 
by law to be done in the carrying on or conducting of his busi- 
ness, or shall do any thing by this act prohibited, if there be no 
specific penalty or punishment imposed by any other section 
for the neglecting, omitting, or refusing to do, or for the doing 
or causing to be done, the thing required or prohibited, he 
shall pay a penalty of $1,000, and. . .all distilled spirits 
or liquors owned by him, or in which he has any interest as 
owner, . . . shall be forfeited to the United States.” 

Sect. 57 provides, that “ all distilled spirits found, after thirty 
days from the time this act takes effect, in any cask or package 
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containing five gallons or more, without having thereon each 
mark and stamp required therefor by this act, shall be forfeited 
to the United States.” 

Sect. 25 does not specifically imposé the duty upon the rec- 
tifier or wholesale dealer of causing or procuring the filled casks 
to be gauged, inspected, or stamped. It is made the duty of 
the gauger to do the gauging, inspecting, and stamping, but not, 
in terms of the dealer, to cause it to be done. If there were 
nothing more, it would be clear that any omission of the recti- 
fier or dealer to act in the matter would not be a cause of for- 
feiture. Sect. 96 was, however, undoubtedly intended to impose 
upon rectifiers and wholesale liquor-dealers the duty of doing, 
or causing to be done, every thing pertaining to their respective 
occupations which was necessary, in order to enable others act- 
ing under the law to do what was required of them. If they 
failed in this, and there was no other penalty provided for the 
neglect, they were subjected to the provisions of that section. 
If, however, by any other section a specific duty was imposed 
on them, which, if performed, would enable the other parties to 
act in the proper manner, and a penalty was prescribed for the 
omission to perform such duty, they were not to be proceeded 
against under sect. 96. It was not intended by Congress in that 
section to add to the already-existing penalties for an offence, 
but to provide for omitted cases only. The object evidently 
was to so contrive the machinery of the law that when one part 
was set in motion the rest must follow. 

If, then, it is found that by some other section of the act a 
penalty is imposed upon the rectifier or wholesale dealer, as a 
consequence of the failure of the gauger to stamp the casks 
filled on his premises for shipment, sale, or delivery, it may 
fairly be presumed that this was the penalty he was to suffer 
for neglecting to procure the stamping to be done; for the 
gauging and inspecting, under the law, are only preliminary to 
the stamping. The only neglect he could be charged with 
under sect. 96 would be a failure to make known at the proper 
office that there were on his premises packages requiring the 
action of the gauger, under sect. 25. Now, sect. 57 provides, 
that if packages of distilled spirits are found on his premises 
containing five gallons or more each, which do not have upon 
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them each mark or stamp required by the law, they shall be 
forfeited. This, then, is a specific penalty provided for the fail- 
ure to procure or cause the stamping to be done on packages of 
five gallons and upward ; and it follows the packages wherever 
found. The unstamped packages in this case contained each 
twenty gallons or more. 

It has been contended, however, that this special provision 
of sect. 57 applies only to distilled spirits on hand when the 
act of 1868 was passed. Such seems to have been the opinion 
of Judge Ballard, of the Kentucky district, as reported in the 
ease of United States v. Thirty-seven Barrels of Apple Brandy, 
11 Int. Rev. Rec. 186; but since that time, in 1871, Judge 
Lowell, of the Massachusetts district, has decided the other 
way. United States v. Ninety-five Barrels of Distilled Spirits, 
14 id. 6. Judge Knowles, of the Rhode Island district, after- 
wards followed this ruling of Judge Lowell. United States v. 
Thirty-four Barrels Distilled Spirits, 13 id. 188. Other able 
district judges have decided that sect. 96 did apply to this class 
of omissions, but it nowhere appears from their opinions that 
their attention was called to the provision of sect. 57. United 
States v. One Rectifying Establishment, 11 id. 45, decided in 
1869, in the northern district of Mississippi, and United States 
v. One Hundred and Thirty-three Casks Distilled Spirits, id. 
191, decided not long after in the California district. The 
circuit judge in this case has decided in accordance with the 
opinions of Judges Lowell and Knowles, and held that sect. 57 
did apply. The rulings of two commissioners of internal rey- 
enue are to the same effect, one dated Sept. 10, 1869, 10 id. 97, 
and the other, May 13, 1871, 13 id. 170; and it seems to us that 
-this is the proper construction of the law. It is true that the 
clause referred to is found in a section of the statute which 
relates especially to spirits on hand when the law was passed ; 
but it is general in its terms,and broad enough to cover the 
case. As was well said by Judge Lowell in the case against 
ninety-five barrels of distilled spirits, “to limit the meaning 
will not only require us to read ‘act’ asif it were ‘section,’ but 
to disregard ‘each; ’ because there is but one particular stamp 
required by this section, and this would naturally be mentioned 
‘as the stamp required by the section,’ or some such expres- 
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sion.” And again, as is also said by the same judge, “ It is 
proper and usual that the goods which are not stamped should 
be forfeited, and it is so provided in respect to cigars and 
tobacco, by sects. 70 and 90 ; but there is no provision for forfeit- 
ing unstamped spirits, unless it be the one in question.” 

The rules and regulation which the Commissioner of Inter- 
nal Revenue is authorized by sect. 2 to prescribe cannot have 
the effect of bringing the case under the operation of the pen- 
alty provided in sect. 96, if it was already covered by sect. 57. 
The regulations of the department cannot have the effect of 
amending the law. They may aid in carrying the law as it 
exists into execution, but they cannot change its positive pro- 
visions. Decree affirmed. 


RAILROAD COMPANY v. DURANT. 


1. Where a conveyance of real estate is made to the grantee, as “ trustee,” with- 
out setting forth for whom or for what purpose he is trustee, parol evidence 
is admissible to establish the fact. 

2. A trustee cannot claim adversely to those for whom he acquired and holds the 


property. 


APPEAL from the Circuit Court of the United States for the 
District of Nebraska. 

This was a bill in equity by the Union Pacific Railroad 
Company against Thomas C. Durant, to compel his conveyance 
to the company of certain lots and lands. 

The case made by the complainant, in its bill, is substantially 
this: That in the month of November, 1863, the Union Pacific 
Railroad Company, having commenced surveys at or in the 
vicinity of Omaha, for the purpose of ascertaining the best 
point for the location of the eastern terminus of its road, and 
the most practicable route thence westward, certain citizens of 
Omaha proposed to the engineer in charge of said surveys to 
convey to the defendant, the then vice-president and principal 
managing officer and agent of the company, for its use, certain 
tracts of lands and certain lots therein described, “ said convey- 
ances to be made conditional upon the location of the said eastern 
terminus within one and a quarter miles of Farnham Street, 
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thence running west from said point towards the Platte Valley ;” 
that such proposal was accepted, and the conditions performed, 
and that the several parties, being satisfied therewith, made 
conveyances according to their agreement, but by the express 
direction of the defendant his name was inserted therein as 
grantee and trustee; that the said conveyances recited that 
they were made “in consideration of the location of the eastern 
terminus of the Union Pacific Railroad at Omaha, within one 
and a quarter miles of Farnham Street, thence running west 
from said point to the Platte Valley;” that it was the inten- 
tion of the donors to convey, and that the defendant took the 
lands and lots in trust for the company, it having furnished the 
consideration therefor, and still so holds the same, but has re- 
fused, upon request, to convey to the company. The bill prays 
for a decree to compel him to execute the trust and convey 
them to the complainant. 

The substance of the answer is that the company did not 
fix the location of the eastern terminus or the westward route 
of the road, but that the surveys therefor were made at the 
defendant’s individual expense, and under his management 
and direction; that the proposed donation was intended to be 
made to him individually, in order to secure his influence with 
the president and the company in establishing said terminus 
and route; that the word “ trustee” was inserted in said deeds 
solely at his own instance, to declare a trust in favor of the 
grantors, in case of a non-performance of the conditions of the 
agreement; that he has conveyed to the corporation a portion 
of the lands necessary to its use, but that the residue he still 
holds ; that the sole consideration of said conveyances was the 
location of the eastern terminus within one mile and a quarter 
of Farnham Street, and the approval of the route westward by 
the president, in whom alone was vested the power to locate 
the said terminus or the said route; that the condition of the 
contract never was complied with, and that therefore there has 
been a reversion of the lots and lands to the grantors, for 
whom he holds, and who should be made parties to the 
action. 

Upon the final hearing the court dismissed the bill, on the 


ground, as to most of the property in controversy, that the pro- 
VOL. v. 87 
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posal pursuant to which the conveyances were subsequently 
executed to the defendant as trustee was secured by an illegal 
and oppressive exercise of his power as the acting president 
and active manager of the company, and that he held the prop- 
erty as trustee for the donors, except as to certain tracts, which, 
it was admitted, he had received as trustee for the company. 
From the decree dismissing the bill this appeal was taken. 


Mr. Andrew J. Poppleton for the appellant. 
Mr. James M. Woolworth, contra. 


Mr. JusTICE SWAYNE delivered the opinion of the court. 

There are no questions of law or fact of any difficulty in this 
case. <A brief opinion will be sufficient to dispose of it. 

An examination of the record has satisfied us that the con- 
sideration for the conveyances to the appellee proceeded wholly 
from the appellant ; that the appellee took the titles in trust ; 
that he was a trustee ; that the appellant was the cestuz que trust ; 
and that the appellee has stood in that relation ever since the 
conveyances were executed to him, and that he still holds the 
premises in that capacity. This is the whole case. The claim 
of the appellee that he took the titles in trust for the grantors 
is absurd upon its face, and contradicted by the proofs. If the 
grantors intended to deny the right of the company to demand 
the performance of the contract, why did they convey at all? 
Potior est conditio defendentis. Why interpose a trustee? and 
especially why recite in the deeds that the condition of the sub- 
scriptions had been fulfilled ? 

These suggestions set in a strong light the character of this 
pretence. 

But it is said the conveyances grew out of an illegal transac- 
tion between the company and the grantors. To this there 
are several answers. The grantors have voluntarily executed 
the contract. They have not intervened, and do not complain. 

The conveyances to the trustee were, in the view of the law, 
the same thing as if they had been to the company. The transac- 
tion between the parties in interest was thus finally closed. There 
will be neither more nor less of illegality between the original 
parties, whether the trustee does or does not respond to his 
obligation to the company. In that obligation there is no pre- 
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tence for saying there is any taint of any kind; and it is that 
obligation alone which it is sought to enforce by this proceed- 
ing. All the deeds but one designate the appellee as “ trustee,” 
without setting forth for whom or for what purpose. Parol 
evidence was admissible to show these things. The designa- 
tion alone was sufficient to devolve the duty of inquiry upon 
any third person dealing with the property. Duncan v. Jaudon, 
15 Wall. 165; Shaw v. Spencer and Others, 100 Mass. 821; 
Sharp v. Taylor, 2 Ph. 801; McBlair v. Gibbs, 17 How. 232; 
Brooks v. Martin, 2 Wall. 70. The appellee cannot claim ad- 
versely to those for whom he acquired and holds the property. 
The rights of others, if such rights exist, do not concern him. 
He cannot vicariously assert them. 

The office of a trustee is important to the community at 
large, and frequently most so to those least able to take care 
of themselves. It is one of confidence. The law regards the 
incumbent with jealous scrutiny, and frowns sternly at the 
slightest attempt to pervert his powers and duties for his own 
benefit. The tenant cannot deny the title of his landlord. A 
multo fortiort ought not the trustee to be permitted to deny 
that of his beneficiary. 

The position assumed by the trustee in this case is not unlike 
that of one who, having deprived the owner of the possession of 
his property, when called to account civilly or criminally, should 
insist that the owner’s title was fatally tainted with fraud, and 
that hence the offender had the right to “ take and carry away,” 
and keep and enjoy, the property himself with impunity. 

The conduct of the appellee, stripped of the verbiage with 
which it has been surrounded, and viewed in its nakedness, 
strongly offends the moral sense of the judicial mind. 

The decree will be reversed, and the cause remanded with 
directions to enter a decree in favor of the complainant; and 
it is So ordered. 
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UNITED STATES v. MANN. 
\ 


Under sect. 3177 of the Revised Statutes, authorizing any collector, deputy- 
collector, or inspector, to enter, in the daytime, any building or place where 
any articles or objects subject to tax are made, produced, or kept, within his 
district, so far as it may be necessary for the purpose of examining said arti- 
cles or objects, the United States brought suit against the cashier of a national 
bank, having charge of its place of business, where were kept checks drawn 
upon and paid by it, who refused to permit the collector of the proper dis- 
trict to examine said bank-checks. Held, that the declaration was bad in not 
alleging that the paid checks on the bank remaining in its possession were 
not duly stamped at the time they were made, signed, and issued. 


ERROR to the Circuit Court of the United States for the 
District of Minnesota. ‘ 

This is an action by the United States to recover from the 
defendant $500, as a forfeiture for an alleged violation of sect. 
3177 of the Revised Statutes. 

The complaint alleges that on the Tth of January, 1875, in 
the daytime, in the city of St. Paul, Minn., the defendant, 
Walter Mann, who was then and there the vice-president of 
the Merchants’ National Bank of St. Paul, had the charge and 
superintendence of the place of business, to wit, the rooms and 
vaults occupied by said bank, in which said place of business 
were then and there kept by said bank certain articles subject 
to tax, to wit, certain bank-checks which had theretofore been 
drawn upon and paid by said bank, a more particular descrip- 
tion whereof is to the plaintiff unknown. 

That the defendant, having then and there the charge and 
superintendence of the said place of business of said bank in 
which were then and there kept the aforesaid paid bank-checks, 
was, by Irving Todd, who was then and there the collector of 
the internal revenue of the United States in and for the col- 
lection district of which the said city was then and is a part, 
and who had then and there entered the said place of business 
of said bank for the purpose of examining, as such collector, 
the said paid bank-checks, then and there duly requested to 
suffer him, the said collector, as such, to examine the paid bank- 
checks aforesaid, so kept by said bank then and there in its said 
place of business, and that the said defendant then and there 
refused to suffer the said collector to examine said checks, or 
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any one or part of the same, contrary to the statute in such case 
made and provided. 
The defendant demurred, on the ground that the complaint 
did not state facts sufficient to constitute a cause of action. 
The demurrer having been sustained, and judgment rendered 
for the defendant, the United States brought the case here. 


The Solicitor-General for the United States. 
Mr. George L. Otis, contra. 


Mr. JUSTICE CLIFFORD delivered the opinion of the court. 

Authority is given to any collector, deputy-collector, or in- 
spector.of internal revenue to enter, in the daytime, any build- 
ing or place within his district, where any articles or objects 
subject to such taxation are made, produced, or kept, so far as 
it may be necessary for the purpose of examining such objects 
or articles ; and the provision is, that any owner of such building 
or place, or any person having the agency or superintendence 
of the same, who refuses to admit such officer, or suffer him to 
examine such articles or objects, shall for every such refusal 
forfeit $500. Rev. Stat., sect. 3177. 

Founded upon that provision in the act of Congress, the com- 
plaint filed in the Circuit Court alleges and charges that the 
defendant, having at the time mentioned the care and superin- 
tendence of the described bank and its place of business, in 
which certain paid bank-checks were then and there kept, re- 
fused then and there to suffer the collector of the district, who 
then and there entered the bank for the purpose, to examine 
the said paid bank-checks so kept then and there in said place 
of business, though thereto requested by the collector, which 
said refusal was then and there contrary to the form of the 
statute in such case made and provided. 

Service was made, and the defendant appeared and demurred 
to the complaint. Hearing was had, and the court sustained 
the demurrer, the reasons for the conclusion not being exhibited 
in the transcript; but the record contains a statement to the 
effect that the plaintiffs standing on their complaint, the court 
rendered judgment for the defendant. Error was assigned by 
the plaintiffs, and they sued out the present writ of error. It 
is now contended by the United States that the judgment was 
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for the wrong party ; that it should have been rendered for the 
plaintiffs, and’ not for the defendant, which is the only error 
assigned for the consideration of this court. 

Bank-checks, drafts, or notes for the payment of money, drawn 
upon any bank, broker, or trust company, at sight or on demand, 
are subject to a tax of two cents, to be paid by the person who 
makes, signs, or issues the same, or for whose use or benefit the 
same are made, signed, or issued. 18 Stat. 310; Rev. Stat., 
sect. 3418. Exceptions exist to that requirement in behalf of 
Federal and State’ officers, and in behalf of county, town, and 
other municipal corporations, when in the strict exercise of 
functions belonging exclusively to their ordinary governmental 
or municipal capacity. Id., sect. 3420. 

Cases arise where such an instrument is issued without being 
duly stamped ; and in such a case the provision is, that neither 
the instrument nor any copy thereof shall be admitted or used 
in evidence in any court until a legal stamp denoting the amount 
of the tax is affixed thereto, as prescribed by law. Instruments 
of the kind are required to be stamped at the time of their 
issue ; and the provision is, that unless a stamp or stamps of the 
proper amount shall be affixed to the same, and cancelled, it 
shall not be lawful to record the instrument, and that the record 
if so made shall be utterly void. Provision is also made that 
parties violating those regulations, by making, signing, or issuing 
any such instrument, document, or paper, without being duly 
stamped, shall for every such offence forfeit the sum of $50, 
and that the unstamped instrument shall be deemed invalid and 
of no effect. Id., sect. 3422. 

Such officer may enter, in the daytime, any building or place 
within his district where any articles or objects subject to taxa- 
tion are made, produced, or kept, so far as it may be necessary 
for the purpose of examining said articles or objects. Unless 
articles or objects of taxation are made, produced, or kept in 
any building belonging to another, the collector derives no au- 
thority under that act to enter the building at all; and even 
then his right to enter the same is strictly limited by the words, 
‘“*so far as it may be necessary for the purpose of examining 
such articles or objects.” 

Where articles or objects subject to taxation are -made, pro- 
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duced, or kept in any building, by whomsoever owned, the pro- 
vision is that the collector or other officer named may enter 
the same, so far as it may be necessary for the purpose of ex- 
amining said articles or objects; but the act of Congress gives 
the officer no authority whatever to enter the building of an- 
other for any other purpose than that which the act specifically 
describes. 

Strictly limited as the right conferred is, it is a privilege easily 
defined ; and it is equally clear that the prohibition addressed 
to the owner or person in charge of the place of business is 
explicitly confined to the refusal to suffer the officer to enter 
' the building where the articles or objects subject to taxation 
are made, produced, or kept, for the special purpose particularly 
set forth in the section. Owners of such a building, or persons 
having the agency or superintendence of the same, are forbidden 
to refuse to admit the collector, deputy-collector, or inspector 
to enter such building for the described special purpose; and 
the provision is, that if they do so refuse, and do not suffer the 
officer to examine such articles or objects, they shall for every 
such refusal forfeit $500. 

Persons other than the owner of the building or place of 
business cannot be held liable to the penalty prescribed in the 
section, unless it be alleged and proved that he or they had at 
the time the agency or superintendence of the same, and that 
it was a building or place where articles or objects subject to 
taxation were made, produced, or kept, and that the person or 
persons accused of having violated the prohibition of the section 
then and there refused to allow the officer to enter the building 
or place of business for the described purpose, or to suffer him 
to examine the articles or objects subject to taxation then and 
there kept in said building or place of business. 

Informations for offences or penalties created and defined by 
statute, like indictments, must follow the words of the statute ; 
and where there is no substantial departure from that require- 
ment, the information, like the indictment, is in general suffi- 
cient, except in cases where the statute is elliptical, or where 
by necessary implication other constituents are component parts 
of the offence. Offences created by statute as well as offences 
at common law consist, with rare exceptions, of more than one 
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ingredient ; and the rule is universal, that every ingredient of 
which the offence is composed must be accurately and clearly 
expressed in the indictment or information, or the pleading will 
be held bad on demurrer. United States v. Cook, 17 Wall. 168; 
1 Bishop, Cr. Pro. (2d ed.), sect. 81; Archb. Cr. Pl. & Ev. 
(18th ed.) 54. 

Orders for the payment of money, including checks and 
drafts drawn upon any bank, banker, or trust company, are 
subject to a tax of two cents; and it is understood to be the 
opinion of the department that the exaction specified is a tax 
upon the instrument to be paid by the person who makes, signs, 
or issues the same, or the person for whose use or benefit the 
order or check was made, signed, or issued. 18 Stat. 310; 
Rev. Stat., sect. 3418. 

Suppose that is so, then it may perhaps be suggested that a 
bank-check, though paid, if it was made, signed, and issued 
without being duly stamped with a stamp denoting the amount 
of the tax, is still an article or object subject to taxation within 
the meaning of the provision under consideration, unless it can 
be held that the tax is merged in the penalty prescribed for 
the violation of the requirement that the instrument shall be 
stamped at the time it is made, signed, and issued. Id., sect. 
3421. 

Such a question may arise in a subsequent case; but it is 
wholly unnecessary to discuss it in the ease before the court, as 
it is not alleged in the information that the paid bank-checks 
therein described were not duly stamped at the time the same 
were made, signed, and issued, as required by the act of Con- 
gress. Instead of that, the charge in the information is to the 
effect that the paid bank-checks were then and there kept in 
the bank or place of business then and there under the charge 
and superintendence of the defendant; that the collector of the 
district then and there entered the said bank or place of busi- 
ness for the purpose of examining the said paid bank-checks, 
and that he, the collector, then and there requested the defend- 
ant to suffer him to examine the said paid bank-checks so kept 
by the said bank then and there in their said place of business ; 
and that the defendant then and there refused the said request 
of the said collector. Matters not alleged in the information 





Oct. 1877.] Unitep States v. Mann. 585 


cannot be regarded as confessed by the defendant, as the de- 
murrer only admits what is well pleaded. 

Certain bank-checks which had theretofore been drawn upon 
and paid by the bank, it is alleged in the information, were 
then and there kept in the rooms and vaults of the bank; and 
it is proper to say that the said checks are described in the pre- 
liminary part of the information as “articles subject to tax,” 
but it is nowhere alleged in the information that the said paid 
bank-checks were not duly stamped with stamps denoting the 
tax to which the same were subject at the time the checks were 
made, signed, and issued. 

Ingredients or elements not set forth in the information 
or other criminal accusation cannot be incorporated into the 
charge against the defendant after he is served with process, 
and it is equally clear that paid bank-checks which were duly 
and sufficiently stamped at the time they were made, signed, and 
issued are not articles or objects subject to taxation, within the 
meaning of the act of Congress on which the information in 
this case is founded ; and, if so, then it follows as a necessary 
conclusion that the defendant might lawfully refuse to suffer 
the collector to examine the paid bank-checks described in the 
information. 

Penal offences created by statute, whether to be prosecuted 
by indictment or information, must be accurately and clearly 
described in the pleadings for the recovery of the penalty; and 
if the offence cannot be so described without expanding the 
allegations beyond the mere words of the statute, then it is 
clear that the allegations of the accusation must be expanded 
to that extent, as it is universally true that no pleading in such 
a case can be sufficient which does not accurately and clearly 
allege all the ingredients of which the charge is composed, so 
as to bring the accused within the true intent and meaning of 
the statute defining the accusation. 

In general, says Chief Justice Marshall, it is sufficient in a 
libel of information to charge the offence in the very words 
which direct the forfeiture ; but the proposition, we think, is not 
universally true. If the words which describe the subject-mat- 
ter of the prohibition are general, including a whole class, . . . 
we think the charge in the libel ought to conform to the true 
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sense and meaning of the words as used by the legislature. 
The Mary Ann, 8 Wheat. 880; The Schooner Hoppet and Cargo 
v. United States, 7 Cranch, 389; 2 Pars. Ship. & Adm. 386. 

Examples of the kind where it has been held that it is not 
sufficient to follow the words of the statute are quite numerous, 
and they show that many of the exceptions are as extensively 
recognized and as firmly settled as any other rule of pleading 
in such cases. Views of a corresponding character are expressed 
by this court in another case, where the opinion was delivered 
by Mr. Justice Story. Having stated the rule that it is in 
general sufficient to allege the offence in the very terms of the 
statute, he proceeds to remark: We say in general, for there 
are doubtless cases where more particularity is required, either 
from the obvious intention of the legislature or from the known 
principles of law, both of which exceptional requirements are 
applicable in this case. 

Known principles of law require greater particularity to be 
observed in order that all the ingredients which constitute a 
violation of the statutory offence may be accurately and clearly 
alleged ; and it is equally clear that the intention of Congress 
requires the same thing, as it is obvious that Congress never 
could have intended that paid bank-checks, duly and sufficiently 
stamped at the time they were made, signed, and issued, should 
be regarded as articles or objects subject to taxation within the 
meaning of the provision in the act of Congress under consid- 
eration. Brig Caroline v. United States, T Cranch, 496; The 
Schooner Anne v. United States, id. 570; Conkl. Treat. (5th 
ed.) 546. 

Authorities other than those already referred to are not 
necessary to show that an information to recover a penalty 
created by statute must state all the material facts and cireum- 
stances which constitute the offence, so as to bring the party 
impleaded precisely within the provisions of the statute defining 
the offence; but, should it be desired to consult other authori- 
ties, it will be found that the following fully support the prop- 
ositions: 2 Colby, Cr. Law, 114; People v. Wilbur, 4 Park. 
(N. Y.) Cr. 19; Steel v. Smith, 1 Barn. & Ald. 95; Conkl. 
Treat. (5th ed.) 548. 

Viewed in the light of these suggestions, it is clear that the 




















Oct. 1877. ] MITCHELL v. MOORE. 587 


right conferred upon the officer to enter the building or place 
of business of another in such a case is strictly limited toa 
building or place of business in which articles or objects subject 
to taxation are, at the time of the proposed entry and examina- 
tion, made, produced, or kept, and that paid bank-checks, 
unless it is alleged and proved that they were not duly and 
sufficiently stamped at the time they were made, signed, and 
issued, are not articles or objects subject to taxation within the 
meaning of the act of Congress on which the information is 
founded. Nothing is admitted by the demurrer except what 
is well pleaded in the information; and inasmuch as the only 
charge of the information in that regard is that paid bank- 
checks were then and there kept in the said building or place 
of business described, the court is of the opinion that the 
information does not set forth any legal offence ‘against the 
defendant, as defined by the said act of Congress. 


Judgment affirmed. 





MITCHELL v. MOORE. 


1. A trustee residing in Alabama during the rebellion, who kept no separate 
accounts of the trust fund, but invested it in his own name, cannot charge 


it with the losses he sustained from payments made to him in Confederate 
money. 
2. Where the allegations of a bill charging a breach of trust, and praying for an 
account by the trustee, the payment of the amount found due, his removal, 
and general relief, are sustained by the proofs, — He/d, that the appointment 
of a new trustee, and the decree for the payment to him of the principal 
of the fund, is necessary to carry into full effect an order for the removal of 
the old trustee. 


APPEAL from the Circuit Court of the United States for the 
Southern District of Alabama. 
In November, 1878, Catharine Moore, by L. D. Moore, her 
husband and next friend, filed her bill against Daniel Mitchell, 
her trustee, charging him with neglect in the execution of his 
trust, and with loss of the fund. 
This trust was created by James Mitchell, her father, who, 
by will, appointed said Daniel and one Baskin his executors, 
and bequeathed to them a negress and her child, in trust for 
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Catharine. The hire of these was to be paid to her annually ; 
and if the executors should deem it proper to sell the ‘slaves, 
then the interest on the purchase-money was to be paid annu- 
ally to her. The fifth item provides, in case she should survive 
her husband, the slaves were to be delivered to her, or, if they 
were sold, the purchase-money was to be paid to her. 

The will further provides that the executors shall sell the 
real estate of the testator, the proceeds to be equally distributed 
among the children named in the will. “ The share of Catha- 
rine to be held in trast by my executors, and the interest accru- 
ing annually to be paid to Catharine, as specified in the fifth 
item, and finally disposed of in the same manner as the prop- 
erty directed in the fifth item.” 

James Mitchell died in Sumter County, Alabama, in 1856, 
and immediately thereafter the executors qualified under the 
will. 

The bill avers that there was a large amount due her for the 
hire of the slaves, and that the executors, on a settlement with 
the Probate Court, were charged with the sum of $9,204.60, 
which, divided into shares according to the will, left them 
indebted to the complainant in the amount of $1,150.54; 
that they have neglected for the past eleven years to pay 
interest, and mingled the fund with their own, and used it, 
to her great loss; that Baskin resides beyond the jurisdic- 
tion of the court; and that said Daniel had “almost if not 
the exclusive management of the trust and the property created 
thereby.” 

The prayer is that the trust be established, and an ac- 
count taken of what is due for principal and interest; that the 
trustees be removed; and that Mitchell “may be decreed to 
pay to your oratrix whatever she may be found entitled to 
under said trust.” 

To this is added a prayer for general relief. 

An amended bill avers that the executors had sold the slave 
girl and her child before the late war, and had never accounted 
for the hire or the purchase-money. 

The answer sets forth that said Daniel accepted the trust 
purely for the accommodation of his sister, the complain- 
ant, and by agreement with his father was not to charge any 
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compensation for his services; that he never received or made 
any claim therefor; and that by this agreement he was not 
to be charged with any loss in the execution of the trust, if he 
should manage it as he did his own affairs. 

It admits the sale of the negress and her child in July, 
1856, for the sum of $1,375.25, and avers that up to 1862 said 
Daniel accounted annually for the interest thereon ; that pay- 
ment was not subsequently made, as there was no communica- 
tion during the war between Alabama and Texas, in which 
latter State his sister then resided; and that the money was 
loaned out on good'security, and was during the war paid to 
him in Confederate money, then the only currency. It fur- 
ther avers that “all of the said money, together with a large 
sum owned by defendant, became valueless and lost to him ;” 
that the complainant’s distributive share, $1,150.54, was loaned 
out on good security, and the interest thereon annually paid 
up to 1862; and that the amount due on the loan was paid to 
him in March, 1863, in Confederate currency, which at that time 
was worth three and a half for one in United States currency. 

A decree was rendered against Mitchell, removing him as 
trustee, and adjudging that he pay the principal to a new trustee. 

Mitchell appealed to this court, assigning for error the ruling 
of the court below that he was liable for the amount decreed 
against him, and that the principal amount be paid to a new 
trustee. 

The remaining facts are stated in the opinion of the court. 


Mr. Philip Phillips for the appellant. 
Mr. Conway Robinson and Mr. Leigh Robinson, contra. 


Mr. CHIEF JUSTICE WAITE delivered the opinion of the 
court. 

There can be no doubt that the trust fund in this case was 
always used by the defendant as his own, and that all invest- 
ments were made by him in his own name, with nothing 
whatever to indicate an appropriation to the purposes of the 
trust. When inquired of by the complainant,in October, 1860, 
in respect to the trust, the defendant wrote: “If you will be 
contented I will fix your money so that you can see it any 
instant. But as the time is now, it is in a better fix now than 
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it would be if you had it.” In his deposition, taken in his own 
behalf, when upon cross-examination he was required to make 
a full, complete, and detailed statement of his execution of the 
trust, he said: “I kept no separate account of the trust fund 
after it came into my hands. I accounted for the annual inter- 
est to the agent of the complainant, and was ready to pay over 
the principal in the event of the death of A. L. D. Moore, 
which was the time fixed by the will of my father for me to 
pay over to my sister the corpus of the trust. I thought this 
was all I was required to do, and, therefore, kept no separate 
and distinct accounts of the trust fund, and cannot give the 
dates of the loans, or other particulars inquired about... . 
When necessary, I put some of my own funds with it to make 
out the sum a borrower might wish to get, and kept no sepa- 
rate accounts of it, and can furnish none.” 

Under these circumstances, clearly the defendant is in no 
condition to charge the trust with the losses he has sustained 
from payments to him in Confederate money. As long ago as 
1681, it was said in argument, and approved by the then Lord 
Chancellor of England, in Dashwood v. Elwall, 2 Ch. Cas. 56, 
that “if an executor hath orphan’s or other men’s money in his 
hands, and hath power to lend it, if he do so, and take security 
in his own name, which faileth, he shall answer the debt in his 
own money, unless that he indorse the bond, or do some other 
thing, at the time of lending the money or taking the security, 
which may doubtless declare the truth,” and this because “ heed 
was to be taken that we make not such examples under which 
dishonest men may shelter themselves.” If this were not the 
rule, it was also said, *‘ It will be in the power of one who deals 
for several persons and for himself also, taking security by bond 
in his own name, if any of the debts fail, to gratify whom he 
pleaseth with good securities, yea, himself, and play the securi- 
ties, good or bad, into his own hands, or what he pleaseth.” 
Thus were set forth in the language of the time a rule, and the 
reason of it, by which courts of equity have universally required 
trustees to account; and it can never be departed from, without 
danger that wrong will be done. Massey v. Banner, 4 Madd. 
413; Wren v. Kirton, 11 Ves. Jr. 3877; McAllister v. The 
Commonwealth, 30 Pa. St. 586; Stanley’s Appeal, 8 id. 431. 
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This disposes of the first assignment of error. There is no dis- 
pute as to the amount of the trust fund, and no complaint is made 
of the rate of interest for which the defendant has been decreed 
to account, if he is liable to account at all. 

The second assignment of error is to the effect that the court 
could not direct the payment of the principal sum to a new 
trustee, because such a decree was inconsistent with the specific 
relief prayed for. The prayer is for an account, the removal 
of the old trustees, the payment to the complainant of the 
money she is entitled to, and for general relief. There is no 
specific prayer for the appointment of a new trustee, or the 
payment of the principal of the fund to him when appointed ; 
but such relief is necessary, in order to carry into full effect an 
order for the removal of the old trustees. 

Decree affirmed. 


GIVEN v. HILTon. 


1. Where the intent of a testator to make a complete disposition of all his prop- 
erty is manifest throughout his will, its provisions should be so construed, 
if they reasonably may, as to carry that intent into effect. 

2. While an apparent general intent cannot control his particular directions plainly 
to the contrary, or enlarge dispositions beyond their legitimate meaning, it is 
of weight in determining what he intended by particular devises or bequests 
that may admit of an enlarged or a limited construction. 

8. The rule in the construction of wills, where certain things are enumerated, 
that a more general description, which is coupled with the enumeration, 
is commonly understood to cover only things ejusdem generis with the par- 
ticular things mentioned, rests on a mere presumption, easily rebutted by 
any thing which shows that the larger subject was in fact in the testator’s 
view. 

4. The will in this case construed, and held, 1. That the testator intended to 
dispose of his entire estate, and not to die intestate as to any portion of it. 
2. That his direction to his executors to sell all his estate not otherwise 
devised and bequeathed was intended to secure a complete conversion, to 
all intents, of his entire property into personal estate. 8. That, with the 
exception of the lot devised, his entire estate, both real and personal, after 
the payment of his debts and of the legacies prior to that given to the 
residuary legatee, passed to the latter. 


APPEAL from the Supreme Court of the District of Columbia. 
The bill in this case was filed by John Emory Hilton and 
certain other heirs-at-law and next of kin of John P. Hilton, 
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against John T. Given and Carberry S. Hilton, his executors, 
and others, to obtain judicial construction of his last will and 
testament. It prayed for an injunction restraining the execu- 
tors from selling any portion of the real estate until they should 
first have applied the personal estate to the payment of debts and 
the legacies specified in the will, and, in the event of any defi- 
ciency, then to sell no greater portion of such real estate than 
would be sufficient to discharge such debts and legacies. 

The court decreed that the debts due by the deceased were 
to be first paid, then the legacies, and both from the personal 
estate, if that be sufficient; but if not, then that the real estate 
be resorted to, but only to discharge any deficiency, and that the 
residue of said real estate be equally divided among the heirs. 

From this construction of the will the defendants appealed 
to this court. 

This will, which was duly attested and admitted to probate, 
is as follows : — 


“In the name of God, amen. I, John P. Hilton, of Washington 
City, in the District of Columbia, . .. do... make and publish 
this my last will and testament, in manner and form following, that 
is to say:... 

“ After my debts and funeral charges are paid, my worldly estate, 
with which it hath pleased God to intrust me with, I devise and 
bequeath as follows : — 

“ Item. As soon after my decease as possible, I direct that my 
debts and funeral expenses be paid out of any portion of my estate 
which may first come into the hands of my executors hereinafter 
named. 

“ Item. Secondly, I direct that all of my estate, except such as 
is hereinafter otherwise devised and bequeathed, be sold by my 
executors at as early a day as practicable, upon such terms and 
conditions as may seem best in their judgment for the best interest 
of all herein concerned, and that the proceeds arising therefrom 
shall be divided in the following manner and proportions as they 
are first herein named, written, and stated, as far as the amount 
realized from the sale of my said estate will allow, viz.: — 

“ Item. I give and devise unto my kind and obedient son, Car- 
berry 8. Hilton, and my grandchildren, John Perry Hilton and 
Harry Slicer Hilton, sons of Carberry S. Hilton, all that part of 
lot eight (8) of Davidson subdivision of square two hundred and 
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fifteen (215), fronting on 14th Street west, between L and M Streets 
north, with the improvements ; that is to say, one-half of the said 
lot and improvements to the said Carberry S. Hilton, in fee-simple, 
and the remaining half as he may choose, to him the said Carberry 
S. Hilton, in trust for the sole use and benefit of his said children, 
John Perry Hilton and Harry Slicer Hilton, in fee-simple, to be 
equally divided between them. 

[Here follows a number of pecuniary legacies. ] 

“ Item. I give and bequeath unto my kind, affectionate son, 
Carberry 8. Hilton, all the rest and residue of my estate of which 
I may die seised or possessed, which is not herein otherwise de- 
vised and bequeathed, such as moneys, bonds, stocks, judgments, 
notes, household furniture, and all personal effects of every descrip- 
tion, and not herein otherwise disposed of, for his sole use and ben- 
efit and that of his children, 

“ Item. I direct that the rents accumulating from my estate, 
until such time as my executors shall have disposed of the same, 
shall be distributed as follows: After deducting all expenses for 
repairs, taxes, and insurance, the same shall be equally divided 
among my four children; namely, Carberry S. Hilton, Ann Terring 
Smith, John Emory Hilton, and Laura R. Morsell. 

“ And, lastly, I do hereby constitute and appoint my dear son, 
Carberry 8. Hilton, and my esteemed friend, John T. Given, of 
Washington City, District of Columbia, to be sole executors of this 
my last will and testament, revoking and annulling all former wills 
by me heretofore made, ratifying and confirming this and none 
other to be my last will and testament, requesting that my son, 
Carberry S. Hilton, the first-named executor of this my will, that 
he make no charge for any service he may render in the execution 
thereof. 

“In testimony whereof, I have hereunto set my hand and affixed 
my seal this nineteenth day of March, in the year of our Lord 
eighteen hundred and seventy-three. 


[SEAL. ] ‘Jno. P. Hinton.” 


Mr. Richard T. Merrick and Mr. William F. Mattingly for 
the appellants. 


Mr. Walter S. Cox and Mr. John J. Johnson, contra. 


Mr. JUSTICE STRONG delivered the opinion of the court. 
The ultimate question in this case is what passed under the 


residuary clause of the testator’s will. It can be answered 
VOL. V. 88 
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intelligently only after a careful examination of all the provi- 
sions of the instrument, and an ascertainment therefrom of the 
testator’s general scheme. ‘That he intended to make a com- 
plete disposition of all his property, leaving none to pass under 
the intestate laws, is abundantly manifest. He commenced by 
declaring that, after his debts and funeral charges were paid, 
he devised and bequeathed the worldly estate with which it 
had pleased God to intrust him. Next followed a direction that 
these debts and expenses should be paid, as soon after his 
decease as possible, out of any portion of his estate that might 
first come into the hands of his executors. Then followed a 
direction that all his estate, not otherwise devised and be- 
queathed (all except a single lot of ground devised to a son), 
should be sold as soon as practicable, and that the proceeds 
thereof should be divided in a manner and in proportions 
described thereafter. Here the real estate and the personalty 
are commingled and treated as one fund. All is to be converted 
into money, and all is to be distributed ; and, to guard against 
the least intestacy, and insure that all his estate should pass 
under his will, by a subsequent disposition he disposed of the 
rents that might accumulate from his estate, before the execu- 
tors should sell it, by distributing them among his children. 
These dispositions are utterly inconsistent with an intention to 
leave any portion of his estate to descend under the intestate 
laws; and they accord with the general rule that no presump- 
tion of an intent to die intestate as to any part of his property 
is allowable when the words of a testator’s will may fairly carry 
the whole. Stehman and Others v. Stehman, 1 Watts (Pa.), 
466. The law prefers a construction which will prevent a par- 
tial intestacy to one that will permit it, if such a construction 
may reasonably be given, Vernon v. Vernon et al., 53 N. Y. 
351; and certainly when, as in this case, the intent to make a 
complete disposition of all the testator’s property is manifest 
throughout his will, its provisions should be so construed, if 
they reasonably may be, as to carry into effect his general 
intent. 

- We do not mean to be understood as asserting that an appar- 
ent general intent to make by his will a complete disposition 
of all a testator’s estate can control particular directions plainly 
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to the contrary, or enlarge dispositions beyond their legitimate 
meaning. What we do assert is, such a general intent is of 
weight in determining what was intended by particular devises 
or bequests that may admit of enlarged or limited construc- 
tions. 

It has already been noticed, the testator in this case ordered 
that all his estate, except a single lot, and confounding realty 
and personalty, should be sold by his executors as soon as prac- 
ticable. This sae he directed to be made upon such terms and 
conditions as might seem best in their judgment for the inter- 
ests of all concerned in the will; and he directed the proceeds 
arising therefrom to be divided in the manner and proportions, 
“as first written, named, and stated” in the will, as far as the 
amount realized from the sale would allow. Then followed a 
devise of the excepted lot, and various pecuniary bequests, suc- 
ceeded by a residuary legacy to his son, given in the following 
words: “I give and bequeath unto my kind and affectionate 
son, Carberry S. Hilton, all the rest and residue of my estate, 
of which I may die seised or possessed, which is not herein 
otherwise devised and bequeathed, such as moneys, bonds, stocks, 
judgments, notes, household furniture, and all personal effects 
of every description, and not herein otherwise disposed of, for 
his sole use and benefit and that of his children.” 

If by this residuary clause the testator intended to give only 
the residue of that which was personalty immediately preceding 
his death, then he died intestate as to all his real estate not 
needed for the payment of his debts and other legacies, and as 
to the surplus of the proceeds of its sale not necessary for those 
payments. Then there is a resulting interest in all his children 
as collectively heirs-at-law; and, as that which was personalty 
at his death is, by admission, largely insufficient for the pay- 
ment of those debts and legacies, the residuary legatee takes 
nothing under the bequest to him, for the personal property is 
first to be applied to discharge the debts and legacies. But, on 
the other hand, if by the direction to sell all his estate the tes- 
tator intended its conversion into personalty out and out, or for 
all intents, and not merely for the payment of the legacies prior 
to the residuary gift, the residuary clause carried all that may 
remain after those legacies shall be paid. 
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It is a fundamental question, therefore, whether the testator’s 
direction to his executors to sell “all his estate” worked an 
absolute conversion of his realty into personalty. It is un- 
doubtedly established doctrine that when a will directs con- 
version of realty only for certain purposes, which are limited, 
for example, for the payment of particular legacies, and follows 
the direction by a bequest of the residue of personal estate, the 
conversion takes place only so far as the proceeds of the sale 
are needed to pay the legacies prior to the msiduary one, and 
the gift of the personalty will not carry the produce of the sale 
of the lands in the absence of a contrary intent plainly mani- 
fested. The surplus or excess retains the quality of realty, and 
is transmitted either by a devise of the realty, if there be one, 
or descends under the intestate laws. Hence it is often a ques- 
tion, and frequently a difficult one, whether the direction to 
sell was for a limited purpose, or for all purposes, and, conse- 
quently, whether the testator’s intent was to impress upon all 
the proceeds of the sale the quality of personalty. There are 
certain things which are considered indicative of an intent to 
cause a complete conversion. It has been held that a general 
direction to sell and apply the proceeds indiscriminately to the 
payment of debts and legacies operates as a conversion out and 
out. Roper on Legacies, 341, 342, et seq.; King v. Woodhull, 
3 Edw. (N. Y.) 82; Durour v. Motteuz, 1 Ves. 320. 

Blending the proceeds of realty and personalty in one fund 
for the payment of debts and legacies is generally regarded evi- 
dence of an intention to give to the proceeds of a sale ordered 
the character of personalty throughout, though not a conclu- 
sive indication in all cases. These indications exist in the will 
before us, and, were it necessary, they might be called in aid 
of its construction: but, after all, little assistance is derived 
from general rules in the construction of a will. The intent of 
a testator is to be sought in the instrument itself. In making 
it he does not often have in mind any particular rules of con- 
struction applied to other wills. He uses those expressions 
which he supposes convey his own thought and wishes. 

Turning, then, to the will before us, the first thing noticeable 
is that the direction to sell was positive, and that it compre- 
hended all the estate. The testator must have known that 
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his personal property was largely insufficient to pay his debts, 
funeral expenses, and the pecuniary legacies he proposed to 
give. Yet his order was, not to sell so much of his real estate 
as might be necessary for satisfying debts and certain legacies, 
not that what should prove lacking of personalty should be 
supplied from sales of realty, but all was directed to be sold, 
whether necessary for the payment of legacies or not; and in 
the direction he recognized the interest of the residuary legatee 
as fully as he did the interests of any other legatee therein. 
The executors were required to sell on such terms and condi- 
tions as, in their judgment, might seem best for the interests 
of all concerned in the will. The residuary legatee was one of 
those concerned. Why consult his interest, if, as a beneficiary 
under the will, he had no concern in the sale, if by virtue of 
the legacy to him he was to have no portion of the proceeds 
of the sale, and if what remained after payment of the legacies 
prior to his was intended to continue realty, and descend under 
the intestate laws? 

The will further directed that the proceeds of the sale, i.e. the 
whole proceeds, should be divided in the manner and propor- 
tions first in the will named, written, and stated, as far as the 
amount realized would allow. It is not quite clear what was 
meant by this direction: but it rather seems the intent was, that, 
if the sum for which the property might be sold should prove 
insufficient to pay all the legacies in full, they should be paid 
in the order named; that is, that the legatee first named should 
be first paid, and so on, in the order in which the different bene- 
ficiaries were mentioned, down to the residuary legatee. If this 
is not so, the word “ first” can have no significance ; and then 
the testator intended that legacies to his children and grand- 
children should abate ratably with his gifts to strangers: but, 
however this may be, it was a fund arising from the sale of the 
testutor’s whole estate that was to be divided among legatees ; 
and the residuary bequest to the son, Carberry S. Hilton, was 
as truly a legacy as any one of the gifts that preceded it. We 
can discover nothing, therefore, in this clause of the will that 
indicates an intent to effect only a partial conversion, or merely 
a conversion for the payment of those legacies which preceded 
the residuary bequest. On the contrary, the more reasonable 
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and the true interpretation, we think, is that the testator meant 
to direct a complete conversion, to all intents, of his entire prop- 
erty into personal estate. If so, the residuary bequest, even if 
it was only a legacy of his personal estate, carried to the legatee 
not only that which was personalty at his death, but that which 
by the conversion he ordered became personalty. 

But it is not to be admitted as certain that the subject of the 
residuary bequest was personal property alone. Certainly the 
bequest is not an ordinary gift of the residue of personalty. 
Its phraseology is very peculiar. Were it not for the enumer- 
ation of “ moneys, stocks, judgments, notes, household furniture, 
and all personal effects of every description” (most of which, 
if not all, may have been the product of the sales of the real 
estate ordered to be sold), the residuary clause, beyond doubt, 
would be broad enough to carry real. estate, as well as all per- 
sonalty. It is doubtless true that in the construction of wills, 
as well as of statutes, where certain things are enumerated, and 
a more general description is coupled with the enumeration, 
that description is commonly understood to cover only things 
ejusdem generis with the particular things mentioned. This is 
because it is presumed the testator had only things of that class 
in mind; but this rule of construction rests on a mere presump- 
tion, easily rebutted by any thing that shows the larger subject 
was in fact in the testator’s view. In the present case, it is 
quite plain the testator had in mind all his estate, whether 
realty or personalty, when he made the disposition of the resi- 
due. Indeed, he must have had his real estate, or the proceeds 
of his sale, mainly in view; for, as we have said, he knew that 
his personal estate would be exhausted by the payment of debts 
and prior legacies. And this appears in the language he used. 
He gave unto his “kind and affectionate son” all the rest and 
residue of his estate of which he might die seised or possessed, 
not otherwise devised and bequeathed (enumerating some species 
of personal effects), and all personal effects of every description, 
not otherwise disposed of by the will. This included not only 
that which he possessed, namely, personalty, but also that of 
which he was seised, — his realty. The form of his expression 
denotes that he had before his mind at the time alike every 
thing that was real and every thing that was personal ; and, in 
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making the bequest, he used the most comprehensive language 
which could have been adopted. 

The residuary gift, therefore, ought not, in view of the whole 
will, to be construed as embracing only the remainder, if any, 
of that which was personalty at the death of the testator. Its 
scope was larger. It embraced all of the testator’s estate, both 
realty and personalty, not devised or bequeathed by the preced- 
ing dispositions of the will. 

This construction is fortified by another consideration. Car- 
berry S. Hilton, the residuary legatee, was a favorite son of the 
testator. This appears from the manner in which he is more 
than once spoken of in the will. No other pecuniary legacy is 
given to him; and it cannot be believed that his father intended, 
by his residuary bequest, to make to him a barren gift, and 
leave a portion of his estate to descend under the intestate 
laws. 

We conclude, therefore, that the Supreme Court of the Dis- 
trict erred in its construction of the will and in the decree 
made, so far as it was ordered that any portion of the residue 
of the testator’s estate, after the payment of his debts and of 
the legacies prior to that given to the residuary legatee, should 
be equally divided among the heirs, and in not decreeing that 
the whole of the estate, except the lot devised, both real and 
personal, after the payment of those debts and legacies, passed, 
under the residuary clause, to Carberry S. Hilton. 


Decree reversed, and the record remitted with instructions to 
enter a decree in accordance with this opinion. 
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THE * WANATA.” 


1. A collision occurred at night, about a half mile off the coast of New Jersey, 
north of Barnegat and between that point and Long Branch, between a 
schooner and a pilot-boat, the latter, lying there at anchor in four fathoms 
of water, displaying the light required by art. 7 of the sailing regulations, and 
having a proper lookout, who was, however, at the time of the collision, mo- 
mentarily absent from her deck. The schooner displayed no lights, owing, 
her claimants allege, to unavoidable accident due to the force of the wind. 
Held, 1. That the pilot-boat was not anchored in an improper place. 2. That 
the light displayed by her was a proper one. 8. That the momentary 
absence of the lookout from her deck did not contribute to the accident. 
4. That the collision was not the result of inevitable accident, but was owing 
entirely to the fault of the schooner. 

2. Like other ships, and subject to all the conditions specified in art. 7, prescribed 
by Congress (18 Stat. 59), concerning lights, pilot-boats, when at anchor in 
roadsteads or fairways, are required to exhibit a white light in a globular 
lantern of eight inches in diameter. 

8. Art. 8 applies to sailing pilot-vessels only when they are under way. 

4. The act of Congress limiting the liability of ship-owners in a case of collision 
does not release them from the payment of costs in the District Court, be- 
yond the amount of the stipulation filed therefor, if they appear and make 
defence, nor, in case they appeal to the Circuit Court, from the payment of 
the costs taxable there, or of interest in the nature of damages occasioned 
by the appeal. : 

5. Stipulators for a definite amount are only bound to make good the liability of 
their principal to that amount, unless they have been guilty of default or 
contumacy, in which event, they may be held for costs and interest in the 
nature of damages to the extent that the same have arisen from their breach 
of duty. 

6. Appeals, in admiralty, to the Circuit Court carry up the whole fund; and 
mere technical errors in the decree of that court, not injuriously affecting 
the rights of the parties, do not present sufficient grounds for reversing it 
here. 

7. As the appeal-bond in this case may be treated as an admiralty stipulation, all 
sums due the libellants for costs and interest over and above the stipulation 
for costs may be collected from the sureties on that bond. 


APPEAL from the Circuit Court of the United States for the 
Southern District of New York. 

This was a libel against the “ Wanata,” to recover $23,000 
damages caused by her colliding with the pilot-boat “ Josiah 
Johnson ” about nine o’clock P.M., on the 6th of March, 1869. 
The libellant, Johnson, was the owner of the pilot-boat, and 
the others were the owners of certain clothing and other prop- 
erty on board of her. The “* Wanata” was on a voyage from 
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New York to Charleston, and the wind was very strong from 
the north-west. The pilot-boat, having split her foresail, was 
at anchor off the coast of New Jersey, about half a mile from 
the shore, in four fathoms of water, and from fifteen to twenty 
miles north of Barnegat Light. She was struck on her 
starboard side by the “ Wanata,” and sank in a few minutes. 
The libellants allege that the collision happened through the 
fault of the “ Wanata,” in not keeping a proper lookout, and 
in sailing at too great a rate of speed. The claimants main- 
tain that the collision was caused by the negligence of the 
pilot-boat in anchoring at an improper place, in not exhibit- 
ing a proper light, and in not keeping a proper watch on her 
deck. 

The other facts in the case are stated, and the assignment of 
errors set forth in the opinion of the court. 

The vessel was seized by the marshal, and was _ subse- 
quently released from his custody on her claimants entering, 
with sureties, into a stipulation for costs in the sum of $250, 
and into one for value in the sum of $16,000, her appraised 
value. 

The District Court was of opinion that the “ Wanata” was 
wholly at fault, and entered a decree against her, awarding 
the libellants $16,000 on account of the loss of the pilot-boat, 
clothing, and interest, and $305.27 as costs. 

The claimants appealed, giving bond for $2,000 in the usual 
form with the same sureties. The Circuit Court, on appeal, 
decreed that the libellants recover against the stipulators for 
value $16,000, damages by reason of the collision, and against 
the stipulators for costs and on appeal for the costs in the Dis- 
trict Court, amounting, with interest, to the sum of $323.12, 
and also the costs in the Cireuit Court, which, including the 
interest on the amount of the damages aforesaid from the time 
of the decree in the District Court, were taxed and adjusted 
at the further sum of $1,085.35, amounting altogether to 
$17,407.47. 

The claimants having entered into an undertaking with sure- 
ties in the sum of $36,000, conditioned to prosecute their appeal 
to effect, and answer all damages and costs, upon failure to make 
it good, brought the case here. 














602 THE “ WanatTa.” [Sup. Ct. 


Mr. Joseph H. Choate for the appellants. 

The collision was the result of inevitable accident, and the 
** Wanata” was therefore guilty of neither fault nor negli- 
gence. The Virgil, 2 Wm. Rob. 201; 1 Pars.- Marit. Law, 
187 ; The Thornly, T Jur. 659; The Ebenezer, id. 117; The 
William Lindsay, 29 L. T. N. 8. 855; The Amio and The 
Amelia, id. 118; The Grace Girdler, 7 Wall. 196; The Morn- 
ing Light, 2 id. 550. 

The “ Wanata” having been released upon the filing of a stip- 
ulation for value im the sum of $16,000, the stipulation took 
the place of the res in the further progress of the cause, and 
bore no interest. Therefore, the decree of the Circuit Court 
adding interest to that, and including it in the costs, is wholly 
without precedent or authority. Hemmenway v. Fisher, 20 
How. 258; The Ann Caroline, 2 Wall. 538; The Steamer 
Webb, 14 id. 406. 

The circumstance that the decree of the District Court was 
for the exact amount of that stipulation does not alter the 
principle or increase the power of the Circuit Court. All 
that the latter had before it representing value was the stipu- 
lation which had been substituted for the res. 

Nor could interest as damages in excess of the value of the 
res be awarded against the obligors in the bond, upon appeal from 
the District to the Circuit Court ; for interest is neither costs nor 
damages, within the meaning or purpose of that bond. A bond 
given for costs and damages on appeal in such a suit as this 
does not add to the original stipulation for value, but covers 
such damages only as the appellee is entitled to recover ; and 
the above-cited cases establish that he is not entitled to inter- 
est. In admiralty, the cause in the Circuit Court is heard de 
novo ; and that court awards damages by an original decree, and, 
of course, without interest. The bond for costs and damages 
on appeal might be made available not only for the costs of 
appeal, but for a deficiency up to and within the amount of the 
stipulation for value occasioned by the insolvency of the stipu- 
lators, but never in excess of it, by way of interest or other- 
wise. 

It is obvious, in this case, that the learned circuit judge, in 
his opinion, meant only to award as damages the $16,000, the 
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amount of the res. The addition of interest crept into the decree. 
But even there it is not adjudged as damages. It is awarded 
specifically as interest and as part of the costs, for which there 
was no power in that court. 

Of course, in The Ann Caroline and The Steamer Webb sim- 
ilar bonds for costs and damages on appeal were given as in 
this case, and in the same form. No appeal could be taken 
without them. And if the value of the res in court could be 
thereby increased, the appellees in those cases would not have 
been limited, as they were strictly, to the amount of the original 
stipulation for value; but this court would have awarded, in 
addition, interest on that amount, at least to the extent of 
the appeal-bond, after providing for the costs on appeal. The 
question, in any form in which it may be presented, has been 
determined by this court. 

As to the decree of the District Court,so far as it awarded 
costs in excess of the $250 stipulated for costs, it will be con- 
ceded to be erroneous. 

If interest should be claimed in this court upon the decree of 
the Circuit Court rightly adjusted, it is submitted that a review 
of the evidence will more than confirm the doubts expressed in 
the opinion of the circuit judge as to the damages awarded, 
and satisfy this court that $16,000 now, without interest, is an 
ample indemnity for all the losses sustained by the libellants. 
In the exercise of the discretionary power reserved in this 
court, as laid down in Hemmenway v. Fisher, 20 How. 255, to 
add further damages by way of interest to the $16,000 would 
give the libellants more than they ought to have, and would 
work injustice to the appellants. 

Mr. William Allen Butler, contra. 

The courts below having upon the same proofs found that 
there was no fault on the part of the pilot-boat, and that 
the collision was caused solely by the fault of the “ Wanata,” 
this court, unless manifest error is shown, will not reverse the 
decrees. Every presumption is in favor of them. The Juniata, 
93 U.S. 337; The Hypodame, 6 Wall. 216; The Grace Gird- 
ler, Tid. 196; The Quickstep, 9 id. 665; The Spray, 12 id. 366 ; 
The Commerce, 16 id. 83; The Ship Potomac, 2 Black, 581; 
The Scioto, Daveis, 359. 
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The attempt to excuse the schooner on the ground of inevi- 
table accident wholly fails. The Morning Light, 2 Wall. 550; 
The Virgil, 2 Wm. Rob. 201. 

There is no error as to the amounts awarded. The decree 

of the District Court was properly limited to the amount of 
the stipulation for value. There was no decree against the 
stipulators for either the $16,000 or the costs, but only 
against the schooner, with a direction that the amount 
awarded, with the costs, be paid out of the proceeds of the 
stipulations for costs and value, when paid into the registry 
of the court. Before any such payment was made, the ap- 
peal to the Circuit Court was taken. There was therefore no 
error. , 
The bond in the sum of $2,000 given by the claimants, on 
appeal to the Circuit Court, was for all damages and costs 
which should be awarded against them, as appellants, if they 
failed to make their appeal good. The total amount decreed 
by the Circuit Court was $17,407.47, a sum less than the 
amount of the stipulation and appeal-bond. 

The bond given on the appeal to this court is for the sum of 
#36,000, and is conditioned to answer all damages and costs. 
The interest on the amount of the decree of the Circuit Court 
is the only addition to be made by way of increase to the dam- 
ages below, and to this libellants are entitled. 

Rule 29 of the General Rules of this court provides that 
supersedeas bonds in the Circuit Court must be taken that the 
appellant shall prosecute his appeal, and answer all damages 
and costs if he fail to make his plea good; and that “ such 
indemnity, including ‘ just damages for delay,’ and costs, must 
be for the whole amount of the decree, and interest, on the 
appeal.” The plain distinction between the present case 
and The Ann Caroline and The Steamer Webb, cited by the 
appellants, is, that in those cases the actual assessment and 
award exceeded the amount of the stipulation for value. 
Here the amount was carefully restricted to the stipulated 
value ; and the only question is, whether interest as well as 
costs shall follow an affirmance of the decree of the Circuit 
Court. There is no ground for depriving the libellants of 
interest. 
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MR. JUSTICE CLIFFORD delivered the opinion of the court. 

Ship-owners are in no case liable for any loss, damage, or 
injury occasioned by collision beyond the amount of their inter- 
est in the colliding ship and her freight pending, except for 
costs and interest by the way of damages in case of default of 
payment and suit to recover the amount. 9 Stat. 635; The 
Propeller Niagara v. The Cordes, 21 How. 7. Nor are the 
stipulators, either for cost or value, ever liable for any default 
of their principal beyond the amount specified in the stipula- 
tion which they gave, except for costs and interest by the 
way of damages in case of their own default to make payment 
pursuant to the terms of the stipulation. Zhe Ann Caroline, 
2 Wall. 588; The Union, 4 Blatch. 90. 

Whenever the obligation of the stipulator, as expressed in the 
stipulation, is for a definite sum, the surety stipulating to pay 
that sum cannot be compelled to pay more than that amount 
for any default of his principal. The Steamer Webb, 14 Wall. 
406; Brown v. Burrows, 2 Blatch. 341. 

Stipulators, like sureties, where the stipulation is for a defi- 
nite sum, are bound to make good the liability or default of 
the principal to the amount of the stipulation; but they cannot 
be held to any greater sum, unless they themselves have been 
guilty of default, in which case they may be held liable for 
costs and interest, by the way of damages, to the extent that 
the same have arisen from the breach of their duty to comply 
with the terms of their stipulation. Where the stipulation or 
bond is given for the value of the ship, the obligation of the 
stipulator is that he pay into court the sum ascertained as the 
value. Benedict, Adm. (2d ed.) 294; Dunlap, Adm. 174; Lane 
v. Townsend, Ware, 289. 

Sufficient appears to show that the collision occurred between 
the pilot-boat and the schooner at the time alleged, off the coast 
of New Jersey, north of Barnegat, and between that point and 
Long Branch, and that the collision resulted in the total loss of 
the pilot-boat belonging to the first-named libellant, and of cer- 
tein clothing and other property belonging to the other libel- 
lants. Pending the suit, the owner of the pilot-boat deceased, 
and his executors were by consent substituted as libellants in 
his place. 
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Thirteen persons, including the boat’s company and six Sandy 
Hook pilots, were on board the pilot-boat at the time of the 
collision; and it appears that the pilot-boat was at anchor at 
the time, about a half-mile from the shore, in four fathoms of 
water. During the afternoon of the day, in course of her cruise 
. for employment, she had lost or burst her foresail, and came in 
to repair it, and anchored at six o’clock prior to the collision, 
which occurred about nine o’clock the same evening. 

Eleven of the persons on board were examined as witnesses ; 
and, from their testimony, it satisfactorily appears that the 
wind was north-west, blowing hard; that the sails of the pilot- 
boat were furled; that when she anchored she backed off to 
the south-east, heading north-west; that it was not a thick 
night, and that it was pretty clear at the time of the collision ; 
that vessels anchored all along the coast; and that the place 
where the pilot-boat was lying is a well-known anchorage 
ground. 

Service was made, and the claimants appeared and filed an 
answer. Before answering to the libel, however, the claimants 
filed a stipulation for costs in the sum of $250. 

Three principal defences are set up in the answer, as follows: 
1. That the pilot-boat was anchored in an unusual, unsafe, and 
improper place, which exposed her to the very disaster which 
happened. 2. That she did not display a proper light. 3. That 
she did not have a proper watch upon her deck to guard and 
provide against such accidents, especially in the night-time and 
in stormy weather. 

Due attachment of the schooner was made by the marshal 
under the process of monition; and it appears that the ship was 
subsequently discharged from custody by consent, the claimants 
having executed a stipulation for value, in addition to the stipu- 
lation for costs, in the sum of $16,000, the parties agreeing that, 
in case of default or contumacy of the claimants or their sure- 
ties, execution for the amount may issue against their goods, 
chattels, and lands. Testimony was taken on both sides, which 
is fully reported in the transcript. Hearing was had; and the 
District Court entered a decretal order in favor of the libellants, 
and sent the cause to a commissioner to ascertain and compute 
the amount of the damages due to the owner of the pilot-boat, 











Oct. 1877.] THe “Wanata.” 607 


and to the other libellants respectively for the loss of clothing 
and other property on board the pilot-boat at the time when 
sunk and lost by the collision. 

Pursuant to the decretal order, the commissioner heard the 
parties, and made a detailed report, in substance and effect as 
follows: 1. That the owner of the pilot-boat is entitled to 
recover the sum of $14,694.94. 2. That the other nine libel- 
lants are each entitled to recover the sum therein set forth, 
amounting in the aggregate to the sum of $1,305.06. 

Remark should be made that the owners of the schooner, 
George Sparrow and David L. Turner, are the claimants of 
the colliding schooner, and that they excepted to the report 
of the commissioner. Both sums, when added together, make 
$16,000, which is the exact amount of the stipulation for 
value. 

Amendment was made to the libel, which obviated all except 
one of the material exceptions of the claimants to the report 
of the commissioner. ‘They excepted to the amount reported 
as the value of the pilot-boat, which exception was overruled by 
the District Court. 

Matters of a preliminary character being disposed of, the 
District Court confirmed the report of the commissioner, and 
entered a final decree against the schooner and in favor of the 
libellants, ten in number, for the sum of $16,000 for the loss of 
the pilot-boat, clothing, and the other property lost, together 
with interest by way of damages, with costs taxed at $305.27. 

Throughout it was the owners of the schooner as claimants 
who made defence to the libel, and they appealed to the Cireuit 
Court. Both parties were heard in the Circuit Court upon the 
evidence introduced in the District Court, and the Circuit Court 
affirmed the decree of the District Court, and ordered and de- 
creed that the libellants recover against the schooner the sum 
of $16,000 as damages sustained by the collision, and the costs 
taxed in the District Court, amounting with interest to the sum 
of $323.12, and also the costs taxed in the Circuit Court, which, 
including the interest on the damages from the date of the 
decree in the District Court to the date of the decree of the 
Circuit Court, taxed at the further sum of $1,085.35, amount- 
ing together to the sum of $17,407.47. 
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Stipulation for costs in the sum of $250 was given by the 
claimants in the District Court when they entered their appear- 
ance, and they subsequently gave a stipulation for value in the 
sum of $16,000. Apart from that, it should also be borne in 
mind that it was the claimants who appealed to the Circuit 
Court, and that they gave bond with sureties in the sum of 
$2,000 to prosecute their appeal with effect. 

Two stipulations and an appeal-bond were given in the Dis- 
trict Court, the sureties in each being the same persons; and 
the record shows-that the Circuit Court, at the same time 
that the decree was entered against the schooner, entered a 
decree against the stipulators for value in the sum of $16,000, 
and against the stipulators in the other stipulation and the 
sureties in the appeal-bond in the sum of $1,407.47, the two 
sums being exactly equal to the amount of the decree entered 
against the schooner, which includes the $16,000 recovered as 
damages in the District Court, together with the costs taxed in 
the District Court, and interest on the sums recovered in that 
court to the date of the decree entered in the Circuit Court, 
and the costs taxed in the Circuit Court, amounting in all to 
the sum of $17,407.47. 

Immediate appeal was taken to this court by the claimants 
of the schooner; but neither the stipulators for value nor for 
costs, nor the sureties in the bond given to prosecute the appeal 
from the District Court to the Circuit Court, have ever appealed 
from the decree entered against them in the Circuit Court. 

Since the appeal was entered here, the appellants, who are 
the owners and claimants of the schooner, have assigned error 
as follows: 1. That the Circuit Court erred in holding that the 
place where the pilot-boat was lying was a proper anchorage. 
2. That the court erred in holding that the pilot-boat showed 
a proper light. 3. That the court erred in holding that the 
pilot-boat was not bound to show the light required of such 
boats when under way. 4. That the court erred in holding 
that the want of a lookout on the pilot-boat did not contribute 
to the collision. 5. That the court erred in holding that the 
schooner had no proper lookout. 6. That the court erred in 
holding that the schooner was in fault and that the pilot-boat 
was without fault. 7. That the court erred in awarding costs 





Oct. 1877.] THe “ WANATA.” 609 


taxed in the District Court in excess of the stipulation for 
costs. 

Pilot-boats, when lying at anchor like other ships, are re- 
quired to exhibit a white light in a globular lantern of eight 
inches in diameter, with all the other conditions specified in 
the article prescribed in the act of Congress concerning lights. 
13 Stat. 59. Art. 8 applies to sailing pilot-vessels when under 
way, and it does not apply to pilot-boats when lying at 
anchor. 

Enough appears to show that the pilot-boat was lying at 
anchor, and the uncontradicted testimony shows that she was 
anchored in a proper place. Other support to that proposition 
is unnecessary ; nor is any other argument required to support 
the proposition that the light shown by the pilot-boat was the 
proper one, as regulated by the act of Congress, than that exhib- 
ited in the very able opinion of the district judge. Full proof 
was exhibited that the light was trimmed and replaced in the 
halyards sixteen feet above the deck at half-past seven o’clock 
in the evening, and the evidence clearly shows that it burned 
brightly from that time to the collision. 

Even suppose that is so, still it is contended by the appellants 
that the pilot-boat had no lookout, and that the Circuit Court 
erred in holding that the want of a lookout on board the pilot- 
boat did not contribute to the collision. 

Evidence to support the first branch of the proposition is 
entirely wanting, as appears from a careful examination of all 
the testimony in the case. Instead of that, it clearly appears 
that the anchor-watch came on deck as early as eight o’clock, 
and that he kept a constant lookout until just before the 
schooner struck the starboard side of the pilot-boat. Prior to 
that he was standing on the port side of the quarter-deck, and 
was in the act of getting his coat from the forecastle, having 
left the deck for that purpose when the collision occurred. 

Viewed in the light of these circumstances, the court is of 
the opinion that the momentary absence of the lookout from 
the deck did not contribute to the collision, inasmuch as it 
clearly appears that the schooner did not show: any signal- 
lights, and that she had no lookout forward, where a lookout 
should be stationed. 


VOL. V. 89 
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Lookouts should be stationed forward; and, if the anchor- 
watch had been on deck, it is exceedingly doubtful whether he 
would have seen the schooner in season to adopt any precau- 
tions, and, if he had, he could not have done any thing except 
to hail; and, inasmuch as there was no lookout on the forward 
part of the schooner to give heed to any such warning, it is 
scarcely possible that the watch, if he had remained on deck, 
could have rendered any useful service. 

Vessels under way in the night-time are required by law to 
display proper signal-lights; and they should never be without 
a competent lookout properly stationed on the vessel. Delin- 
quent as the schooner was in respect to both of those require- 
ments, the suggestion that the lookout of the pilot-boat was 
absent from the deck at the moment of the collision is not enti- 
tled to much weight, as the circumstances afford a strong pre- 
sumption that his absence did not contribute to the disaster. 

Attempt is made by the appellants to ascribe the omission of 
the schooner to display signal-lights to inevitable accident, but 
the evidence introduced to support the theory is quite insuffi- 
cient for the purpose. Proper signal-lights were shown by the 
pilot-boat ; and the court is of the opinion that the schooner 
might have done so, if those who were responsible for her navi- 
gation had made proper exertions to comply with that require- 
ment. Nothing is shown in the case to support that theory, or 
to furnish any proper excuse for omitting to adopt that highly 
useful precaution. Union Steamship Vo. v. New York Steamer 
Co., 24 How. 307; The Morning Light, 2 Wall. 550. 

Weighed in the light of these suggestions, it follows that the 
schooner was wholly in fault, and that all the assignments of 
error, except the last, must be overruled. Suppose that is so, 
still it is insisted that the District Court erred in awarding 
costs to the libellants in excess of the stipulation filed for that 
purpose, it appearing that the decree for damages was equal to 
the whole amount of the stipulation for value, and that the Cir- 
cuit Court erred in affirming that decree and in allowing costs 
to the libellants beyond the amount of the stipulation for costs 
filed in the District Court. Superadded to that, they also con- 
tend that the Circuit Court erred in decreeing that interest 
should be taxed as costs in addition to the damages awarded by 
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the decree of the District Court, inasmuch as the damages there 
awarded were equal to the full amount of the stipulation filed 
in the District Court. 

Beyond all doubt, the decree for the damages awarded in the 
District Court is correct, as it is for the exact sum specified in 
the stipulation for value; but it is equally clear that the costs 
taxed against the schooner exceed the stipulation for costs filed 
by the claimants in the District Court in the sum of $55.27, as 
appears by the record. 

Prompt appeal was taken by the owners of the schooner, as 
claimants, to the Circuit Court; and the principal owner of the 
schooner, George Sparrow, with James R. Sparrow and James 
R. Sparrow, Jr., as sureties, gave bond to the libellants in the 
sum of $2,000, the condition of the instrument being that if 
the appellants, George Sparrow and David L. Turner, shall 
prosecute their appeal with effect, and pay all damages and 
costs which shall be awarded against them, if they fail to make 
their appeal good, then the obligation to be void; otherwise, to 
remain in full force. 

Admiralty courts proceed according to the principles, rules, 
and usages which belong to the admiralty, as contradistinguished 
from courts of common law. Manro v. Almeida, 10 Wheat. 
473; 1 Stat. 276. 

Whenever a stipulation is taken in the admiralty for the 
property subjected to legal process and condemnation, the stip- 
ulation is deemed a mere substitute for the thing itself, and the 
stipulators are held liable to the exercise of all those authori- 
ties on the part of the court which it could properly exercise 
if the thing itself were still in the custody of the court. The 
Palmyra, 12 Wheat. 1. 

Such a stipulation is binding on the Appellate Court, unless 
it appears that the property was released by misrepresentation 
and fraud. Houseman v. The North Carolina, 15 Pet. 40. 

Bail is taken for property attached for the value of the same 
when delivered to the claimant, and it will not be reduced if 
the property when sold brings less than the appraised value ; 
and it is the settied rule, that, where the value of the property 
held in a cause of damage is insufficient to pay the loss, it is 
not competent for the court to award damages against the sure- 
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ties in the stipulation beyond the proceeds or value. The Hope, 
1 Rob. A. 155. 

Nor can the sureties in a stipulation for costs be held for 
any greater sum on account of the default or contumacy of the 
principal than the sum specified in the stipulation; but it is 
well settled that costs may be awarded against the owner be- 
yond the stipulation, if he appeared and made defence. The 
John Dunn, id. 160. 

Sureties in admiralty, like sureties at law, are only bound to 
the extent of the obligation expressed in their stipulation, unless 
they are themselves guilty of default, or appear and make de- 
fence, in which case they become responsible for costs, and, in 
some cases, for interest by the way of damages for the delay of 
payment. 

Costs, unquestionably, were taxed in the District Court be- . 
yond the sum expressed in the stipulation filed to secure their 
payment; but the decree in the District Court, both for costs 
and damages, was against the schooner. No decree was entered 
in that court either against the stipulators for costs or the stipu- 
lators for value ; and the contention is, that the owners defend- 
ing the suit are liable for costs even where the damages are 
equal to the stipulated value of the property, and the costs taxed 
exceed the amount of the stipulation for costs filed when the 
owners appeared in the District Court. 

Doubtless the rule was so prior to the passage of the act of 
Congress limiting the liability of ship-owners. 9 Stat. 636. 
Since the passage of that act, the question arises whether costs 
can be allowed in such a case, where it appears that the decree 
for damages exhausts the whole amount of the stipulation for 
value. 

Much aid is derived in the solution of that question from the 
decisions of the British courts in construing the act of Parlia- 
ment passed for the same purpose. By that act the liability of 
ship-owners was limited, in the cases therein specified, to the 
value of the ship or freight. 53 Geo. III., c. 159. Cases have 
arisen under that act where the proceeds of the ship were insuf- 
ficient to make good the loss, in which it is h@d that the court 
cannot decree against the owner for the excess of damagé be- 
yond the proceeds of the ship. The Volant, 1 Rob. A. 383. 
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Other decided cases support the same rule; but it is settled law 
that the defending owners in such a case are liable for costs, 
even though the damages recovered exhaust the whole amount 
of the stipulation for value. The John Dunn, supra. 

Costs were awarded against the owners in that case beyond 
the amount of the proceeds of the vessel, the owners having 
appeared and defended the suit. Pending the litigation, the 
owners applied to the Queen’s Bench for a prohibition, and 
insisted that costs could not be allowed even against the own- 
ers where the damages were equal to the value of the ship, the 
words of the act of Parliament being that the liability of ship- 
owners shall be limited to the value of the ship or freight. 
Hearing was had, eminent counsel appearing on both sides, and 
the court, Lord Denman delivering the opinion, decided to the 
effect that the limitation did not discharge defending ship- 
owners from costs. 

Interest in such a case is allowed as well as costs; and, in 
case of appeal, the interest is cast upon the whole amount of 
the decree in the court below, including the costs as well as the 
amount of the damage. The Dundee, 2 Hagg. 1387. 

Due objection to a decree settled in that form was made in 
that case; but Lord Stowell held that the allowances were cor- 
rect, that the costs to which the party is put to recover his just 
damages is a part of his loss, and that the costs in such a case 
are properly added to the damages in the computation of interest. 
Objection was also made in that case to the allowance of inter- 
est, as the damages were equal to the value of the ship; but the 
same learned judge answered that the sufferer is entitled to such 
costs as he shall incur in recovering the value of the ship, and 
to interest if payment is delayed, meaning, of course, that the 
party causing the delay is liable in such a case: and he added, 
that the suffering party is entitled to remuneration for the costs 
to which he is driven for recovering his loss, as the costs con- 
stitute a part of the same; that the act of Parliament is not 
guilty of the injustice which would ensue if it excluded the 
costs, which are necessary for replacing the sufferer in a just 
state of compensation. Such a party, if he is reinstated in the 
value of the property without litigation, is not entitled to costs; 
but if he cannot obtain the benefit of the regulation in respect 
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to compensation without being driven to the necessity of a suit, 
the statute would be chargeable with great injustice if it did 
not allow him to recover costs; and these remarks apply with 
equal force to the charge of intervening interest arising from 
delay occasioned by such litigation. 

Common-law authorities support the same construction of the — 
act of Parliament referred to, and show to a demonstration that 
the rule is firmly established in all the courts of the parent 
country. Hx parte Rayne, 1 Gal. & Dav. 877; Gall v. Laurie, 
5 B. & C. 163. 

None of these authorities, however, conflict in the least degree 
with the proposition that the sureties in an admiralty stipula- 
tion can never be compelled to pay more than the specific sum 
expressed in the stipulation for any default or contumacy of 
the principal. Seasonable payment of the sum expressed in the 
instrument is all that can be required at their hands; but if 
they neglect to fulfil the terms of the instrument, and the 
suffering party is driven by their neglect to resort to legal 
measures to recover the amount to satisfy his loss, they are 
then, like the delinquent ship-owner, liable for costs and inter- 
est occasioned by their neglect and contumacy. Our act of 
Congress limiting the liability of ship-owners was passed subse- 
quent to the British act referred to, and, in the respect involved 
in this case, is subject to the same construction. 

Tested by these considerations, it follows that the decree of 
the District Court, which was a decree against the schooner, is 
correct. 

Concede that, and still the appellants insist that the Circuit 
Court erred in awarding costs taxed in the District Court in 
excess of the stipulation filed there before or at the time the 
claimants entered their appearance. 

Properly analyzed, the decree of the Circuit Court is as fol- 
lows: 1. That the decree of the District Court is affirmed. 
2. That the ten libellants recover as damages the sum of 
$16,000, which is the exact amount of the stipulation for 
value. 3. That they recover the costs taxed in the District 
Court, with interest to the date of the decree, amounting to 
the sum of $323.12. 4. That they recover the costs taxed in 
the Circuit Court, including the interest to date on the dam- 
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ages awarded in the District Court, amounting to the sum of 
$1,085.35, making in the aggregate the sum of $17,407.47. 

Two technical errors occur in adjusting the terms of the 
decree of the Circuit Court; but, inasmuch as neither will 
injuriously affect the rights of the parties, the decree will not 
be disturbed. 1. Interest is not costs in any sense, and, when 
allowed, it should be decreed as damages, and be added to the 
damages awarded in the District Court. 2. Costs and interest 
should never be blended in such a case, as it would be difficult, 
if not impossible, to ascertain the amount to be paid by the 
stipulators for costs, if less than the full amount of the stipula- 
tion, or to separate the same from the amount to be paid by the 
sureties in the appeal-bond. 

Cases often arise where such an adjustment is necessary ; and 
it would arise here were it not that the sureties in the stipu- 
lation for costs in the District Court and the sureties in the 
appeal-bond are the same persons. Nor will the other error 
operate to the prejudice of any one of the parties, as it is clear 
that the allowance of interest is a proper charge in the decree 
against the schooner and the appellants, within the principle of 
the authorities to which reference has been made. 

Nothing remains for re-examination except that portion of 
the decree which adjudges what portion of the aggregate sum 
awarded shall be paid by the sureties in the respective stipu- 
lations, and what portion shall be paid by the sureties in the 
appeal-bond. 

Sixteen thousand dollars were awarded to the ten libellants as 
damages ; and the decree is, that the stipulators for value shall 
pay that amount, which is obviously correct. They stipulated 
for that amount; and, inasmuch as they did not make defence, 
and have not been guilty of default or contumacy, they cannot 
be compelled to pay interest or costs to the libellants beyond 
their stipulation. The Palmyra, 12 Wheat. 10. Nor can the 
stipulators for costs be compelled to pay more than the sum 
of $250 for the same reasons, as they stipulated for a definite 
sum, and have not made defence, nor been guilty of any default. 
Clerk’s Praxis, tit. 63, p. 141; The Ann Caroline, 2 Wall. 538; 
The Steamer Webb, 14 id. 406. 

Accrued interest was allowed in the Circuit Court in addition 
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to the damages awarded in the District Court, which, if added to 
the sum there awarded, would exceed the stipulation for value; 
and the costs taxed in the Circuit Court, if added to the costs 
taxed in the District Court, would much exceed the stipulation 
for costs, which was only for the sum of $250. 

Allowances of the kind, if the case stopped there, would 
clearly be error; but the case does not stop there, as will pres- 
ently fully and satisfactorily appear. Mention has already been 
made that the claimants, who were the owners of the schooner, 
appealed to the Circuit Court, and that they gave an appeal- 
bond in the sum of $2,000, with the same persons as sureties 
as those who became sureties in the stipulation for costs and 
value. 

Nothing can be better settled, said Judge Story, than that the 
admiralty may take a fidejussory caution or stipulation in cases 
in rem, and may in a summary manner award judgment and 
execution there thereon. Jurisdiction to that effect is possessed 
by the District Court; and, being fully authorized to adopt the 
process and modes of proceeding of the admiralty, they have an 
undoubied right to deliver the property on bail and to enforce 
conformity to the terms of the bailment. Authority to take 
such security is undoubted, and, whether it be by a sealed 
instrument or by a stipulation in the nature of a recognizance, 
cannot affect the jurisdiction of the court. Having jurisdiction 
of the principal cause, the court must possess jurisdiction over 
all the incidents, and may, by motion, attachment, or execu- 
tion, enforce its decrees against all who become parties to the 
proceedings. The Alligator, 1 Gall. 145; Nelson v. United States, 
Pet. C. C. 235. Bonds, says Dunlap, are, to all intents and pur- 
poses, stipulations in the admiralty. Dunlap, Prac. 164. 

Where the claimant appeals from the decree of the District 
Court, the bond and other stipulations follow the cause into 
the Circuit Court ; and, upon the affirmation of the decree, the 
fruits of the appeal-bond and other stipulations may be obtained 
in the same manner as in the court below, they being in fact 
nothing more than a security taken to enforce the original 
decree, and are in the nature of a stipulation in the admiralty. 
McLellan v. United States, 1 Gall. 227. 

It matters not, says that learned magistrate, whether security 
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in an admiralty and maritime cause be by bond, recognizance, 
or stipulation, as the court has an inherent authority to take 
it, and to proceed to award judgment or decree thereon accord- 
ing to the course of the admiralty, unless where some statute 
has prescribed a different course. The Octavia, 1 Mason, 150; 
2 Conkl. Adm. (2d ed.) 105; Holmes v. Dodge, Abbott, Adm. 
60; Gaines v. Travis, id. 422; Benedict, Adm. (2d ed.) 290. 

Everywhere it is admitted that an appeal in admiralty carries 
up the whole fund, and that is the duty of the Circuit Court to 
execute its own decree ; and it is equally clear that the fund in 
this case consists of the stipulation given in the District Court 
for costs, the stipulation given there for value, and the bond or 
stipulation in the sum of $2,000 to prosecute the appeal with 
effect and pay all damages and costs awarded against them, if 
the appellants shall fail to make their appeal good. Montgomery 
v. Anderson, 21 How. 386. 

Two points were ruled in that case applicable to this: 1. That 
the appeal in admiralty carries up the res. 2. That the Cir- 
cuit Court must carry into execution its own decree. The 
Collector, 6 Wheat. 194; 2 Pars. Ship. 493. 

Sureties in such an appeal-bond or stipulation may become 
liable for the whole amount specified, as the condition of,the 
instrument is that the principal shall prosecute his appeal with 
effect, and pay all damages awarded against the appellant, if 
he fail to make good his appeal. Hence it was decided by this 
court that the surety in such a bond is liable for the entire 
amount of damages and costs, to the extent of the penalty, and 
interest thereon from the date of the institution of the suit, 
when the property attached produces less than the judgment or 
decree. ves v. Merchants’ Bank, 12 How. 159. 

Examined in the light of these suggestions, as the decree 
should be, it is manifest that it contains no error, as the amount 
of the stipulation for value is decreed to be paid to the libel- 
lants for the losses sustained by the collision, and the stipula- 
tion for costs is decreed to be paid to the libellants in part 
discharge of the taxed costs, leaving the balance of the taxed 
costs and the accrued interest from the date of the decree in 
the District Court to the date of the decree in the Circuit 
Court to be paid by the sureties in the appeal-bond, which 
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may, by the rules and usages which belong to courts of admi- 
ralty, be treated as an admiralty stipulation. 1 Stat. 276; 
Admiralty Rules 5 and 21. 

Admiralty bonds and stipulations taken in the District Court, 
inasmuch as they constitute the fund out of which compensa- 
tion is to be decreed to the libellants, follow the appeal into the 
Circuit Court. 

Authorities of highest character show that sureties for a defi- 
nite sum in an admiralty stipulation can never be compelled 
to pay more than the sum stipulated, unless they are guilty of 
default or contumacy, in which event they may become liable 
for interest and the taxable costs incurred by the delay; but 
the respondent, where there is no statutory prohibition, may 
become liable for costs beyond the security given for the same, 
and for additional damages in the nature of interest, in case 
of appeal. Were it not so, the injured party, in case of delay, 
would never be made whole; but such a recovery against the 
respondent will not enlarge the liability of the sureties in the 
stipulation for cost or value, as the remedy of the libellants in 
that event is found in the appeal-bond or stipulation given to 
make the appeal good. Costs and interest are given in such a 
case, not as indemnity for the loss set forth in the libel, but for 
the reason that the loss ascertained in the decree of the District 
Court was not paid at the proper time. The Northumberland, 
Law Rep. 3 Adm. & Ecc. 33, 35; Jves v. Merchants’ Bank, 
supra; The Diana, 3 Wheat. 58; Sneed v. Wister, 8 id. 690; 
5 Stat. 518. 

Suffice it to say, there is no error in the record. 


Decree affirmed. 
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County OF HENRY v. NICOLAY. 


1. Where the charter of a railroad company, granted by Missouri prior to the 
adoption of the Constitution in 1865, made it lawful for the county court of 
any county in which any part of the route of said railroad or of its author- 
ized branches might be, or for any county adjacent thereto, to subscribe 
to the stock of the company, and to issue bonds of the county in payment 
therefor, the power of the county court so to subscribe did not become sub- 
ject to the fourteenth section of art. 11 of that Constitution, which requires 
the assent of two-thirds of the qualified voters of the county to such sub- 
scription. 

2. The Supreme Court of that State has decided that the said fourteenth section 
does not apply to the construction of branch roads authorized by the origi- 
nal charter of a railroad company, but undertaken as an independent enter- 
prise under the act of the legislature of March 21, 1868. 

3. Where the bonds of a county, issued by the county court in payment.of its 
subscription to the stock of a railroad company, show on their face that they 
were issued pursuant to a law which authorized their issue without the assent 
of the qualified voters of the county, given at an election, and there is noth- 
ing on them to show that they were not regularly issued, it is not incumbent 
upon a purchaser of them to inquire whether the company has pursued the 
regular steps necessary to entitle it to receive them. Where the agents of 
the company have them for sale, he has a right to presume that they were 
lawfully entitled to them. 

4. The fact that subsequently to making the subscription, but before the issue 
of the bonds, the company transferred its franchises to another company does 
not alter the case. 

5. County of Scotland v. Thomas, 94 U. S. 682, reaffirmed. 


ERROR to the Circuit Court of the United States for the 
Western District of Missouri. 

This is an action for the recovery of the amount due upon 
certain coupons annexed to bonds issued by the county of 
Henry, Missouri. The following is a copy of one of the 
bonds : — 


“Henry County Bonp.— Strate or Missouri. 
“ $1,000. 


“Interest ten per cent per annum, payable semiannually on the 
first days of January and July. 


“ Know all men by these presents, that the county of Henry, 
in the State of Missouri, acknowledges itself indebted and firmly 
bound to the Tebo and Neosho Railroad Company, to the use and 
in the name of the Clinton and Memphis Branch of the Tebo and 
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Neosho Railroad, in the sum of $1,000, which sum the said county 
hereby promises to pay to the Tebo and Neosho Railroad Company, 
or bearer, to aid in building said branch railroad, at the National 
Park Bank, in thé city of New York, on the first day of January, 
1881, together with interest thereon at the rate of ten per cent per 
annum, which interest shall be paid semiannually on the first days 
of July and January of each year, on the presentation and delivery 
at said bank of the coupons hereto severally subjoined. 

“This bond is issued under and in pursuance of an order of the 
county court of Henry. County in the State of Missouri, and in pur- 
suance of and by authority of an act of the General Assembly of 
the State of Missouri, entitled ‘An Act to incorporate the Tebo 
and Neosho Railroad Company,’ approved Jan. 16, 1860, and of an | 
act of the General Assembly of the State of Missouri, entitled ‘ An 
Act to aid in the building of branch railroads in the State of Mis- 
souri,’ approved March 21, a.p. 1868.” 


The bond is duly signed, sealed, and attested, and the cou- 
pons attached are in the usual form. 

The act of incorporation thus mentioned authorizes the com- 
pany thereby created to “survey, mark, locate, construct, main- 
tain, and operate a railroad, commencing at a point on the 
Pacific Railroad, between the west bank of the Lamine River, 
and Muddy Creek, in Pettis County, by the most direct 
and practical route, in a southerly or south-westerly direction, 
through Henry County; thence to some point on the State 
line, between the north-west corner of Jasper County and the 
south-east corner of McDonald County, ... and to extend 
branch railroads into and through any counties that the di- 
rectors may deem advisable.” 

It declares as applicable to the company certain sections of 
the act incorporating the Osage Valley and Southern Kansas 
Railroad Company, approved Nov. 21, 1857, among which is 
the fourteenth, providing that “ It shall be lawful for the county 
court of any county in which any part of the route of said rail- 
road or branch may be, or any county adjacent thereto, to sub- 
scribe to the stock of the company; and, for the stock subscribed 
in behalf of the county, may issue bonds of the county to raise 
the funds to pay the same, and to take proper steps to protect 
the interest and credit of the county court.” 
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The following is an act of the General Assembly of Missouri, 
approved March 21, 1868 : — 


“Sxction 1. Any railroad company in this State, authorized by 
law to build branches, and wishing to avail themselves of the pro- 
visions of this act, shall, by its board of directors, pass, and cause 
to be entered upon its records, a resolution setting forth such desire, 
and designating the name under which such branch shall be built, 
its point of intersection with its main line, and general course, a 
certified copy of which resolution shall be filed with the secretary 
of state, after which they shall be governed by the provisions of 

this act. 

'  §xcr. 2. Whenever any such railroad company shall undertake 
the construction of a branch designated, as provided in the first 
section of this act, they shall receive donations or subscriptions to 
stock to aid in its construction in the name of such branch, which 
shall be expressed in the certificate of stock issued; the cost and 
expenses of constructing and operating such branch shall be kept 
separate and distinct from expenses on the main line. They may 
borrow money and issue bonds secured by mortgage on such branch 
road to aid in its construction, and, in general, may operate, lease, 
sell, or consolidate with any connecting road, distinct and separate 
from their main line, and in any other way may manage or dispose 
of such branch as by law they may be authorized, with reference 
to their main line, and separate therefrom. 

“Sxct. 8. Any branch road so constructed shall not be holden 
for any debt, lien, or liability of the main line, nor shall the main 
line be holden for any debt, lien, or liability of such branch. Any 
dividends of profits arising out of the business of such branch road 
shall be divided among the stockholders in said branch, and in all 
respects the interest of the stockholders in the branch shall be kept 
separate and distinct from the interests of the stockholders in the 
main line. 

“Sret. 4. The holders of stock in any railroad company which 
was subscribed in aid of the construction of a branch road, accord- 
ing to the provisions of this act, shall have the same rights as other 
stockholders in the company in the choice of officers; but in all 
matters directly and specially affecting the interests of such branch 
road the stockholders in such branch shall control, and for such 
purposes the directors, under their by-laws, may, or on the petition 
of parties representing one-tenth of such stock shall, call a meeting 
of the stockholders in such branch, setting forth the object of such 
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meeting; and at any such meeting such stockholders may instruct 
the board of directors in all matters relating especially to their 
interests, and they shall be governed by such instructions, if not 
inconsistent with the laws of the State and the powers of such 
company. 

“Sxcot. 5. This act shall be in force and take effect from and 
after its passage.” 


The “ Clinton and Memphis Branch of the Tebo and Neosho 
Railroad” was organized and undertaken with the consent of 
the directors of the Tebo and Neosho Railroad Company. 

On the 4th of August, 1870, the county court of the county 
of Henry, on “the application of the Clinton and Memphis 
Branch of the Tebo and Neosho Railroad for a subscription 
to the capital stock of said branch road from the county of 
Henry, to aid in the construction of said branch road,” ordered 
and adjudged that the said county “do subscribe for and 
agree to take one thousand five hundred shares of the capital 
stock of the Clinton and Memphis Branch of the Tebo and 
Neosho Railroad, each share being of the denomination of 
$100, and amounting, in the aggregate, to the sum of $150,000, 
under and by virtue of the authority in the charter of the 
Tebo and Neosho Railroad Company contained, and under the 
act of the General Assembly of the State of Missouri, entitled 
‘An Act to aid the building of branch railroads in the State 
of Missouri,’ approved March 21, 1868, and in accordance with 
the resolution and orders of the board of directors of said Tebo 
and Neosho Railroad Company, establishing said branch rail- 
road company and authorizing subscriptions to the capital stock 
thereof, adopted on the sixth day of June, 1870, the said capital 
stock to be paid for by the issue and delivery to the committee 
appointed to construct said branch road of the coupon bonds 
of the county,” of the foregoing tenor. The subscription was 
made on certain conditions as to the location of the branch rail- 
road, and none of the bonds were to be delivered until the 
grading and masonry of the road within the limits of the 
county were let by contract to persons of whose responsibility 
the court should be satisfied. One Hillegas was appointed the 
agent of the county to subscribe the stock in accordance with 
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the terms of the order, and to cause the bonds to be issued and 
delivered. 

Oct. 11, 1870, the Tebo and Neosho Railroad Company 
executed a deed, whereby it, with the consent of a majority of 
its stockholders, sold, conveyed, and transferred to the Missouri, 
Kansas, and Texas Railway Company “ all its privileges, rights, 
powers, franchises, real estate, and other property, the whole 
or a part of which is in this State, excepting only such as be- 
long to the extension of the Tebo and Neosho line north from 
Sedalia, via Boonville, Fayette, and Moberly, to the railroad 
bridge at West Quincy, declared July 2, 1869, certificate of 
which, dated July 3, 1869, was filed in the office of secretary 
of state, and doth consent to a merger of the same with the 
franchises, property, and rights of said party of the second 
part; and the said Missouri, Kansas, and Texas Railway Com- 
pany, party of the second part, shall have, exercise, and enjoy 
all the rights, powers, privileges, and immunities of the original 
charter of the Tebo and Neosho Railroad Company, and of the 
several amendments thereto, in the same manner and to the 
same extent as has been heretofore exercised and enjoyed by 
the said Tebo and Neosho Railroad Company, party of the first 
part, or by the several shareholders in said company, whose 
stock shall be exchanged as herein provided, either or both ; 
and the said party of the second part does hereby accept the 
terms and conditions of the within instrument.” 

On the 7th of November following, the county court made 
an order, which, after reciting that of Aug. 4, the subscription 
made by Hillegas, and the fact of the compliance by said 
branch road, with all the conditions precedent to the delivery 
of said bonds, concluded as follows : — 


“ Now, therefore, it is considered by the court that said bonds 
be signed by the presiding justice of this court, and attested by the 
clerk of this court, under the seal thereof, and the coupons signed 
by said clerk as directed in said order; and that said bonds, num- 
bered from No. 1 to No. 150, inclusive, of the denomination of 
$1,000 each, and amounting in the aggregate to $150,000, signed 
and sealed as aforesaid, be delivered to the chairman of the com- 
mittee of construction of said branch railroad, and that the clerk 
of this court take his receipt therefor.” 
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The petition of the plaintiff is in the usual form. 

The answer of the county alleges that the bonds were issued 
without authority of law; that they were not ordered to be 
issued, nor were they in fact issued, to the Tebo and Neosho 
Railroad Company, to the use and in the name of the Clinton 
and Memphis branch ; that said branch never had any legal 
existence ; that, if it did have such existence, it was under the 
act of March 21, 1868, and therefore the issue of the bonds 
was illegal, as the consent thereto of two-thirds of the qualified 
voters of the county was not first obtained; that prior to the 
issue of the bonds the Tebo and Neosho Company sold all its 
rights and franchises to the Missouri, Kansas, and Texas Rail- 
road Company, which sale revoked the authority, if any existed, 
to issue said bonds; that after their issue and sale proceedings 
were instituted in the State court to enjoin the collection of 
‘the tax for the payment of either their principal or interest; 
and that all of these matters were known to the plaintiff when 
he brought his action. 

The plaintiff demurred to the evidence offered by the county. 
There was nothing to show that, when he purchased the bonds, 
he had notice of the facts relied on in support of the answer. 
The court sustained the demurrer, and instructed the jury to 
find a verdict for him; which was done, and judgment rendered 
accordingly. 

The county then sued out this writ of error. 


Mr. John F. Philips and Mr. James O. Broadhead for the 
plaintiff in error. 
Mr. James Grant, contra. 


MR. JusTICE BRADLEY delivered the opinion of the court. 

Since the decision of this court in County of Scotland v. 
Thomas, 94 U.S. 682, little remains to be considered in this 
case. It is conceded that the charter of the Tebo and Neosho 
Railroad Company, passed Jan. 16, 1860, gave the power to 
establish a railroad through Henry County, and to extend 
branch railroads into and through any counties that the direc- 
tors might deem advisable; and it was made lawful for the 
county court of any county in which any part of the route of 
said railroad or branches might be, or any county adjacent 
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thereto, to subscribe to the stock of the company, and for such 
stock to issue bonds of the county to raise funds to pay for the 
same. This charter being granted prior to the Constitution of 
Missouri, adopted in 1865, according to the settled law of the 
State did not become subject to the provision in that Constitu- 
tion, which requires the assent of two-thirds of the lawful 
voters of a county to a subscription of stock in aid of the rail- 
road. 

But it is objected that the project of the branch road, in aid 
of which the stock was subscribed in this case, was undertaken 
as an independent enterprise under the act of March 21, 1868, 
and, consequently, that the constitutional provision applies 
to it. It is true that the branch in question was projected, 
and the organization for its construction was made, under the 
provisions of that act. It is necessary, therefore, to inquire 
whether branches of railroads thus projected are thereby made 
subject to the constitutional provision relied on; for the bonds 
sued on in this case show on their face that they were issued 
in pursuance of that act as well as under the authority of the 
original charter, and being made “ to the use and in the name 
of the Clinton and Memphis Branch of the Tebo and Neosho 
Railroad, . . . to aid in building said branch railroad.” The 
Supreme Court of Missouri has decided this question, holding 
that the constitutional provision does not apply to branch roads 
built under the act of 1868. The State ex rel. the Attorney- 
General v. Green County, 54 Mo. 540, is precisely in point. 
That was the case of a branch road authorized by the original 
charter of the Kansas City, &c. Railroad Company, but con- 
structed as an independent interest under the act of 1868; and 
in that case, also, the original company had consolidated with 
the Hannibal and St. Joseph Railroad Company, before the 
subscription to the stock for the branch was made. The court 
said : “ This branch road commences and ends in the same places 
designated for the branch road in the original charter. It pro- 
poses nothing but what was intended to be accomplished by the 
act creating it, and its union with another company is in name 
only; no new powers are granted to either the branch or the 
company with which it is consolidated, and no original powers 
are taken away. I see nothing that alters, affects, or changes 
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the power of the county court to subscribe the stock. I think 
the power existed when the subscription was made, the same 
as it did when the act of incorporation of 1857 was passed.” 

It is true, in that case, that the board of directors of the 
parent company, before it consolidated with the Hannibal and 
St. Joseph Railroad Company, and the latter company after- 
wards, passed resolutions authorizing the construction of the 
branch, and that this was not done in the present case; the 
branch in the present case being organized and undertaken 
only with the consent of the directors of the parent company. 
But, under the decisions of this court, the purchasers of the 
bonds were not bound to know whether or not the proceedings 
of the company were regular. The charter of the Tebo and 
Neosho company contained the power to construct the branch, 
and gave the county court power to subscribe stock for it; and 
the act of 1868 authorized such branch and stock to be an 
independent interest; and the bonds on their face simply showed 
that they were made to the parent company, “to the use and 
in the name of the Clinton and Memphis branch,” “ to aid in 
building said branch.” The purchaser, therefore, was apprised 
by the law that power existed in the county court to issue such 
bonds, without any election of the people; and there was noth- 
ing on their face to show that they were not regularly issued. 
It was not incumbent on him to inquire whether the railroad 
company had pursued all the regular steps necessary to entitle 
it to receive the bonds. Its agents, that is, the agents of the 
branch road, had them for sale, and he had a right to presume 
that they were lawfully entitled to them. 

The fact that before bonds were issued, but not before the 
subscription was made, the parent company sold and assigned 
a portion of its route, and all franchises connected therewith, 
to the Missouri, Kansas, and Texas Railroad Company, does not 
alter the case. So far as appears, the Tebo and Neosho com- 
pany did not cease to exist. In the deed of sale it expressly 
reserves a very material portion of its franchises; namely, all 
those belonging to “the extension of the Tebo and Neosho 
line north from Sedalia, via Booneville, Fayette, and Moberly, 
to the railroad bridge at West Quincy, declared July 2, 1869, 
certificate of which, dated July 3, 1869, was filed in the office 
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of the secretary of state.” But had the company ceased to 
exist, it would make no difference. Its franchises were not 
extinguished, but only transferred, and the subscription had 
been ordered before the sale took place. It is unnecessary to 
discuss this point further, as the grounds on which it rests were 
sufficiently considered in the case of Scotland County, already 
referred to. 

In our judgment, the defence set up by the county was prop- 
erly overruled, it not being shown that the plaintiff, when he 
purchased the bonds, had any knowledge or notice of the facts 
relied on. Judgment affirmed. 
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TERRY v. ANDERSON. 


1. An enactment reducing the time prescribed by the Statute of Limitations 
in force when the right of action accrued, is not unconstitutional, provided 
a reasonable time be given for the commencement of a suit before the bar 
takes effect. 

2. This court concurs in opinion with the Supreme Court of Georgia that the 
time prescribed by the statute of that State, approved March 16, 1869, in 
which suits for the enforcement of rights which accrued prior to June 1, 
1865, should be brought, is not so short or unreasonable, under the circum- 
stances which led to its enactment, as to render it unconstitutional. 

3. That statute may be set up as a valid bar to suits brought after Jan. 1, 1870, 
to enforce the individual liability of the stockholders of a bank in that State 
for the ultimate redemption of its bills which it ceased and failed to pay 
before June 1, 1865, or to recover the unpaid balance due on stock subscrip- 
tions at the time of such failure. 

4. That balance is a debt to the bank, and inures to the benefit of all its credit- 
ors, while the individual liability for the redemption of its bills operates only 
in favor of the holders of them. 

5. Quere, Can a creditor of a dissolved corporation, who has not recovered a 
judgment and exhausted his remedies at law, proceed in equity to subject 
choses in action to the payment of his demand ? 

6. A statutory liability is as much the subject of remedial legislation as a liability 
by contract, unless the remedy enters into and forms a part of the obligation 
which the statute creates. 


APPEAL from the Circuit Court of the United States for the 
Southern District of Georgia. 

The Planters’ Bank of the State of Georgia was incorpo- 
rated by the legislature of that State, with a charter, providing 
that the stockholders, for the time bejng, shall ‘be pledged 
and bound, in proportion to the amount of the shares that each 
individual or company may hold in said bank, for the ultimate 
redemption of the bills or notes issued by or from said bank, 
during the time he, she, or they may hold such stock, in the 
same manner as in ordinary commercial cases, or in simple 
cases of debt.” 

The bank issued notes, some of which, in due course of 
trade, came into the possession of the complainants. 

The bank failed to pay its notes in lawful money on the 
twentieth day of February, 1865, and nothing has been paid 
thereon, except as hereinafter stated. 

On the 24th of May, 1866, the stockholders, being of opinion 
that the corporation was insolvent and unable to pay its debts, 
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ordered the board of directors to execute an assignment to 
Anderson and Mercer of the assets of the bank, for the pur- 
pose of equally distributing them among the creditors and bill- 
holders, and to surrender its charter to the governor of the 
State at such time as they might deem expedient. 

On the 9th of July, 1866, the directors, in the name of the 
bank, assigned to Anderson and Mercer its property, both 
real and personal, and made said assignees their attorneys, in 
the name of the bank or otherwise, and, for the trusts created 
by the assignment, to ask, demand, recover, and receive of and 
from all and every person and persons all and singular the 
property and estate, goods, chattels, wares, merchandise, debts, 
choses in action, sum and sums of money and demands due 
and owing or belonging to said bank; .. . and, in default of 
delivery or payment in the premises, to sue, prosecute, and 
implead for the same, as they might see fit, &c. 

The assignees accepted their trust on the same day, and soon 
after published a notice to all bill-holders and other persons 
having claims against the bank, to present them for liquida- 
tion. 

On the 24th of December, 1869, Harvey Terry presented to 
the assignees for liquidation bills of the said bank, to the 
amount of $5,605. 

Joshua and Thomas Green, in December of that year, pre- 
sented to the assignees for liquidation bills to the amount of 
$5,791. Upon the bills so presented a dividend of twenty 
per cent was paid before Jan. 1, 1870. 

Subsequently to the payment of this dividend, the assignees 
filed a bill in equity in the Superior Court of Chatham County, 
Georgia. McNish and other creditors of the bank, including 
the present complainants, were made defendants. 

Their object was to obtain direction as to the mode of pay- 
ing out the assets in their hands; and the court, July 14, 1871, 
adjudged, among other things, that there was due to Terry the 
sum of $5,605, less the dividend of twenty per cent received 
by him, and also the sum of $1,117, on bills on which he had 
received no dividend; that there was due to Joshua and to 
Thomas Green $5,791 on bills of the bank, less the dividend of 
twenty per cent previously paid thereon; and that the assignees 
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should pay the balance of the assets to all creditors named in 
the decree, in proportion to their respective dues. 

In obedience to the decree, the assignees paid further divi- 
dends, making the whole amount so paid thirty and one-eighth 
per cent of the face value of the bills; and they were finally 
discharged June 30, 1873. 

On the eighteenth day of March, 1869, the General Assembly 
of Georgia passed an act accepting the surrender of the charter 
of the bank. 

The amount of bills outstanding at the time of the failure 
of the bank was $1,460,112. Of this amount, $207,448 were 
redeemed before the bank executed its deed of assignment. 

Besides the bills so presented by said Terry, he is now the 
owner and holder of bills to the amount of $1,464, upon which 
no dividend has been paid. 

The present bill of complaint was filed April 6, 1874, by 
him, Joshua Green, and Thomas Green, on behalf of them- 
selves and others, against said Anderson and Mercer, the as- 
signees and the other defendants who are stockholders of the 
bank. It sets forth the preceding facts, and alleges that at 
the time the bank failed its capital stock was not paid in in 
full, and that many of the stockholders had paid in only about 
eighty per cent of their subscription; that the right to sue 
for and recover the several balances due by them on their 
shares passed by the assignment of July 9, 1866, to the 
assignees, who had never collected them. 

It prays that the stockholders be decreed to pay such sum 
upon each share of stock owned and held by them respec- 
tively as shall make up the full sum of $100, — its par value, 
—and such further sums respectively as may be found due, 
in order to pay the complainants’ demands. 

The defendant Anderson demurred generally. 

The others demurred specially, upon the ground, 1, that the 
suit was barred by the Statute of Limitations; 2, that com- 
plainants, although defendants in the case of Anderson and 
Mercer against McNish and others, in the Superior Court for 
Chatham County, allege no reason or excuse for not seeking 
the aid of that court to require the assignees to collect the 
unpaid subscriptions due from the several stockholders, or why 
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the decree rendered in that cause should not be conclusive and 
binding upon them; 3, that the complainants do not allege 
that the defendants held any stock of the bank when the bills 
were issued ; and, 4, that as to the bills amounting to $1,464, 
as to which Terry seeks judgment, the complaint does not set 
forth whether he became the holder of them before or after the 
final decree in that case, or why they were not presented for 
participation in the distribution of assets of the bank. 

The demurrers were sustained and the bill was dismissed. 
The complainants thereupon brought the case here. 

The Statute of Limitations of Georgia approved March 16, 
1869, so far as it bears upon this case, is as follows : — 








“Sxrcrion 3. And be it further enacted, that all actions on bonds 
or other instruments under seal, and all suits for the enforcement 
of rights accruing to individuals or corporations, under the statute 
or acts of incorporation, or in any way by the operation of law 
which accrued prior to the 1st of June, 1865, not now barred, shall be 
brought by the Ist of January, 1870, or the right of the party, 
plaintiff or claimant, and all right of action for its enforcement, shall 
be for ever barred. 

“Sxcor. 4. And be it further enacted, that all actions on promis- 
sory notes, bills of exchange, or other simple contracts in writing, 
and all actions on open accounts, or for the breach of any contract 
not under the hand of the party sought to be charged, or upon any 
implied assumpsit or undertaking, which accrued on a contract 
which was made prior to June 1, 1865, not now barred, shall be 
brought by the Ist of January next, after the passage of this act, or 
the right of the party, plaintiff or claimant, and all right of action 
for its enforcement shall be for ever barred.” 

“ Sect. 6. And be it further enacted, that all other actions upon 
contracts, expressed or implied, or upon any debt or liability what- 
soever, due the public, or a corporation, or a private individual or 
individuals, which accrued prior to the 1st of June, 1865, and are 
not now barred, shall be brought by the 1st of January, 1870, or both 
the right and the right of action to enforce it shall be for ever barred. 
All limitations hereinbefore expressed shall apply as well to courts 
of equity as courts of law, and the limitation shall take effect in all 
cases mentioned in this act, whether the right of action had actually 
accrued prior to the Ist of June, 1865, or was then only inchoate 
and imperfect, if the contract or liability was then in existence.” 
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Mr. Harvey Terry and Mr. William Stone for the appellants. 
Mr. Henry R. Jackson, contra. 


Mr. CHIEF JUSTICE WAITE delivered the opinion of the 
court. 

In Terry v. Tubman, 92 U.S. 156, we decided that where 
the charter of a bank contained a provision binding the indi- 
vidual property of its stockholders for the ultimate redemption 
of its bills in proportion to the number of shares held by them 
respectively, the liability of the stockholder arose when the 
bank refused or ceased to redeem, and was notoriously insolvent ; 
and that when such insolvency occurred prior to June 1, 1865, 
an action against a stockholder not commenced by Jan. 1, 1870, 
was barred by the Statute of Limitations of Georgia of March 
16, 1869. That act, as recited in its preamble, was passed on 
account of the confusion that had “ grown out of the distracted 
condition of affairs during the late war,” and substantially 
barred suits upon all actions which accrued before the close of 
the war, if not commenced by the first day of January, 1870. 

This is a suit to enforce the liability of the stockholders of a 
bank, under a provision of the charter similar to that considered 
in Terry v. Tubman; and it is expressly averred in the bill that 
the bank stopped payment on the 20th of February, 1865, and 
never resumed. The affairs of the bank were closed up under 
an assignment made July 9, 1866, the proceeds of which paid 
only a small percentage upon its liabilities. The case is thus 
brought directly within our former ruling; but it is insisted 
that the act of 1869 is unconstitutional, because it impairs the 
obligation under which the complainants claim, and, as that 
question was not directly passed upon in the other case, we are 
asked to consider it now. The argument is, that as the statute 
of limitations in force when the liability of the defendants was 
incurred did not bar an action until the expiration of twenty 
years from the time the action accrued, a statute passed subse- 
quently reducing the limitation impaired the contract, and was 
consequently void. 

This court has often decided that statutes of limitation af- 
fecting existing rights are not unconstitutional, if a reasonable 
time is given for the commencement of an action before the 
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bar takes effect. Hawkins v. Barney, 5 Pet. 451; Jackson v. 
Lamphire, 3 id. 280; Sohn v. Waterson, 17 Wall. 596; Christ- 
mas V. Russell, 5 id. 290; Sturges v. Crowninshield, 4 Wheat. 
122. It is difficult to see why, if the legislature may prescribe 
a limitation where none existed before, it may not change one 
which has already been established. The parties to a contract 
have no more a vested interest in a particular limitation which 
has been fixed, than they have in an unrestricted right to sue. 
They have no more a vested interest in the time for the com- 
mencement of an action than they have in the form of the 
action to be commenced; and as to the forms of action or modes 
of remedy, it is well settled that the legislature may change 
them at its discretion, provided adequate means of enforcing 
the right remain. 

In all such cases, the question is one of reasonableness, and 
we have, therefore, only to consider whether the time allowed 
in this statute is, under all the circumstances, reasonable. Of 
that the legislature is primarily the judge; and we cannot over- 
rule the decision of that department of the government, unless 
a palpable error has been committed. In judging of that, we 
must place ourselves in the position of the legislators, and must 
measure the time of limitation in the midst of the circum- 
stances which surrounded them, as nearly as possible; for what 
is reasonable in a particular case depends upon its particular 
facts. 

Here, nine months and seventeen days were given to sue 
upon a cause of action which had already been running nearly 
four years or more. The third section of the statute is as fol- 
lows : — 


“ That all actions on bonds or other instruments under seal, and 
all suits for the enforcement of rights accruing to individuals or cor- 
porations under the statute or acts of incorporation, or in any way 
by operation of law which accrued prior to the 1st of June, 1865, not 
now barred, shall be brought by the 1st of January, 1870, or the 
right of the party, plaintiff or claimant, and all right of action for 
its enforcement, shall be for ever barred.” 


The liability to be enforced in this case is that of a stock- 
holder, under an act of incorporation, for the ultimate redemp- 
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tion of the bills of a bank swept away by the disasters of a 
civil war which had involved nearly all of the people of the 
State in heavy pecuniary misfortunes. Already the holders of 
such bills had had nearly four years within which to enforce 
their rights. Ever since the close of the war the bills had 
ceased to pass from hand to hand as money, and had become 
subjects of bargain and sale as merchandise. Both the original 
billholders and the stockholders had suffered from the same 
cause. The business interests of the entire people of the State 
had been overwhelmed’ by a calamity common to all. Society 
demanded that extraordinary efforts be made to get rid of old 
embarrassments, and permit a reorganization upon the basis of 
the new order of things. This clearly presented a case for leg- 
islative interference within the just influence of constitutional 
limitations. For this purpose the obligations of old contracts 
could not be impaired, but their prompt enforcement could be 
insisted upon or an abandonment claimed. That, as we think, 
has been done here, and no more. At any rate, there has not 
been such an abuse of legislative power as to justify judicial in- 
terference. As was said in Jackson v. Lamphire, supra: “The 
time and manner of their operation [statutes of limitation], 
the exceptions to them, and the acts from which the time lim- 
ited shall begin to run, will generally depend upon the sound 
discretion of the legislature, according to the nature of the titles, 
the situation of the country, and the emergency which leads to 
their enactment.” 

The Supreme Court of Georgia, in George v. Gardner, 49 
Ga. 441, held that the time prescribed in this act was not so 
short or unreasonable under the circumstances as to make it 
unconstitutional; and the Circuit Court of the United States 
for the Southern District of Georgia held to the same effect in 
Samples v. The Bank, 1 Woods, 523. We are satisfied with 
these conclusions. The circumstances under which the statute 
was passed seem to justify the action of the legislature. The 
time, though short, was sufficient to enable creditors to elect 
whether to enforce their claims or abandon them. 

This disposes of the questions arising upon the individual 
liability of the stockholders under the charter. It still remains 
to consider the cases of the stockholders whose subscriptions 
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were not paid in full at the time of the failure of the bank. 
For this purpose, it is not necessary to decide whether this lia- 
bility passed to the assignees under the assignment. If it did 
not, and the present complainants have the right to sue for it, 
their action is barred by the statute of 1869. It was a debt 
due the corporation June 1, 1865; and, by sect. 6 of that stat- 
ute, all actions upon any debt or liability due a corporation, 
which accrued prior to that date and was not barred when the 
act was passed, must be brought by Jan. 1, 1870. The case of 
Cherry v. Lamar, decided by the Supreme Court of Georgia 
in January, 1877, is not, as we understand it, at all in conflict 
with this. There the charter of the bank made a call by the 
directors, and sixty days’ notice of it to the stockholders, con- 
ditions precedent to the collection of unpaid stock subscriptions ; 
and it was consequently held that the statute did not com- 
mence to run against such a liability until the requisite call 
had been made and notice given. Neither in this case nor in 
Terry v. Tubman does any such provision of the charter ap- 
pear. For all that is shown in the record, the stockholders 
were liable to suit at any time for the recovery of the balance 
due from them. 

These complainants are neither of them judgment creditors 
of the bank. In a suit instituted by the assignees to close up 
the assignment, they proved their claims, and the amount due 
them was found for the purposes of a dividend. The finding 
was. sufficient for the purposes of distribution ; but it has none 
of the characteristics of a judgment or decree, to be enforced as 
against any thing but the fund which the court was then ad- 
ministering. 

We see nothing to take this case out of the operation of the 
decision in Terry v. Tubman, and the decree of the Circuit 
Court is therefore Affirmed. 


At a subsequent day of the term, a petition for rehearing was 
filed. 


Mr. CHIEF JUSTICE WAITE delivered the opinion of the 
court. 


In this petition it is suggested that the provision of the 
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charter of the Planters’ Bank, in respect to the liability of 
subscribers to the capital stock for the payment of the balances 
due upon their subscriptions, is substantially the same as that 
passed upon in Cherry v. Lamar, and that consequently, under 
the ruling in that case, the Statute of Limitations is no bar 
to this action for the recovery of balances due. This does not 
appear either in the record or in the voluminous printed argu- 
ments filed at the hearing. If it was mentioned in the oral 
argument, it did not attract our attention. | 

But upon the facts as they are now stated the result will not 
be changed. The liability of the stockholders upon their un- 
paid subscriptions is that of debtors to the bank. Ovgilvie v. 
Knox Insurance Co, et al., 22 How. 380. Consequently the bal- 
ances now in controversy passed to the assignees under the 
assignment, which was “of all the property, estate, credits, 
and assets of the” bank. The liability of a stockholder for 
his subscription is entirely different from that imposed by the 
charter “ for the ultimate redemption of the bills” issued by 
the bank. The subscription inures to the benefit of all cred- 
itors, while the individual liability under the charter operates 
only in favor of billholders. 

Since the debts due upon the subscriptions passed to the 
assignees, the appellants, being parties to the suit instituted by 
them to close their trust, had the right to insist that this part 
of the assets should be reduced to possession, and distributed 
before the trust was closed and the assignees were discharged. 

Ordinarily, a creditor must put his demand into judgment 
against his debtor and exhaust his remedies at law before he 
can proceed in equity to subject choses in action to its payment. 
To this rule, however, tlere are some exceptions; and we are 
not prepared to say that a creditor of a dissolved corporation 
may not, under certain circumstances, claim to be exempted 
from its operation. If he can, however, it is upon the ground 
that the assets of the corporation constitute a trust fund which 
will be administered by a court of equity in the absence of a 
trustee; the principle being that equity will not permit a trust 
to fail for want of a trustee. But here there was a trustee 
invested with ample powers to collect and dispose of all the 
assets belonging to the alleged trust fund. In a suit to which 
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these appellants were parties one court of equity has found that 
this trustee has fully executed his trust, and that the fund is 
exhausted. That decree is a bar to any further proceeding in 
equity by them, as creditors of the bank before judgment, 
for the purpose of securing the administration of the same 
trust. If there are assets which the trustee did not reach, the 
appellants are remitted to their remedies, after judgment against 
the bank, to subject equitable assets to the payment of their 
demands. We have seen, in the former opinion filed, that they 
do not now occupy the position of judgment creditors. 

The other questions presented by the petition for rehearing 
have already been sufficiently considered. A liability by stat- 
ute is as much the subject of remedial legislation as a liability 
by contract, unless the remedy enters into and forms part of 
the obligation which the statute creates. Such, we think, is not 
the case here. Petition overruled. 


Nore.—In Terry v. Coskery, error to the Circuit Court of the United States 
for the Southern District of Georgia, which was argued at the same time as was 
the preceding case by Mr. Harvey Terry and Mr. William Stone for the plaintiff 
in error, and by Mr. W. H. Hull for the defendant in error, Mr. CuH1EF Justice 
Waite, in delivering the opinion of the court, remarked: “ There is nothing to 
distinguish this case in principle from that of Terry v. Tubman, 92 U. S. 156, and 
that of Terry v. Anderson, supra, p. 628.” Judgment affirmed. 


BURDETTE v. BARTLETT. 


Under sect. 827 of the Revised Statutes of the United States relating to the Dis- 
trict of Columbia, persons severally liable upon the same obligation or instru- 
ment, including the parties to promissory notes, may all or any of them, at the 
option of the plaintiff, be included in the same action. 


ERROR to the Supreme Court of the District of Columbia. 

This was an action brought by Bartlett, Robbins, & Co. 
against Howard, Peugh, Lacey, and Ross, as makers, and Hel- 
mick and Burdette, as indorsers, of a certain joint and several 
promissory note for $1,993, dated July 16, 1873, and payable 
to the order of said Helmick. The note was duly protested for 
non-payment, and the indorsers served with notice. The de- 
fendants, with the exception of Ross and Helmick, were served 














638 BURDETTE v. BARTLETT. [Sup. Ct. 


with process ; but the action was subsequently dismissed as to 
all of them but Burdette. Judgment by default was rendered 
against him, which the general term, upon appeal, affirmed. 
Burdette then sued out this writ, and here assigns for error: 
1. The court below erred in giving judgment for plaintiffs, 
because there was a misjoinder of parties defendants. 2. Be- 
cause the makers and indorsers of a promissory note cannot be 
joined as defendants in the same action. 

Mr. William F. Mattingly, for the plaintiff in error. 

Sect. 827 of the Revised Statutes relating to the District of 
Columbia unquestionably does not, in express terms, authorize 
the joinder of makers and indorsers of a promissory note as de- 
fendants. Where such is the intent of the legislature, it has 
been expressed in plain and unambiguous terms, as in Missis- 
sippi. Keary v. Farmers’ g¢ Merchants’ Bank of Memphis, 
16 Pet. 89. 

That section was, by its terms, evidently intended to modify 
the common-law rule, that, in a case of a joint and several con- 
tract, all the parties must be sued in one action, or a separate 
action be brought against each, and to allow a plaintiff to unite, 
at his pleasure, two or more of the parties in one action. 

The contract of a maker and that of an indorser of a prom- 
issory note are wholly distinct and different. The maker 
promises to pay absolutely, while the undertaking of the in- 
dorser is merely conditional; and, unless a statute in plain 
terms authorizes the partiés to two such independent contracts 
to be joined in one action, no such construction should be given 
to it. 

Mr. Andrew C. Bradley, contra. ‘ 

The joinder of the makers and indorsers of a promissory note, 
or of part of them, as defendants in “one action,” is expressly 
authorized by the statute; and such, since its enactment, has 
been the judicial construction uniformly given to it. No 
clause excludes from its provisions the parties severally liable 
upon promissory notes, whether as makers or as indorsers. 
The statute is a remedial one, and should be liberally construed. 
Atcheson v. Everitt, Cowp. 381; Eyston v. Studd, 2 Plowd. 
465; Wilkinson v. Leland, 2 Pet. 267; 1 Bl. Com. 87; Dwar- 
ris on Statutes, 231. 
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What is implied in a statute is as much a part of it as what 
is expressed. Gelpcke v. City of Dubuque, 1 Wall. 221; Dubois 
v. Hepburn, 10 Pet. 1; Hoguet v. Wallace, 4 Dutch. (N. J.) 
524; Cullerton v. Mead, 22 Cal. 95; Jackson v. Warren, 32 Ill. 
331; Pearson v. Lovejoy, 53 Barb. (N. Y.) 407; People v. 
Tibbets, 4 Cow. (N. Y.) 384; Holmes v. Carley, 31 N.Y. 289; 
Hudler v. Golden, 36 id. 446; Adm’x of Tracy v. Adm’r of 
Card, 2 Ohio St. N. s. 481; Staniels et al. v. Raymond ¢ 
Trustee, 4 Cush. (Mass.) 314; Gibson v. Jenney, 15 Mass. 
205; State v. Jones et al., 8 Md. 88; Converse v. Burrows, 
2 Minn. 229. 


Mr. Justice Hunt delivered the opinion of the court. 
By sect. 827 of the Revised Statutes of the United States 


relating to the District of Columbia, it is enacted as follows, 
viz. : — 


“Where money is payable by two or more persons jointly or 
severally, as by joint obligors, covenantors, makers, drawers, or in- 
dorsers, one action may be sustained and judgment recovered 
against all or any of the parties by whom the money is payable, at 
the option of the plaintiff. But an action against one or some of 
the parties by whom the money is payable may, while the litigation 
therein continues, be pleaded in bar of another action against an- 
other or others of the said parties.” 14 Stat. 405, § 20. 


This is a portion of an act of Congress entitled “ An Act to 
amend the law of the District of Columbia in relation to judi- 
cial proceedings therein.” In the case before us, an action was 
commenced and the process served upon two of the several 
makers of a promissory note and one of the indorsers thereof, 
there being other makers and other indorsers of the note. 

The statute is not happily expressed, whatever may have 
been the intention of its framers. It is contended, on the one 
hand, that it was designed merely to modify the common-law 
rule, that, in case of a joint and several contract, all the parties 
must be sued in one action, or a separate action be brought 
against each, and to allow the plaintiff to sue one or more of 
the parties in one action, and to omit a portion of them, at his 
pleasure. 
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It is insisted, on the other hand, that it is an enactment in 
the spirit of the provisions of numerous State statutes, per- 
mitting the holder of a note to join the makers and indorsers, 
at his discretion, in the same action. The latter, we are told in 
the brief, has been the uniform construction of the statute by 
the courts of the District since its passage, more than ten years 
since, and we are of the opinion that it is a sound construction. 
The words, “as by joint obligors, covenantors, makers, drawers, 
or indorsers,” are inserted by way of illustration, and, like many 
other intended illuminations, serve but to darken the subject. 
Omitting these words (as parenthetical), the statute provides 
that one action may be sustained against all or any of the par- 
ties by whom payable, where money is payable by two or more 
persons jointly or severally. 

In the present case, there is a sum of $1,993 payable upon an 
instrument in writing. It is payable by Howard, one of the 
makers of the note. It is payable also by Burdette, one of the 
indorsers of the note, and it is the same sum of $1,993 that is 
payable by each of them. A collection of the money by the 
holder from one of the parties would be a bar to further pro- 
ceedings by him against the others. So an action simply 
against Howard alone would, in our opinion, give Burdette the 
benefit of the latter clause of the statute ; to wit, that an action 
against one of the parties, while it continued, might be pleaded 
in bar of another action against him, as another party to the 
contract. So far as the present question is concerned, the act 
of Congress was intended to produce the effect of the statutes 
of several of the States; to wit, “ Persons severally liable upon 
the same obligation or instrument, including the parties to bills 
of exchange or promissory notes, may all or any of them be in- 
cluded in the same action, at the option of the plaintiff.” 
2 Edm. Stat. of N. Y., p. 32. 

The judgment of the Supreme Court of the District of 
Columbia was right, and is Affirmed. 
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Youna v. UNITED STATES. 


The decision of the Court of Claims awarding, on the motion of the United States, 
a new trial, while a claim is pending before it, or on appeal from it, or 
within two years next after the final disposition of such claim, cannot be 
reviewed here. 


On motion for a writ of certiorari. 

A judgment was rendered in this case by the Court ‘of 
Claims, May 15, 1874, from which the United States took an 
appeal to this court. On the 5th of May, 1876, while that 
appeal was pending, the United States moved the Court of 
Claims for a new trial, under the provisions of sect. 1088, Rev. 
Stat. The motion was as follows: — 


« And now comes the Attorney-General in behalf of the United 
States, and moves the court to grant the United States a new trial 
in the above-stated case, lately decided in this court, and that an 
order may be made staying the payment of the judgment so ren- 
dered in favor of said Alexander Collie, the said claimant. And 
the Attorney-General herewith submits to the court in support of 
this motion the affidavits of sundry witnesses taken abroad by the 
counsel of the United States, and certain papers and documents 
duly proved and verified, which the United States, by. its Attorney- 
General, says have been discovered and obtained since the trial of 
the case, and which evidence the United States, by its Attorney- 
General, insists should satisfy the court that fraud, wrong, and in- 
justice have been done to the United States by the recovery by 
said Collie of said judgment.” 


Upon the hearing of this motion a new trial was granted. 
The United States then came to this court, and moved to dis- 
miss their appeal. This motion was resisted by the then appel- 
lee, who asked that a writ of certiorari might issue to bring 
here the proceedings of the Court of Claims in granting the new 
trial. This application was denied, and the appeal dismissed. 
Afterwards, the Court of Claims reheard the cause, and gave 
judgment for the United States. From that judgment this 
appeal was taken; and the transcript of the record sent here 
contains the motion of the United States for the new trial and 
the action of the court thereon, but not the affidavits filed in 
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support of or in opposition to the motion. The appellant now 
moves for a writ of certiorari to bring here these affidavits, with 
the papers and documents appended thereto, 

Sect. 1088 of the Revised Statutes is in these words : — 


“The Court of Claims, at any time while any claim is pending 
before it, or on appeal from it, or within two years next after the 
final disposition of such claim, may, on motion on behalf of the 
United States, grant a new trial, and stay the payment of any judg- 
ment therein upon such evidence, cumulative or otherwise, as shall 
satisfy the court that any fraud, wrong, or injustice in the premises 
has been done to the United States.” 


Mr. W. W. MacFarland and Mr. J. Hubley Ashton in sup- 
port of the motion. 
Mr. Assistant Attorney-General Smith, contra. 


Mr. CHIEF JusTICE WAITE delivered the opinion of the 
court. 

Under the act of June 23, 1868 (15 Stat. 75), re-enacted in 
sect. 1008, Rev. Stat., it was said, in Hx parte Russell, 13 Wall. 
664, that to justify the grant of a new trial “a new case must 
be made, —a case involving fraud or other wrong practised 
upon the government. It is analogous to the case of a bill of 
review in chancery to set aside a former decree or a bill im- 
peaching a decree for fraud.” This remark of the judge, in 
the argument of the opinion, is to be construed in connection 
with the particular objection to the jurisdiction of the Court 
of Claims he was then considering, which was “that the grant- 
ing of a new trial after a decision by this court is, in effect, an 
appeal from the decision of this court.” This, he said, ‘ would 
be so, if it were granted upon the same case presented to us; 
but it is not. A new case must be made,” &c. 

When this case was before us at the last term, upon the 
application for the writ of certiorari to bring up the proceed- 
ings of the Court of Claims in granting the new trial, it was 
contended that the court had proceeded “ without jurisdiction, 
power, or authority ;” and, in denying the writ, we said, “ the 
proceedings under which the new trial was obtained are now 
part of the record below, and, after judgment is finally ren- 
dered, may be brought here by appeal for review.” United 
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States v. Young, 94 U.S. 258. They are now here; and the 
record, instead of showing that the court did not have jurisdic- 
tion to proceed, shows affirmatively that it had. The motion, 
as made, brings the case directly within the statute. That 
being so, the objection as to the jurisdiction of the court, which 
alone we were then considering, is answered. A case having 
been made upon the record, such as would justify its interfer- 
ence, that court had the right to hear the evidence, and decide. 
Over its decision within that jurisdiction we have no control, 
for the statute has not provided an appeal. The new trial is 
to be granted if the evidence submitted, whether cumulative 
or otherwise, is sufficient to satisfy that court “that fraud, 
wrong, or injustice had been done to the United States.” The 
act was passed for the protection of the United States. It con- 
stitutes one of the conditions which Congress has seen fit to 
attach to the grant of a right to sue the United States. The 
suitor cannot complain, for he accepted this condition of the 
jurisdiction when he commenced his suit. If the record showed 
affirmatively that the Court of Claims had granted a new trial 
after the term at which the judgment was rendered, under cir- 
cumstances which gave it no jurisdiction, — as, for instance, 
after the expiration of two years from the final disposition of 
the claim, or for some cause not within the provisions of the 
statute, — a different case would be made from that which is here 
now, and one which it will be time enough to consider when it 
arises. We are all of the opinion that the decision of the Court 
of Claims, upon a motion by the United States, within the pre- 
scribed jurisdiction, is conclusive, and not subject to review. 
The claimant must rely upon his appeal from the final judg- 
ment upon the merits for protection against wrong under this 
form of proceeding. Motion denied. 
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1. Where an ordinance of a city, authorizing a contract with a gas company, 
and the issue to it of bonds of the city, provided that the company should 
“‘ guarantee the said bonds and assume the payment of the principal thereof 
at maturity,” — Held, 1. That the guaranty embraced both the principal and 
interest of the bonds. 2. That the ordinance contemplated two undertak- 
ings by the company, — one, to the bondholder, to answer for the city’s lia- 
bility ; and the other, to the city, to provide for the payment of the principal 
of the bonds on their maturity. 

2. The indorsement on the bonds by the president of the company, guaranteeing 
“the payment of the principal and interest ” of them, was a compliance with 
the ordinance and contract as to the guaranty. 

8. It is competent for the legislature to impose upon a city the payment of claims 
just in themselves, for which an equivalent has been received, but which, 
from some irregularity or omission in the proceedings creating them, cannot 
be enforced at law. 

4. A law requiring a municipal corporation to pay such a claim is not within the 
provision of the Constitution of Louisiana inhibiting the passage of a retro- 
active law. 


Error to the Circuit Court of the United States for the 
District of Louisiana. 

This was an action commenced Feb. 7, 1874, by Freeman 
Clark against the Jefferson City Gas-light Company and the 
city of Carrollton, La., to recover $7,200, the amount of over- 
due interest coupons cut from certain bonds issued by said 
city to that company. 

On the 11th of January, 1871, the mayor and council of the 
city of Carrollton passed an ordinance authorizing the mayor 
to enter into a contract with that company to light the city 
and supply the citizens with gas-light, and providing that, in 
consideration of the execution of the contract by the company 
within a specified time, “the city of Carrollton, through the 
mayor, shall provide and issue forty-five $1,000 bonds of the 
city of Carrollton, payable in thirty years, with interest at 
eight per cent, payable semiannually to the order of the said 
Gas-light Company: Provided, the said company shall guar- 
antee the said bonds, and assume the payment of the principal 
thereof at maturity; And provided further, that if at the 
maturity the said company shall fail to pay said bonds, then 
the said city shall pay the same, and become the owner of all 














Oct. 1877.] New Orueans v. CLARK. | 645 


the gas-works, main-pipes, posts, &c., then lying and being 
within the present limits of the city of Carrollton. 

“ That the treasurer of the city of Carrollton shall specially 
appropriate and set aside in lawful money, every month, such 
amount or proportion of the taxes and dues of said city as 
shall be necessary to meet the interest on said bonds and such 
gas-bills as may accrue against said city; and that the mayor 
in said act shall be authorized to make such .other agreements, 
not inconsistent herewith, as may be necessary to carry out 
the purposes of the ordinance, and make the said contract legal 
and conclusive on both parties thereto.” 

A contract embracing the terms and stipulations of the ordi- 
nance was entered into between the mayor and the company ; 
and the latter, having complied therewith, received the bonds, 
with coupons for interest attached. 

The bonds and coupons were in the following form : — 


“No. 1.] Ciry or CARROLLTON. [$1,000. 
“A.] State of Louisiana. [No. 1. 


“ Know all men by these presents, that the city of Carrollton 
will pay to the Jefferson City Gas-light Company, or order, the sum 
of $1,000, in current money of the United States, in thirty years 
from the date thereof, with interest at the rate of eight per cent 
per annum, payable semiannually on the first day ef January and 
first day of July of each year, at the office of the city treasurer, on 
the delivery of interest coupon attached to said bond. For the 
payment of the principal and accruing interest on this bond the 
faith and credit of the city of Carrollton is pledged, as set forth in 
the ordinance printed on the reverse hereof, passed and approved 
Jan. 11, 1871. 

“In testimony whereof, the seal of the city of Carrollton is 
hereto affixed, and the signatures of the mayor, controller, and 
treasurer appended in writing on the first day of July, 1871. 

“T, A. Martin, Controller. 

[SEAL. ] “ FrepDERICK Kern, Treasurer. 

“D. M. Bispez, Mayor. 


(Written across the face :) “ The Jefferson City Gas-light Com- 


pany guarantee the payment of the principal and interest on this 
bond to the holder thereof. 


“ Joun Lockwoopn, President.” 
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“ $40.] Coupon. 


“The city of Carrollton will pay to bearer forty dollars at the 
office of the city treasurer, being six months’ interest due July 1, 
1874, on bond No. 1, for one thousand dollars. 

“A, FrepeErick Kern, 7reasurer.” 


An act of the legislature of Louisiana, passed Feb. 12, 
1872, empowered the mayor and city council of the city of 
Carrollton to ordain, establish, and cause to be carried into 
effect and execution, all such by-laws, ordinances, resolu- 
tions, rules, and regulations as they might deem expedient 
for the good government of said corporation which are not 
contrary to the Constitution and laws of the State or the 
United States. They were also authorized and empowered 
to fund the outstanding debts and obligations of the city 
created for wharves, streets, gas, and other improvements of 
said city, by issuing its bonds in such sums as they might 
deem advisable, running for thirty years, with interest at eight 
per cent payable semiannually: Provided, that any ordinance 
for the issue of bonds should provide for the payment of their 
principal and interest by levying such annual tax as would raise 
a sufficient sum to pay the interest of said bonds as the same 
might come due, and should create a sufficient sinking fund to 
meet the principal at maturity. 

April 10, 1872, the following ordinance was adopted by the 
mayor and council of the city of Carrollton : — 


“ An ordinance to provide for the payment of the bonds and 
interest on the same, as authorized by the provisions of the new 
charter of the city of Carrollton, bearing date the twelfth day of 
February, 1872, providing for the funding of the outstanding debts 
and obligations of the said city created for the wharves, streets, gas, 
and other improvements of said city. 

“Srction 1. Be it ordained by the mayor and council of the 
city of Carrollton, that there shall be assessed and levied a tax on 
all real and personal property within the limits of said city, as per 
amended charter, bearing date the twelfth day of February, 1872, 
and to be collected annually, one-half of one per cent (4 per cent), 
for the purpose of paying the principal and interest of two hundred 
bonds of $1,000 each, or as much thereof as may be required to 
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fund the city debt, and to be issued under this ordinance, and run- 
ning for thirty years, the proceeds of the same to be applied for the 
purpose of funding the city indebtedness. 

“Scr. 2. Be it further enacted, that the aforesaid tax of one- 
half of one per cent shall be assessed and levied on the assessment 
rolls of 1872, and shall not be exigible or collectible before the 
year 1873, and shall then be collected in the same manner as other 
taxes, and in accordance with the city charter in relation thereto. 

“Sxcr. 3. Be it further enacted, &c., that the treasurer of the 
city of Carrollton shall annually set aside, after paying the interest 
as provided semiannually on said bonds, a sufficient amount to pay 
the principal at maturity: And provided further, that any failure 
or neglect upon the part of the treasurer of said city to comply 
with the provisions of said ordinance shall be a sufficient cause for 
his removal from office. 

“Sxcr. 4. Be it further enacted, that the mayor of the said city, 
and chairman of the finance and the chairman of the streets and 
landings committees, be, and are hereby, authorized and empowered 
to forthwith negotiate a loan, sufficient in amount and as hereto- 
fore provided for in this ordinance, to liquidate the indebtedness 
of said city; and that the mayor is hereby authorized and empow- 
ered to have engraved and printed two hundred bonds of $1,000 
each, with coupons attached, and to warrant on the treasurer for 
the payment of the printing and engraving of the said bonds, and 
to issue the necessary amount of bonds payable in thirty years re- 
quired to meet said loan thus negotiated. 

“Sxcr. 5. That this ordinance take effect from and after its 
passage.” 


An act of the legislature, approved March 23, 1874, enacts 
as follows: — 


“Sxcrion 1. That all that portion of the parish of Jefferson being 
and lying below the centre of Upper Line Street of the city of Car- 
rollton, commencing at Mississippi River, and extending northwardly 
along the centre of said street to its terminus, and thence along the 
centre of the line of the New Orleans and Carrollton Railroad to 
Lake Pontchartrain, shall be and constitute the upper boundary line 
of the parish of Orleans and the city of New Orleans; and all that 
portion of the city of Carrollton thus detached from the parish of 
Jefferson and added to the city of New Orleans and parish of Or- 
leans shall be governed by the mayor and administrators of the city 
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of New Orleans, in accordance with existing laws, except so far as 
not inconsistent with this act.” 

“Sect. 5. That all the rights, titles, and interest of the city of 
Carrollton, as now existing, in and to all lands, tenements, heredita- 
ments, bridges, ferries, streets, roads, wharves, markets, stalls, levees, 
landing-places, buildings, and other property of whatsoever descrip- 
tion and wherever situated, and of and with all goods, chattels, 
money, effects, dues, demands, bonds, obligations, judgments and 
judgment liens, actions and rights of action, books, accounts, and 
vouchers, be, and they are hereby, vested in the city of New Or- 
leans: Provided, that all estates, income funds, or property of every 
description now held in trust by said city of Carrollton, or which 
shall have been specially pledged or affected by the payment of 
any debt, shall be held by the city of New Orleans, under this act, 
upon and for the same use, trust, limits, limitation, charities, and 
conditions as the same are now held; and the debt and all other 
indebtedness or liabilities of the city of Carrollton, including the 
funding and improvement bonds, and the bonds issued to the Jef- 
ferson City Gas-light Compuny, and known as the gas bonds, and 
notes, interest coupons, wages, salary due or to become due, war- 
rants, or other species of obligations whatsoever, shall be assumed 
and paid by the city of New Orleans; and said city is hereby de- 
clared liable therefor: Provided further, that all officers of said 
city of Carrollton shall continue as at present constituted to dis- 
charge the duties of their respective offices until this act of incor- 
poration can be completed by putting into possession of the proper 
officers of the city of New Orleans the books, papers, records, docu- 
ments, and other property now belonging to the city of Carrollton, 
and no longer, and after which time all the powers, rights, privi- 
leges, and immunities possessed and enjoyed by the mayer and 
council of the city of Carrollton shall cease and terminate: And 
provided further, that the claims or vested rights of any person or 
persons, or company or corporation, of said city of Carrollton, that 
have been granted, acquired, or received from or against said cor- 
poration of the city of Carrollton, or otherwise, shall not be inter- 
fered with, divested, or impaired by this act, nor by the city of New 
Orleans, without adequate compensation.” 

“Sect. 8. That the act entitled ‘An Act to incorporate the city’ 
of Carrollton, approved March 17, 1859, and all acts amendatory 
thereof, be, and the same are hereby, repealed.” 

“Sxcr. 12. That all Jaws and parts of laws in conflict herewith 
be, and the same are hereby, repealed; and this act shall take effect 
from and after its passage.” 
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Sect. 4 of an act of the General Assembly of Louisiana passed 
in 1855, No. 263, provides : — 


“That the constituted authorities of incorporated towns and 
cities in this State shall not hereafter have power to contract any 
debt or pecuniary liability, without fully providing in the ordinance 
creating the debt the means of paying the principal and interest of 
the debt or contract.” 


The city of Carrollton pleaded the general issue, and, in 
addition, declared that it was in no wise bound for said bonds; 
because, 1, they were issued by the officers of the city in vio- 
lation of its charter; 2, that the ordinance and the contract 
made under it were illegal, null, and void; and, if the city had 
been expressly authorized to issue the bonds, the council, by 
the ordinance contracting said debt, made no provision to pay 
the principal or interest. 

The gas company, in its answer, insisted that the bonds 
issued under the contract for supplying the city with gas were 
valid; that the city had accepted the works of the company, 
and enjoyed the benefit of the same ever since, and was therefore 
bound to pay the coupons as they became due. The answer 
prayed that the city of Carrollton be called in warranty, and 
be condemned to pay to the company any sum of money which 
the company might be decreed to pay to the plaintiff. March 
26, 1875, after said answer had been made, Clark filed a sup- 
plemental petition, averring that since the commencement of 
his suit the legislature had passed an act, approved March 
23, 1874, repealing the act incorporating Carrollton and annex- 
ing it to the city of New Orleans; and, further, that by the 
fifth section of that act the latter city was made liable for said 
bonds in solido with the said gas company. 

To this supplemental petition the company filed an answer, 
denying all the allegations of the petition tending in any way 
to show responsibility on its part, and alleging that the city of 
New Orleans was bound to hold the respondent harmless from 
any claim of the plaintiff, and praying that said city be called 
in warranty, and condemned to hold the respondent harm- 
less, &c. 

The city of New Orleans also filed an answer, insisting upon 
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the exception filed by the city of Carrollton, and that it should 
first be disposed of. After a general denial of the allegations 
of the supplemental petition, the answer averred that the city 
of Carrollton was without power to issue the bonds; that there 
was neither a moral nor a legal obligation on New Orleans to 
pay the same; and that any act of the legislature imposing 
such obligation was null and void. 

There was a judgment in favor of Clark for $7,200 against 
the gas company, and one in favor of the company, on the 
eall in warranty, against the city of New Orleans for a like 
sum. 

The company and the city each sued out a writ of error, and 
brought the case here. 

Submitted on printed arguments for the Jefferson City Gas- 
light Company by Mr. Thomas J. Semmes and Mr. Robert 
Mott ; for Clark, by Mr. Samuel Shellabarger and Mr. Jere- 
miah M. Wilson; and for the city of New Orleans, by Mr. 
Philip Phillips. 


Mr. JUSTICE FIELD delivered the opinion of the court. 

This was an action upon several coupons for interest annexed 
to bonds issued by the late city of Carrollton, in Louisiana, to 
the Jefferson City Gas-light Company, a corporation created 
under the laws of that State, for laying gas-pipes through cer- 
tain streets of the city, and introducing gas for the use of its 
citizens. The bonds were indorsed by the president of the 
company, with its guaranty, for the payment of their principal 
and interest. His authority to make this guaranty, so far as 
it relates to the interest, was denied by the company; but the 
Circuit Court held that the admissions and evidence in the case 
showed a prima facie case of liability. 

The bonds were issued pursuant to an ordinance of the city, 
which provided for the payment of the interest thereon, but 
made no provision for the payment of the principal ; and for 
this omission, and because they were issued in aid of a private 
corporation, their validity was questioned by the city of New 
Orleans, upon which the liabilities of Carrollton were cast 
upon its annexation to that city; and as it was contended in 
answer to this position that the legislature had subsequently, 
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in the act of annexation, legalized the issue, the power of the 
legislature to do this was denied, but the Circuit Court held 
that the legislature possessed the power; and the city of New 
Orleans was adjudged bound to pay the bonds. 

The record shows that the bonds were issued after the work 
had been done for which the contract was made and the gas 
had been introduced into the city, and that they were trans- 
ferred to the plaintiff for a valuable consideration. 

Two questions are presented for our determination : — 

1st, Whether the Jefferson City Gas-light Company is lia- 
ble on the guaranty made by its president for the interest on 
the bonds; and, 

2d, Whether it was competent for the legislature of Louisi- 
ana to legalize the issue of the bonds, if for any cause they were 
originally invalid, or, more properly, to compel their payment 
by the city of New Orleans. 

1. The ordinance which authorized the contract with the 
company, and the issue of the bonds of the city, in terms pro- 
vided that the company should “ guarantee the said bonds and 
assume the payment of the principal thereof at maturity.” 
Their delivery to the company was made dependent upon this 
condition ; but as the provision mentioned that the company 
was to assume payment of the principal, after specifying that 
it was to guarantee the bonds, it is argued that the guaranty 
of the principal only was intended. This is not, however, a 
just inference from the language. The guaranty of the bonds 
embraced both the principal and the interest. The payment 
of bonds, without other designation, always implies a payment 
of the principal sum and its incident; and a guaranty in simi- 
lar terms covers both. The ordinance contemplated two under- 
takings by the company, — one to the bondholder, and one to 
the city. The guaranty was to be for the security of the bond- 
holder; it was to be an undertaking to answer for the city’s 
liability, and to be collateral to it. The other undertaking was 
to be for the security of the city, by placing the company under 
obligation to provide for the payment of the principal of the 
bonds at their maturity, an obligation which otherwise would 
not have existed. 

The contract embraced the stipulations contained in the ordi- 
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nance, and the indorsement of the guaranty of the company 
by its president on the bonds was a substantial compliance with 
both. The language used, guaranteeing “the payment of the 
principal and interest,” only declared in terms what would have 
been implied from a simple guaranty of the bonds. It is not 
denied that the president was the proper officer to execute 
whatever guaranty was authorized. 

2. The invalidity of the bonds was asserted, as already stated, 
on two grounds: first, that they were issued in aid of a private 
corporation ; and, second, that the city of Carrollton, in issuing 
them, created a debt, without providing in the same ordinance 
the means of paying its principal. The first of these grounds 
is not one which affects the validity of the bonds. A private 
corporation, as well as individuals, may be employed by a city 
in the construction of works needed for the health, comfort, 
and convenience of its citizens; and, though such works may 
be used by the corporation for its own gain, yet, as they advance 
the public good, the corporation may be properly aided in their 
construction by the city; and for that purpose its obligations 
may be issued, unless some constitutional or legislative provision 
stands in the way. The bonds here were not given to the com- 
pany as a gratuity, but for a valuable consideration ; and if the 
company failed to pay them at maturity, and their payment was 
made by the city, the gas-works were to become the property of 
the city. 

The second of these grounds is not without force. An act 
of the legislature of Louisiana, passed in March, 1855, had de- 
clared that the constituted authorities of incorporated towns 
and cities in the State should not thereafter “have power to 
contract any debt or pecuniary liability, without fully provid- 
ing in the ordinance creating the debt the means of paying the 
principal and interest of the debt or contract.” This enact- 
ment imposed a restriction upon the creation of liabilities by 
municipal bodies, which could not be disregarded. It was in- 
tended to keep their expenditures within their means; and its 
efficacy in that respect would be entirely dissipated, if debts 
contracted in violation of it were held legally binding upon the 
municipalities. 

Assuming, then, that the bonds were invalid for the omission 
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stated, they still represented an equitable claim against the 
city. They were issued for work done in its interest, of a 
nature which the city required for the convenience of its citi- 
zens, and which its charter authorized. It was, therefore, com- 
petent for the legislature to interfere and impose the payment 
of the claim upon the city. The books are full of cases where 
claims, just in themselves, but which, from some irregularity or 
omission in the proceedings by which they were created, could 
not be enforced in the courts of law, have been thus recognized 
and their payment secured. The power of the legislature to 
require the payment of a claim for which an equivalent has 
been received, and from the payment of which the city can only 
escape on technical grounds, would seem to be clear. Instances 
will readily occur to every one, where great wrong and injustice 
would be done if provision could not be made for claims of this 
character. For example, services of the highest importance 
and benefit to a city may be rendered in defending it, per- 
haps, against illegal and extortionate demands; or moneys may 
be advanced in unexpected emergencies to meet, possibly, the 
interest on its securities when its means have been suddenly 
cut off, without the previous legislative or municipal sanction 
required to give the parties rendering the services or advancing 
the moneys a legal claim against the city. There would be a 
great defect in the power of the legislature if it could not in 
such cases require payment for the services, or a reimbursement 
of the moneys, and the raising of the necessary means by taxa- 
tion for that purpose. A very different question would be pre- 
sented, if the attempt were made to apply the means raised 
to the payment of claims for which no consideration had been 
received by the city. 

The act of 1874, which annexed Carrollton to New Orleans, 
provided that all property, rights, and interests of every kind 
of the former city should be vested in the latter, and that the 
debts and liabilities of Carrollton, “ including the funding and 
improvement bonds, and the bonds issued to the Jefferson 
City Gas-light Company, and known as gas bonds,” should be 
assumed and paid by the city of New Orleans; and that city 
was in terms declared liable therefor. Independently of this 
legislation, the liabilities of Carrollton would have devolved 
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with its property upon New Orleans on the annexation to that 
city, so far, at least, that they could be enforced against the 
inhabitants and property brought by the annexation within its 
jurisdiction. Broughton v. Pensacola, 93 U.S. 266. Equitable 
claims which had existed against the dissolved city would con- 
tinue as before, and be equally subject to legislative recognition 
and enforcement, or their payment might be required, as in this 
case, by the act of annexation. The power of taxation which 
the legislature of a State possesses may be exercised to any 
extent upon property within its jurisdiction, except as specially 
restrained by its own or the Federal Constitution ; and its power 
of appropriation of the moneys raised is equally unlimited. It 
may appropriate them for any purpose which it may regard as 
calculated to promote the public good. Of the expediency of 
the taxation or the wisdom of the appropriation it is the sole 
judge. The power which it may thus exercise over the reve- 
nues of the State it may exercise over the revenues of a city, 
for any purpose connected with its present or past condition, 
except as such revenues may, by the law creating them, be 
devoted to special uses; and, in imposing a tax, it may pre- 
scribe the municipal purpose to which the moneys raised shall 
be applied. A city is only a political subdivision of the State, 
made for the convenient administration of the government. 
It is an instrumentality, with powers more or less enlarged, ac- 
cording to the requirements of the public, and which may be 
increased or repealed at the will of the legislature. In direct- 
ing, therefore, a particular tax by such corporation, and the 
appropriation of the proceeds to some special municipal pur- 
pose, the legislature only exercises a power through its subordi- 
nate agent which it could exercise directly ; and it does this 
only in another way when it directs such corporation to assume 
and pay a particular claim not legally binding for want of 
some formality in its creation, but for which the corporation 
has received an equivalent. The People ex rel. Blanding v. 
Burr, 13 Cal. 343 ; Town of Guilford v. Supervisors of Chenango 
County, 18 Barb. (N. Y.) 615; s. c. 18 N. Y. 148. 

The Constitution of Louisiana of 1868, which provides that 
no retroactive law shall be passed, does not forbid such legisla- 
tion. A law requiring a municipal corporation to pay a demand 
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which is without legal obligation, but which is equitable and 
just in itself, being founded upon a valuable consideration 
received by the corporation, is not a retroactive law, — no more 
so than an appropriation act providing for the payment of a 
pre-existing claim. The constitutional inhibition does not ap- 
ply to legislation recognizing or affirming the binding obliga- 
tion of the State, or of any of its subordinate agencies, with 
respect to past transactions. It is designed to prevent retro- 
spective legislation injuriously affecting individuals, and thus 


protect vested rights from invasion. 
Judgment affirmed. 





RAILWAY COMPANY v. STEVENS. 


A., who was the owner of a patented car-coupling, for the adoption and use of 
which by a railway company he was negotiating, went, at the request and 
expense of the company, to a point on its road to see one of its officers in 
relation to the matter. A free pass was furnished by the company to carry 
him in its cars. During the passage, the car in which he was riding was 
thrown from the track, by reason of the defective condition of the rails, and 
he was injured. He/d, 1. That the pass was given for a consideration, and 
that he was a passenger for hire. 2. That, being such, his acceptance of the 
pass did not estop him from showing that he was not subject to the terms and 
conditions printed on the back of the pass, exempting the company from lia- 
bility for any injury he might receive by the negligence of the agents of the 
company, or otherwise. 


Error to the Circuit Court of the United States for the 
District of Maine. 

This was an action on the case for negligence, brought against 
the Grand Trunk Railway of Canada, to recover damages for 
injuries received by Stevens whilst a passenger in its cars. 
The plaintiff, being owner of a patented car-coupling, was nego- 
tiating with the defendant, at Portland, Me., for its adoption 
and use by the latter, and was requested by the defendant to 
go to Montreal to see the superintendent of its car department 
in relation to the matter, the defendant offering to pay his 
expenses. The plaintiff consented to do this; and, in pursu- 
ance of the arrangement, he was furnished with a pass to carry 
him in the defendant’s cars. This pass was in the usual form 
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of free passes, thus, “ Pass Mr. Stevens from Portland to Mon- 
treal,” and signed by the proper officer. On its back was the 
following printed indorsement : — 


“The person accepting this free ticket, in consideration thereof, 
assumes all risk of all accidents, and expressly agrees that the com- 
pany shall not be liable, under any circumstances, whether of neg- 
ligence by their agents or otherwise, for any injury to the person, 
or for any loss or injury to the property, of the passenger using the 
ticket. 1f presented by any other person than the individual named 
therein, the conductor will take up this ticket and collect fare.” 


The plaintiff testified that he put the pass into his pocket 
without looking at it; and the jury found specially that he did 
not read the indorsement previous to the accident, and did not 
know what was indorsed upon it. He had been a railroad con- 
ductor, however, and had seen many free passes, some with a 
statement on the back, others without. 

During the passage from Portland to Montreal, the car in 
which the plaintiff was riding ran off the track and was pre- 
cipitated down an embankment, and he was much injured. The 
direct cause of the accident, according to the proof, was that, 
at the place where it occurred, and for some considerable dis- 
tance in each direction, the bolts had been broken off the fish- 
plates which hold the ends of the rails together, so that many 
of these plates had fallen off on each side, leaving the rails with- 
out lateral support. The consequence was that the track spread, 
and the cars ran off, as before stated. There was also evidence 
that at this place the track was made of old rails patched up. 

The above facts appeared on the plaintiff’s case, and the de- 
fendant offered no evidence, but requested the court to instruct 
the jury as follows: — 

First, That if the plaintiff, at the time of sustaining the 
injury, was travelling under and by virtue of the pass produced 
in evidence in the case, he was travelling upon the conditions 
annexed to it. 

Second, That if the plaintiff, at the time of sustaining the 
injury, was travelling under and by virtue of the pass produced 
in evidence in the case, the defendant is not liable. 

Third, That if the plaintiff, at the time of sustaining the 
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injury, was travelling as a free passenger, the defendant is not 
_ liable. 

Fourth, That if the plaintiff, at the time of sustaining the 
injury, was travelling as a gratuitous passenger, without any 
consideration to the defendant for his transportation, the de- 
fendant is not liable. 

The court refused these instructions, as inapplicable to the 
evidence produced, and instructed the jury as follows, viz. : — 

That if the jury find that, in May, 1873, the plaintiff was 
interested in a car-coupling, which had been used on the cars 
of the defendant since December previous, and that the offi- 
cers of the company were desirous that the plaintiff should 
meet them at Montreal to arrange about the use of such coup- 
lings on their cars by defendant, and they agreed with him to 
pay his expenses if he would come-to Montreal, and he agreed 
so to do, and took passage on defendant’s cars, and was, by the 
reckless misconduct and negligence of the defendant, and with- 
out negligence on his part, injured whilst thus a passenger in 
defendant’s car, the defendant is not exonerated from liability 
to plaintiff for his damages occasioned by such negligence, by 
reason of the indorsement upon the pass produced in evidence. 

There was a verdict and judgment for the plaintiff. The 
defendant then sued out this writ of error. 

Mr. John Rand for the plaintiff in error. 

The plaintiff below was travelling gratuitously under a free 
pass, and subject to its conditions. The company was, there- 
fore, not liable. Wells v. New York Central Railroad Co., 24 
N. Y. 181; Perkins v. Same, id. 196; Bissell v. Same, 25 id. 
442; Poucher v. Same, 49 id. 263; Cragin v. Same, 51 id. 64. 
He cannot be permitted to deny that he knew and accepted 
those conditions. Steen v. Steamship Company, 57 N. Y.1; 
Monitor Company v. Buffum, 115 Mass. 345. 

Mr. C. P. Mattocks, contra. 

A pass, purporting on its face to be a free pass, may, neverthe- 
less, be given for a consideration, and the holder be a passenger 
for hire. That such was the fact in this case is conclusively 
shown by the evidence, and the company is liable. Kinney v. 
Central Railroad Co., 84 N. J. L. 518; 8. c. 3 Am. Rep. 265; 
Philadelphia ¢ Reading Railroad Co. v. Derby, 14 How. 486; 


VOL. VY. 42 
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Wilton v. Middlesex Railroad Co.,10T Mass. 108; Jacobus v. 
St. Paul g Chicago Railway Co., 20 Minn. 125; Rose v. 
Des Moines Valley Railroad Co., 39 Iowa, 346; Cleveland, 
Painesville, § Ashtabula Railroad Co. v. Curran, 19 Ohio St. 
1; s.c. 2 Am. Rep. 362. Bissell v. New York Central Rail- 
road Co., 25 N. Y. 442, and Powcher v. Same, 49 id. 263, can 
have no weight in this court since Railroad Company v. Lock- 
wood, 17 Wall. 357. 

Even admitting that the words printed on the back of the 
pass furnished to the’plaintiff could, if assented to by him, have 
limited the company’s liability, there is no evidence whatever 
that he had knowledge of them. There was, therefore, no assent 
upon his part to the terms of the alleged special contract or 
notice. New Jersey Steam Navigation Co. v. Merchants’ Bank, 
6 How. 344; The Philadelphia ¢ Reading Railroad Co. v. 
Derby, 14 id. 468; The Steamboat New World v. King et al., 16 
id. 469; York Company v. Central Railroad, 3 Wall. 107; 
Walker v. The Transportation Company, id. 150; Express Com- 
pany v. Kountze Brothers, 8 id. 342; Railroad Company vx. 
Lockwood, supra. 


Mr. JusTICE BRADLEY delivered the opinion of the court. 

It is evident that the court below regarded this case as one 
of carriage for hire, and not as one of gratuitous carriage, and 
that no sufficient evidence to go to the jury was adduced to 
show the contrary; and, hence, that under the ruling of this 
court in Railroad Company v. Lockwood, 17 Wall. 357, it was 
a case in which the defendant, as a common carrier of passen- 
gers, could not lawfully stipulate for exemption from liability 
for the negligence of its servants. In taking this view, we 
think the court was correct. The transportation of the plain- 
tiff in the defendant’s cars, though not paid for by him in 
money, was not a matter of charity nor of gratuity in any 
sense. It was by virtue of an agreement, in which the mutual 
interest of the parties was consulted. It was part of the con- 
sideration for which the plaintiff consented to take the journey 
to Montreal. His expenses in making that journey were to be 
paid by the defendant, and of these the expense of his trans- 
portation was a part. The giving him a free pass did not alter 
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the nature of the transaction. The pass was a mere ticket, or 
voucher, to be shown to the conductors of the train, as evidence 
of his right to be transported therein. It was not evidence of 
any contract by which the plaintiff was to assume all the risk ; 
and it would not have been valid if it had been. In this respect 
it was a stronger case than that of Lockwood’s. There the 
pass was what is called a “drover’s pass,” and an agreement 
was actually signed, declaring that the acceptance of the pass 
was to be considered as a waiver of all claims for damages or 
injury received on the train. The court rightly refused, there- 
fore, in the present case, to charge that the plaintiff was trav- 
elling upon the conditions indorsed on the pass, or that, if he 
travelled on that pass, the defendant was free from liability. 
And the court was equally right in refusing to charge, that, if 
the plaintiff was a free or gratuitous passenger, the defendant 
was not liable. The evidence did not sustain any such hypoth- 
esis. It was uncontradicted, so far as it referred to the arrange- 
ment by virtue of which the journey was undertaken. 

The charge actually given by the court was also free from 
material error. It stated the law as favorably for the defend- 
ant as the latter hada right toask. If subject to any criticism, 
it is in that part in which the court supposed that the jury 
might find that the plaintiff was injured by the reckless mis- 
conduct and negligence of the defendant. If this degree of 
fault had been necessary to sustain the action, there might 
have been some difficulty in deducing it from the evidence. 
However, the condition of the track where the accident took 
place, without any explanation of its cause, was perhaps suffi- 
cient even for such an inference. If the defendant could have 
shown that the injury to the rails was the result of an accident 
occurring so shortly before the passage of the train as not to 
give an opportunity of ascertaining its existence, it did not do 
so, but chose to rest upon the evidence of the plaintiff. In 
fact, however, negligence was all that the plaintiff was bound 
to show; and of this there was abundant evidence to go to the 
jury. On the whole, therefore, we think that the charge pre- 
sents no sufficient ground for setting aside the verdict. The 
charge, if not formally accurate, was not such as to prejudice 
the defendant. 

It is strongly urged, however, that the plaintiff, by accepting 
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the, free pass indorsed as it was, was estopped from showing 
that he was not to take his passage upon the terms therein 
expressed ; or, at least, that his acceptance of the pass should be 
regarded as competent, if not conclusive, evidence that such a 
pass was in the contemplation of the parties when the arrange- 
ment for his going to Montreal was made. But we have 
already shown that the carrying of the plaintiff from Portland 
to Montreal was not a mere gratuity. To call it such would be 
repugnant to the essential character of the whole transaction. 
There was a consideration for it, both good and valuable. It 
necessarily follows, therefore, that it was a carrying for hire. 
Being such, it was not competent for the defendant, as a com- 
mon carrier, to stipulate for the immunity expressed on the 
back of the pass. This is a sufficient answer to the argument 
propounded. The defendant being, by the very nature of the 
transaction, a common carrier for hire, cannot set up, as against 
the plaintiff, who was a passenger for hire, any such estoppel 
or agreement as that which is insisted on. 
Since, therefore, from our view of the case, it is not necessary 
to determine what would have been the rights of the parties if 
the plaintiff had been a free or gratuitous passenger, we rest 
our decision upon Railroad Company v. Lockwood, supra. We 
have no doubt of the correctness of the conclusion reached in 
that case. We do not mean to imply, however, that we should 
have come to a different conclusion, had the plaintiff been a 
free passenger instead of a passenger for hire. We are aware 
that respectable tribunals have asserted the right to stipulate 
for exemption in such a case; and it is often asked, with appar- 
ent confidence, “ May not men make their own contracts, or, 
in other words, may not a man do what he will with his own?” 
The question, at first sight, seems a simple one. But there is 
a question lying behind that: “ Can a man call that absolutely 
his own, which he holds as a great public trust, by the public 
grant, and for the public use as well as his own profit?” The 
business of the common carrier, in this country at least, is 
emphatically a branch of the public service; and the conditions 
on which that public service shall be performed by private 
enterprise are not yet entirely settled. We deem it the safest 
plan not to anticipate questions until they fairly arise and 
become necessary for our decision. Judgment affirmed. 
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UNITED STATES v. WILCOX. 


Sects. 73 and 74 of the act entitled “ An Act imposing taxes on distilled spirits 
and tobacco, and for other purposes,” approved July 28, 1868 (15 Stat. 157), 
were not intended to repeal the rule prescribed by sect. 24 of the act of July 
18, 1866 (14 id. 153), as amended by sect. 9 of the act of March 2, 1867 (id. 
478), for the allowance of commissions to collectors of internal revenue upon 
taxes collected by them for articles removed from one district to a bonded 
warehouse in another district. 


APPEAL from the Court of Claims. 

This was an action by Wilcox to recover from the United 
States certain commissions which he claimed were due to him 
as a collector of internal revenue upon taxes collected by him 
for articles removed in bond from his district to another. 

The Court of Claims found the following facts : — 

1. Under the provisions of the act of July 20, 1868, c. 
186, sect. 73, 15 Stat. 157, the Commissioner of Internal Reve- 
nue designated and established at different ports of entry 
bonded warehouses for the storage of manufactured tobacco and 
snuff in bond intended for exportation, under the control of the 
collector of internal revenue in charge of exports at the port 
and in the district where located. 

2. The commissioner promulgated the following instructions 
and regulations applicable to the withdrawal of tobacco from 
said warehouses for consumption, so far as material in this 
case : — 


“ The law makes no provision for the removal of tobacco in bond 
without payment of tax, except such tobacco and snuff as are in- 
tended for export. ... 

“Sect. 73 of the act of 1868, c. 186, provides... that said 
goods may be withdrawn from warehouses either for immedi- 
ate export to a foreign country, or after the tax has been paid 
thereon. ... 

“The following rules and regulations are prescribed for the de- 
posit in, and the withdrawal from, any export bonded warehouse of 
. . . manufactured tobacco and snuff... . 


“ WITHDRAWAL AFTER PAYMENT OF TAX. 


“The party desiring to withdraw manufactured tobaceo or snuff 
from an export bonded warehouse, after the tax has been paid 
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thereon, will file with the collector an entry for withdrawal in the 
following form, describing the goods as they were entered for 
warehousing, viz. : — 

“ENTRY FOR WITHDRAWAL. 

“Entry of merchandise intended to be withdrawn from the 
export bonded warehouse of » at » in the district 
of the State of ,» by , for consumption, on payment of 
the taxes, the same having been stored in said warehouse by , 
on the day of , 18 , and which were described as follows, 
viz. : — . 

“The taxes having been fully paid and the stamps affixed and 
cancelled, the collector will issue a permit for the delivery of the 
goods, which permit must be presented to the assessor of the dis- 
trict for his certificate that the same has been presented to him, and 
that the amount of taxes paid thereon has been entered in his 
bonded account of the district.” 


And the collector was required to certify that the full amount 
of tax due and owing thereon had been paid to him. 

3. The claimant was collector of internal revenue for the 
Fifth Collection District of Virginia from April, 1869, to 
March, 1871, as alleged in his petition. 

4. During the time the claimant was collector as aforesaid 
there were removed from manufactories in his district, with- 
out the payment of tax thereon, and transported directly to ex- 
port warehouses in other districts, under the provisions of sect. 
74 of said act, 15 Stat. 157, and the regulations of the com- 
missioner, a large quantity of manufactured tobacco, to each 
package of which was affixed, by said collector, an engraved 
stamp, as required by said section. 

5. Of the tobacco so removed from manufactories in the dis- 
trict of the claimant, and shipped to export bonded warehouses 
in other districts, there was withdrawn by the owners from said 
warehouses, to be sold in districts other than that of the claim- 
ant, and not for export, in accordance with the regulations of 
the commissioner mentioned in the second finding, a large 
quantity of tobacco, and the tax thereon was paid to the col- 
lectors in the districts where said warehouses were situated. 

6. Adding one-half the amount of the tax received on the 
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quantity of tobacco shipped from the claimant’s district, as set 
forth in the fourth finding, and withdrawn from the warehouses 
in other districts to be sold, as stated in the fifth finding, to the 
amount of taxes collected by the claimant on which his com- 
missions were calculated, if he was entitled to have such addi- 
tion made under the provisions of the act of June 30, 1864, 
c. 173, § 25, 18 Stat. 231, as amended by the act of July 13, 
1866, c. 184, § 9,14 id. 106, and the act of March 2, 1867, 
c. 169, § 9, id. 171, the claimant would be entitled to addi- 
tional commissions amounting to the sum of $1,020, which has 
not been paid to him. 

As a conclusion of law, the court found that the claimant was 
entitled to recover the sum of $1,020, and rendered judgment 
accordingly. 

‘The United States then appealed here. 


The Solicitor- General, for the United States. 
Mr. J. G. Kimball, contra. 


Mr. Justice STRONG delivered the opinion of the court. 

We agree with the Court of Claims in the opinion that the 
act of Congress of July 20, 1868, c. 186, §$ 73, 74, was not in- 
tended to change the rule prescribed by the act of July 13, 
1866, c. 184, § 24, 14 Stat. 153, as amended by the act of 
March 2, 1867, id. 473, for the allowance of commissions to 
collectors of internal revenue upon taxes collected by them for 
articles removed from one district to a bonded warehouse in 
another district. The purposes of the act were distinct. 

The act of June 30, 1864, as amended by the ninth section 
of the act of July 18, 1866, enacted that manufactured tobacco 
might be removed from the place where manufactured to a 
bonded warehouse in another collection district without pay- 
ment of the tax, under certain treasury regulations, and might 
be withdrawn from the bonded warehouse on payment of the 
tax, or removed for export to a foreign country without such 
payment. The warehouses provided were for two purposes, — 
one for the custody of tobacco designed for export, and the 
other for custody of tobacco designed either for export or for 
domestic consumption or sale. Whenever the tobacco was re- 
moved for the latter uses, and when, consequently, the tax was 
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paid to the collector of the district in which the warehouse was 
situated, the proviso inserted by the act of 1866 divided the 
commissions on the tax between the collector of that district 
and the collector of the district from which the tobacco had 
been removed. 

Such was the law when the act of 1868 was enacted. That 
act was plainly intended to throw around the removal of the 
manufactured tobacco greater security against evasion of pay- 
ment of the tax upon it than had existed before. In no manner 
did it attempt to deal with the subject of collectors’ commis- 
sions. Nor did it relieve collectors from any of the duties incum- 
bent upon them before. We cannot better express our opinion 
of it than by adopting the language of the Court of Claims : — 


“ The only real changes effected were the substitution of export 
bonded warehouses for internal bonded warehouses, and requiring 
the owners of tobacco shipped from the manufactory to the ware- 
houses to affix to each package an engraved stamp, for which he 
paid to the government through the collector of the shipping dis- 
trict twenty-five cents, and which was to be indicative of the 
owner’s intention to export the package. But, notwithstanding 
that stamp, the owner was not bound to export the tobacco, but 
was permitted to withdraw it from bond for consumption on pay- 
ment of the taxes due thereon, precisely as before. 

“ And it is upon this narrow construction that the defence in this 
case rests; that because under the act of 1868 tobacco could be 
shipped in bond from the manufactory only with a stamp thereon 
indicative of the intention of the owner to export it, while the lan- 
guage of the proviso of 1866 referred to articles ‘shipped in bond 
to be sold in another district,’ therefore the commissions of collec- 
tors were to be calculated on a different basis in the two cases, 
upon taxes collected in like manner upon tobacco shipped in bond 
from the manufactory and withdrawn for consumption from the 
bonded warehouse alike under both acts. 

“In our opinion, the Fortieth Congress, in passing the act of 
1868, c. 186, had no such intention and expressed no such will; and 
to adopt the construction contended for by the defendants would 
be to defeat the clearly established policy of Congress in this par- 
ticular, by giving substantial force to language not material to the 
subject-matter legislated upon, and by establishing an incidental 
and accidental change of the law beyond the contemplation of the 
legislators.” Judgment affirmed. 
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CHUBB v. UPTON. 


1. A party who made a contract with an organization which had attempted 
irregularly to create itself into a corporation, and which acted as such, or 
who subscribed to its capital stock, cannot, in a suit by the corporation, de- 
fend himself against a claim growing out of such contract or subscription 
by alleging the irregularity of such organization. 

2. The same rule applies where the stock of a corporation has been increased, 
and the question arises upon the liability of a subscriber for the increased 
stock. 

8. An assignee in bankruptcy of a corporation represents it and its creditors, 
and the defence of its irregular organization cannot be set up against him 
by such subscriber. 

4. A party receiving a certificate for a certain number of shares of stock, at a 
given sum per share, thereby becomes liable to pay the amount thereof when 
called upon by the corporation or its assignee. 

5. Upton v. Tribileock, 91 U. S. 45, Sanger v. Upton, id. 56, and Webster v. Upton, 
id. 65, cited and approved. 


ERROR to the Circuit Court of the United States for the 
Western District of Michigan. 

Upton, as assignee in bankruptcy of the Great Western 
Insurance Company, a corporation organized under the laws 
of Illinois, brought this suit against Chubb. The company was 
originally chartered by the legislature in 1857. 

In 1870, acting under the general laws of that State author- 
izing insurance companies to increase their capital stock, the 
directors and stockholders of the company took measures to 
increase its capital stock, and filed their papers for that pur- 
pose with the secretary of state, and the auditor of public 
accounts. By these proceedings the company undertook to 
increase its stock to $5,000,000. 

The company, assuming that its stock had been increased, 
took subscriptions and issued certificates therefor, and immedi- 
ately commenced doing business, issuing policies, &c., upon 
the basis of such an increase. Dec. 31, 1870, it held out to the 
public that its subscribed stock was $1,188,000, of which 
$222,831 was paid in, and $965,169 subscribed, for which the 
subscribers or holders were liable. Chubb became a subscriber 
to this increased stock, and a certificate for fifty shares was. 
issued to him on the twenty-fifth day of November, 1870. 

The company had a branch office at Grand Rapids, where 
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meetings of the stockholders residing there were held. Chubb 
was president of said branch, took part in those meetings, and 
also in a meeting of stockholders and directors held at Chicago 
in January, 1871. He paid money on his stock, and at one 
time, while holding it, gave another person a proxy to attend 
and vote at a stockholder’s meeting at Chicago. 

The company continued to do business, issue policies, &c., 
until it was put into bankruptcy, February, 1872. Upton was 
duly appointed assignee of the company on the eleventh day 
of April, 1872; and the court sitting in bankruptcy made an 
order upon the stockholders to pay, on or before Aug. 15, 1872, 
the balance due upon their stock. Notice was duly served 
upon them. 

Upon the trial of the cause, Chubb objected to the produc- 
tion in evidence of the proceedings by which the company in- 
creased its stock, upon the ground of their alleged irregularities, 
and of informality in the papers filed in the public offices. 
The objections were overruled, and Chubb excepted to the 
ruling of the court. 

He also objected to the introduction in evidence of papers 
filed in the public offices of Illinois by the company, showing 
that it was doing business, and that it had stock subscribed to 
a large amount. This objection was overruled, and an excep- 
tion taken. 

He further offered to prove that he was induced to purchase 
the stock by false representations that he would only be com- 
pelled to pay twenty per cent upon the amount subscribed ; and 
that the holders of the stock in the original company never 
increased their stock or authorized any one to increase it, and 
never sold or transferred it to the new company. The court 
excluded the evidence, and he excepted. 

The court substantially charged the jury, that upon the ad- 
mitted facts, and upon further facts proved by the plaintiff by 
uncontradicted and documentary evidence, the plaintiff was 
entitled to recover, and that the matters offered in evidence by 
the defendant constituted no defence to the action. The de- 
- fendant excepted to the instruction. 

There was a judgment against Chubb, who thereupon removed 
the case here. 
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Mr. J. W. Champlin for the plaintiff in error. 
Mr. M. J. Smiley, contra. 


Mr. Justice Hunt delivered the opinion of the court. 

The numerous questions raised upon the trial of this action 
depend upon a few general principles which are not difficult 
of application. 

It is settled by the decisions of the courts of the United 
States and by the decision of many of the State courts that 
one who contracts with an acting corporation cannot defend 
himself against a claim on such contract, in a suit by the cor- 
poration, by alleging the irregularity of its organization. This 
was settled more than a half a century since in the courts of 
the State of New York, and has recently been affirmed in this 
court. Dutchess Collar Manufacturing Co. v. Davis, 14 Johns. 
(N. Y.) 287; Sanger v. Upton, 91 U.S. 56; Upton v. Tribil- 
cock, id. 45; Buffalo ¢ Allegheny Railroad Co. v. Cary, 26 N.Y. 
75; Bissell v. Michigan Southern Railroad Co., 22 id. 258. 

The same principle applies to the case of a subscription 
to the capital stock in an organization which has attempted 
irregularly to create itself into a corporation, and has acted 
as such. Methodist Episcopal Church v. Pickett, 19 N. Y. 482; 
Upton v. Hamborn, 3 Biss. 417. 

The rule applies to increasing the stock of a corporation 
when the question arises upon paying a subscription for stock 
forming a part of such increase. The duty and the necessity 
of performing the contract of subscription are the same as in the 
case of an original stockholder. 

An assignee appointed under the bankrupt laws of the United 
States represents both the corporation and its creditors, and 
the defence of irregular organization cannot be urged against 
him. 

It has been several times adjudged in this court, that, in an 
action by such assignee to recover unpaid subscriptions upon 
stock in such an organization, the defence of false and fraudu- 
lent representations inducing such subscription cannot be set 
up; especially when the subscriber has not been vigilant in 
discovering such fraud, and in repudiating his contract. Upton 


v. Tribileock, 91 U. S. 45; Webster v. Upton, id. 65; Sanger 
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v. Upton, id. 56; Ogilvie v. Knox Insurance Co., 22 How. 
380. 

The same authorities hold that one who receives a certificate 
of stock for a certain number of shares, at a given sum per 
share, thereby becomes liable to pay the amount thereof when 
called upon by the corporation or its assignee. Nor is it nec- 
essary to sustain the action that there should have been a 
subscription for the whole amount named on the articles. 
Rensselaer § Washington Plank Road Co. v. Westel, 21 Barb. 
(N. Y.) 56. : 

The statute of Illinois of 1869 authorized an increase of the 
capital of the Great Western Insurance Company. Papers 
were filed under the law for that purpose, which were examined 
by the Attorney-General, and certified to be in due form; and 
the company proceeded to issue its stock upon that theory. 

The defendant became a subscriber for fifty shares of this 
increased stock, the shares being $100 each. He paid a por- 
tion, to wit, thirty per cent, of this subscription. He attended 
meetings of the stockholders and of the directors, acting him- 
self as such. He gave another person a proxy to attend a 
meeting of the stockholders at Chicago, and to vote for him; 
and he was elected and acted as the president of a branch of 
the said company. 

It is idle to deny that this was the case of an organization 
which claimed to have taken, and apparently supposed that it 
had taken, the measures required by law to complete its in- 
crease of capital. It acted as such, and the defendant, by re- 
ceiving his certificate of stock, entered into engagements with 
it as such. If it be conceded that its increased stock was but 
de facto, and that it could have been annulled or suppressed by 
the action of the Attorney-General as acting under an irregular 
organization, the defendant derives no aid from the admission. 
The cases cited are clear to the point that he cannot make the 
objection, but must perform the engagements he has made. 

The last offer of the defendant was intended to present this 
question in its most formidable shape. It was to show that 
the original capital of $100,000 was fully subscribed; that the 
holders of this stock never increased the capital nor authorized 
its increase ; that this company ceased to do business prior to 
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1868 ; that the $100,000 was not transferred to the company 
claiming to have organized on the increased capital; and that 
there was no valid transfer of the original stock or charter. 

All this does not alter the fact that there was an attempted 
alteration of the company under the forms of law, approved by 
the Attorney-General, with an increased capital, in the organi- 
zation and management of which the defendant took part; 
that he paid his money, received his certificate of stock, at- 
tended meetings, voted, acted as an officer, and, so far as the 
record shows, never repudiated his position at any time, even 
to the time of the trial. If successful, he would have shared 
in its profits. He may have been the dupe and victim of the 
action of others. He may have been an accomplice. At all 
events, he was so far an actor in the affair that he cannot escape 
the consequences of his position. 

Angather series of objections is to the admission of various 
pieces of evidence introduced to show that the defendant was 
a stockholder. The original stock-ledger had been destroyed by 
fire, and the plaintiff supplied its place by the introduction of 
sundry other kinds of evidence tending to prove who were the 
stockholders, and that the defendant was one of them. The 
importance of this evidence was at an end when the certificate 
of shares was afterwards given in proof, and when it was ex- 
pressly admitted by the defendant that he held the same ; that 
he made payments thereon, and acted as a holder of shares in 
the company. It is not necessary, therefore, to inquire whether 
or not the evidence was properly admitted. 

At the time this writ of error was taken, the decisions of 
this court in Upton v. Tribileock, Sanger v. Upton, and Webster 
v. Upton, to which we have referred, had not been made. 
They contain a clear statement of our views upon all the mate- 
rial questions arising in this record, and we suppose that this 
writ of error would not have been brought had they then been 
known to the party and his counsel. The careful examination 
then given to the several questions renders unnecessary a de- 
tailed review of them. 

We think there is nothing in the record before us that would 
justify us in disturbing the verdict and judgment rendered in 
the Circuit Court. Judgment affirmed. 
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UnItTED STATES v. Fox. 


1. An act which is not an offence at the time it is committed cannot become such 
by any subsequent independent act of the party with which it has no con- 
nection. Accordingly, that part of sect. 5132, Rev. Stat., which declares that 
every person respecting whom proceedings in bankruptcy are commenced, 
either upon his own petition or that of a creditor, who, within three months 
before their commencement, obtains goods upon false pretences with intent 
to defraud shall be punished by imprisonment, is inoperative to render the 
act an offence, because its criminal character is to be determined by subse- 
quent proceedings, which, at the time the goods were so obtained, may not 
have been in his contemplation, and may be instituted, against his will, by 
another. 

2. It is competent for Congress to enforce, by suitable penalties, all legislation 
necessary or proper to the execution of powers with which it is intrusted; 
and any act committed with a view of evading such legislation, or fraudu- 
lently securing its benefits, may be made an offence against the United 
States. But it is otherwise, when an act committed in a State has no rela- 
tion to the execution of a power of Congress, or to any matter within the 
jurisdiction of the United States. 


ON a certificate of division in opinion between the judges of 
the Circuit Court of the United States for the Southern Dis- 
trict of New York. 

In November, 1874, the defendant filed a petition in bank- 
ruptey in the District Court for the Southern District of New 
York. In March, 1876, he was indicted in the Circuit Court 
for that district for alleged offences against the United States, 
and, among others, for the offence described in the ninth sub- 
division of sect. 5132 of the Revised Statutes, which pro- 
vides that “every person respecting whom proceedings in 
bankruptcy are commenced, either upon his own petition or 
that of a creditor,” who, within three months before their 
commencement, “ under the false color and pretence of carry- 
ing on business, and dealing in the ordinary course of trade, 
obtains on credit from any person any goods or chattels with 
intent to defraud,” shall be punished by imprisonment for a 
period not exceeding three years. 

The indictment, among other things, charged the defendant 
with having, within three months previous to the commencement 
of his proceedings in bankruptcy, purchased and obtained on 
credit goods from several merchants in the city of New York, 
upon the pretence and representation of carrying on business 
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and dealing in the ordinary course of trade as a manufacturer 
of clothing; whereas he was not carrying on business in the 
ordinary course of trade as such manufacturer, but was selling 
goods to some parties by the piece for cost, and to other parties 
at auction for less than cost, and that these pretences and rep- 
resentations were made to defraud the parties from whom the 
goods were purchased. 

The defendant was convicted ; and, upon a motion in arrest of 
judgment, the judges holding the Circuit Court were opposed 
in opinion, and have certified to this court the question upon 
which they differed. That question is thus stated in the 
certificate : — 


“Tf a person shall engage in a transaction which, at the time of 
its occurrence, is not a violation of any law of the United States, 
to wit, the obtaining goods upon credit by false pretences, and if, 
subsequently thereto, proceedings in bankruptcy shall be com- 
menced respecting him, is it within the constitutional limits of 
congressional legislation to subject him to punishment for such 
transaction considered in connection with the proceedings in 
bankruptcy ?” 


Mr. Assistant Attorney-General Smith for the United States. 
Mr. B. F. Tracy, contra. 


Mr. JUSTICE FIELD delivered the opinion of the court. 

The question presented by the certificate of division does 
not appear to us difficult of solution. Upon principle, an act 
which is not an offence at the time it is committed cannot 
become such by any subsequent independent act of the party 
with which it has no connection. By the clause in question, 
the obtaining of goods on credit upon false pretences is made 
an offence against the United States, upon the happening of a 
subsequent event, not perhaps in the contemplation of the 
party, and which may be brought about, against his will, by the 
agency of another. The criminal intent essential to the com- 
mission of a public offence must exist when the act complained 
of is done: it cannot be imputed to a party from a subsequent 
independent transaction. There are cases, it is true, where a 
series of acts are necessary to constitute an offence, one act 
being auxiliary to another in carrying out the criminal design. 
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But the present is not a case of that kind. Here an act which 
may have no relation to proceedings in bankruptcy becomes 
criminal, according as such proceedings may or may not be sub- 
sequently taken, either by the party or by another. 

There is no doubt of the competency of Congress to provide, 
by suitable penalties, for the enforcement of all legislation nec- 
essary or proper to the execution of powers with which it is 
intrusted. And as it is authorized “to establish uniform laws 
on the subject of bankruptcies throughout the United States,” 
it may embrace within its legislation whatever may be deemed 
important to a complete and effective bankrupt system. The 
object of such a system is to secure a ratable distribution of 
the bankrupt’s estate among his creditors, when he is unable to 
discharge his obligations in full, and at the same time to re- 
lieve the. honest debtor from legal proceedings for his debts, 
upon a surrender of his property. The distribution of the 
property is the principal object to be attained. The discharge 
of the debtor is merely incidental, and is granted only where 
his conduct has been free from fraud in the creation of his ~ 
indebtedness or the disposition of his property. To legislate 
for the prevention of frauds in either of these particulars, 
when committed in contemplation of bankruptcy, would seem 
to be within the competency of Congress. Any act committed 
with a view of evading the legislation of Congress passed in 
the execution of any of its powers, or of fraudulently securing 
the benefit of such legislation, may properly be made an offence 
against the United States. But an act committed within a 
State, whether for a good or a bad purpose, or whether with 
an honest or a criminal intent, cannot be made an offence 
against the United States, unless it have some relation to the 
execution of a power of Congress, or to some matter within 
the jurisdiction of the United States. An act not having any 
such relation is one in respect to which the State can alone 
legislate. 

The act described in the ninth subdivision of sect. 5132 
of the Revised Statutes is one which concerns only the State 
in which it is committed: it does not concern the United 
States. It is quite possible that the framers of the statute 
intended it to apply only to acts committed in contemplation 
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of bankruptcy; but it does not say so, and we cannot supply 
qualifications which the legislature has failed to express. 

Our answer to the question certified must be in the negative ; 
and it will be so returned to the Circuit Court. 





NATIONAL BANK v. INSURANCE COMPANY. 


1. When a party states, in his application for an insurance, that he has made 
a just, full, and true exposition of all material facts and circumstances in 
regard to the condition, situation, value, and risk of the property, so far as 
known to him, and the application is expressly made a part of the policy, 
should it afterwards appear that he overestimated the value of the prop- 
erty, the policy would not be vitiated, unless it be shown that the estimate 
was intentionally excessive. . 

2. When a policy contains contradictory provisions, or is so framed as to render 
it doubtful whether the parties intended that the exact truth of the appli- 
cant’s statements should be a condition precedent to any binding contract, 
that construction which imposes upon the petted the bees of a war- 
ranty should not be favored. . 


8. The policy having been prepared by the insurers, it should be construed most 
strongly against them. 


Error to the Circuit Court of the United States for the 
Western District of Missouri. 

This is an action on a policy of insurance issued by the 
Hartford Fire Insurance Company to W. D. Oldham, on cer- 
tuin mill property, building, and machinery, and by him trans- 
ferred and assigned to the First National Bank of Kansas 
City, Mo. The parties, by written stipulation, waived a jury; 
and, upon a special finding of facts, the Circuit Court gave 
judgment for the company. The bank thereupon sued out this 
writ of error. 

It appears from the special finding, that, by the terms of the 
application, the assured was required to state separately “ the 
estimated value of personal property and of each building to be 
insured, and the sum to be insured on each; .. . the value of 
the property being estimated by the applicant.” The applicant 
was also directed to answer certain questions, and sign the same 
‘as a description of the premises on which the insurance will 


be predicated.” Among the questions to be answered were: 
VOL. Vv. 43 
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“ What is the cash value of the buildings, aside from hand and 
water power? What is the cash value of the machinery?” 
The answer was: “ $15,000, building ; $15,000, machinery.” 

The application concludes with these words : — 

“And the said applicant hereby covenants and agrees to and 
with said company, that the foregoing is a just, full, and true expo- 
sition of all the facts and circumstances in regard to the condition, 
situation, value, and risk of the property to be insured, so far as the 
same are known to the applicant, and are material to the risk.” 


The policy refers fo the application in these words : — 


“ Special reference being had to assured’s application and survey, 
No. 1462, on file, which is his warranty, and a part hereof.” 


The policy further recites : — 

“Tf an application, survey, plan, or description of the property 
herein insured is referred to in this policy, such application, survey, 
plan, or description shall be considered a part of this policy, and a 
warranty by the assured; and if the assured, in a written or verbal 
applieation, makes any erroneous representation, or omits to make 
known any fact material to the risk, ... then, and in any such 
case, this policy shall be void. . . . Any fraud or attempt at fraud, 
or any false swearing on the part of the assured, shall cause a for- 
feiture of all claim under this policy.” 


The policy also declares that it is made and accepted upon 
the above, among other, express conditions. 

At is found by the court that when the policy was issued, as 
well as at the date of the destruction of the property by fire, 
the cash -value of the building, aside from hand and water 

power, was $8,000, and no more; and the cash value of the 
machinery, at the same dates, was $12,000, and no more. 

The court also found that “the answers made by the assured 
to the questions contained in the application were made by him 
in good faith, without any intention on his part to commit any 
fraud on the defendant.” 

It is further declared in the special finding, that, “ under the 
provisions of the policy and application, made part thereof, 
the court finds, as a conclusion of law, that the answers of the 
assured as to the value of the property insured defeat the right 
to recover on the policy.” 
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Mr. John K. Cravens for the plaintiff in error cited May on 
Ins., sects. 156, 160, 164, 168, 169; Elliot v. Hamilton Mutual 
Insurance Co., 18 Gray (Mass.), 1895 Fitch v. American .?op- 
ular Life Insurance Co., 59 N. Y. 557; Germania Fire Insur- 
ance Co. v. Casteel, 9 Chicago Legal News, 374; Franklin 
Insurance Co. v. Vaughan, 92 U. S. 516; Yeaton v. Fry, 
5 Cranch, 342. 

Mr. John C. Gage, contra, cited Owens v. Holland Purchase 
Insurance Co., 56 N. Y. 565; First National Bank of Ballston 
Spa v. Insurance Company of North America, 50 id. 45; Rip- 
ley v. The Aitna Insurance Co., 30 id. 136; Attna Life Insur- 
ance Co. v. France et al., 91 U.S. 119; Jeffries v. Life Insurance 
Co., 22 Wall. 47; Leroy v. The Market Fire Insurance Co., 39 
N. Y. 90; Conover v. The Massachusetts Insurance Co., 3 Dill. 
217; Miles et al. v. Connecticut Mutual Life Insurance Co., 
3 Gray (Mass.), 580; Campbell v. New England Mutual Life 
Insurance Co., 98 Mass. 881; Cooper v. Farmers’ Mutual Fire 
Insurance Co., 50 Pa. St. 805. 


Mr. JusTIcE HARLAN delivered the opinion of the court. 

On behalf of the company, it is contended that, under any 
proper construction of the contract, the assured warranted, ab- 
solutely and without limitation, the truth of the several state- 
ments in the application, including the statement as to the valu 
of the property. If this view be sound, the judgment of the 
Circuit Court must be affirmed; otherwise, it must be reversed. 

Our conclusion is that the plaintiff in error, who is the bene- 
ficiary of the policy, is entitled to a judgment, notwithstanding 
the overvaluation of the property by the assured. 

The entire application having been made, by express words, 
a part of the policy, it is entitled to the same consideration as 
if it had been inserted at large in that instrument. The policy 
and application together, therefore, constitute the written agree- 
ment of insurance; and, in ascertaining the intention of the 
parties, full effect must be given to the conditions, clauses, and 
stipulations contained in both instruments. 

Looking first into the application, we find no language which, 
by fair construction, was notice to the assured that, in answer- 
ing questions, he was assuming, or was expected to assume, the 
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strict obligations which the law attaches to a warranty. There 
is no intimation anywhere in that instrument that the exact 
truth of the answers was a condition precedent, either to the 
consideration of the application or to the issuing of a policy. 
On the contrary, the application contains the covenant of the 
assured that he had in that instrument made a just, full, and 
true exposition of all material facts and circumstances in regard 
to the condition, situation, value, and risk of the property, so 
far as known to him. The taking of that covenant, at the 
threshold of the negotiations, was, in effect, an assurance that 
a frank statement of all such material facts as were within the 
knowledge of the applicant would meet the requirements of 
the company. It was a covenant of good faith on the part of 
the assured, — nothing more; and, so far as it related to the 
value of the property, was not broken, unless the estimates by 
the assured were intentionally excessive. If the case turned 
wholly upon the construction to be given to the application, it 
is quite clear that the overvaluation of the property would not 
defeat a recovery upon the written agreement, since the assured, 
by the special finding, is acquitted of any purpose to defraud 
the company. That is equivalent to saying that the assured 
did not withhold any material fact within his knowledge con- 
cerning the condition, situation, value, or risk of the property. 
But the difficulty in the case arises from the peculiar word- 
ing of the policy, considering the application as a part thereof. 
While the assured in one part of the written agreement is made 
to stipulate for a warranty, and in another the policy is declared 
to be void if the assured * makes any erroneous representation, 
or omits to make known any fact material to the risk,” in still 
another part of the same agreement —the application — he 
covenants that, as to all material facts within his knowledge, 
respecting the condition, situation, value, and risk of the prop- 
erty, he has made a full, just, and true exposition. If the 
purpose of the company was to secure a warranty of the cor- 
rectness of each statement in the application, and if the court 
should adopt that construction of the contract, there could be 
no recovery on the policy, if any one of these statements were 
proven to be untrue; and this, although such statement may 
have been wholly immaterial to the risk, and was made without 
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any intent to mislead or defraud. Such a construction, accord- 
ing to established doctrine, might defeat the recovery, even if 
the overvaluation had been so slight as not to have influenced 
the company in accepting the risk. But if such was the pur- 
pose of the company, why did it not stop with the express 
declaration of a warranty? Why did it go further, and incor- 
porate into the policy a provision for its annulment in the 
event the assured should make an “erroneous representation, 
or omit to make known any fact material to the risk” ?— 
language inconsistent with the law of warranty. Still further, 
why did the company make the application a part of the policy, 
and thereby import into the contract the covenant of the as- 
sured, not that he had stated every fact material to the risk, 
or that his statements were literally true, but only that he had 
made a just, true, and full exposition of all material facts, so 
far as known to him. 

It is the duty of the court to reconcile these clauses of the 
written agreement, if it be possible to do so consistently with 
the intention of the parties, to be collected from the terms 
used. 

It will be observed, from an examination of the questions 
propounded to the assured, that, among other things, he was 
asked whether the building was of stone, brick, or wood; how 
the premises were warmed; what materials were used for light- 
ing them; whether a watchman was kept during the night; 
what amount of insurance was already on the property ; whether 
it was mortgaged, &e. These and similar questions refer to 
matters of which the assured had actual knowledge, or about 
which he might, with propriety, be required to speak with per- 
fect accuracy. They are matters capable of precise ascertain- 
ment, and in no sense depending upon estimate, opinion, or 
mere probability. But his situation and duty were wholly dif- 
ferent when required to state the cash value of his property. 
He was required to give its “estimated value.” His answers 
concerning such value were, in one sense, and, perhaps, in 
every just sense, only the expression of an opinion. The ordi- 
nary test of the value of property is the price it will command 
in the market if offered for sale. But that test cannot, in the 
very nature of the case, be applied at the time application is 
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made for insurance. Men may honestly differ about the value 
of property, or as to what it will bringin the market ; and such 
differences are often very marked among those whose special 
business it is to buy and sell property of all kinds. The as- 
sured could do no more than estimate such value; and that, it 
seems, was all that he was required to do in this case. His duty 
was to deal fairly with the company in making such estimate. 
The special finding shows that he discharged that duty and 
observed good faith. We shall not presume that the company, 
after requiring the assured in his application to give the “ esti- 
mated value,” and then to covenant that he had stated all mate- 
rial facts in regard to such value, so far as known to him, and 
after carrying that covenant, by express words, into the written 
contract, intended to abandon the theory upon which it sought 
the contract, and make the absolute correctness of such esti- 
mated value a condition precedent to any insurance whatever. 
The application, with its covenant and stipulations, having 
been made a part of the policy, that presumption cannot be 
indulged without imputing to the company a purpose, by 
studied intricacy or an ingenious framing of the policy, to 
entrap the assured into incurring obligations which, perhaps, 
he had no thought of assuming. 

Two constructions of the contract may be suggested. One 
is to regard the warranty expressed in the policy as limited or 
qualified by the terms of the application. In that view, the 
assured would be held as only warranting that he had stated 
all material facts in regard to the condition, situation, value, 
and risk of the property, so far as they were known to him. 
This is, perhaps, the construction most consistent with the 
literal import of the terms used in the application and the 
policy. The other construction is to regard the warranty as 
relating only to matters of which the assured had, or should 
be presumed to have had, distinct, definite knowledge, and not 
to such matters as values, which depend upon mere opinion or 
probabilities. But, without adopting either of these construc- 
tions, we rest the conclusion already indicated upon the broad 
ground that when a policy of insurance contains contradictory 
provisions, or has been so framed as to leave room for construc- 
tion, rendering it doubtful whether the parties intended the 
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exact truth of the applicant's statements to be a condition pre- 
cedent to any binding contract, the court should lean against 
that construction which imposes upon the assured the obliga- 
tions of a warranty. The company cannot justly complain of 
such a rule. Its attorneys, officers, or agents prepared the pol- 
icy for the purpose, we shall assume, both of protecting the 
company against fraud, and of securing the just rights of the 
‘assured under a valid contract of insurance. It is its language 
which the court is invited to interpret, and it is both rea- 
sonable and just that its own words should be construed most 
strongly against itself. 

Wherefore, as it does not clearly appear that the parties 
intended that the validity of the contract of insurance should 
depend upon the absolute correctness of the estimates of value, 
and as it does appear that such estimates were made by the 
assured without any intention to defraud, our opinion is that 
the facts found do not support the judgment. 

The judgment will, therefore, be reversed, and the cause re- 
manded with directions to enter a judgment upon the special 
finding for the plaintiff in error; and it is 

So ordered. 





FARRINGTON v. TENNESSEE. 


The charter of a bank, granted by the legislature of Tennessee, provides, that 
the bank “ shall pay to the State an annual tax of one-half of one per cent on 
each share of the capital stock subscribed, which shall be in lieu of all other 
taxes.” Held, 1. That this provision is a contract between the State and 
the bank, limiting the amount of tax on each share of the stock. 2. That 
a subsequent revenue law of the State, imposing an additional tax on the 
shares in the hands of stockholders, impairs the obligation of that contract, 
and is void. 


ERROR to the Supreme Court of the State of Tennessee. 

The Union and Planters’ Bank of Memphis is a banking cor- 
poration, doing business at Memphis, Shelby County, Tennes- 
see, organized under a charter granted by the General Assembly 
of that State March 20, 1858, and amended Feb. 12, 1869, the 
tenth section of which provides that “ said company shall pay 
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to the State an annual tax of one-half of one per cent on each 
share of the capital stock subscribed, which shall be in lieu of 
all other taxes.” 

Sect. 1 of an act of the General Assembly of 1869-70, 
ce. 81, provides: “ All shares of stock in any bank, institution, 
or company, now or hereafter incorporated by or in pursuance 
of any law of this State or any other State,.. . shall be 
valued and assessed, and subject to taxation.” 

The bank paid the said tax of one-half of one per cent for 
the year 1872. 

Farrington was throughout that year the owner of one hun- 
dred and fifty shares of the stock of the bank, upon which the 
State and the county of Shelby, severally claiming the right 
under that act to do so, assessed against him for that year, taxes 
at the same rate that they were assessed and levied upon other 
taxable property. He resisted the payment of them, upon the 
ground that, by sect. 10 of the charter, the bank, its franchises 
and capital stock, and also the shares of stock of the individual 
stockholder, were subject to no taxation other than the specific 
sum nominated in-the charter; and that the act in question 
impaired the obligation of the contract stipulating to accept 
that sum in lieu of all other taxes, and was, therefore, in viola- 
tion of sect. 10, art. 1, of the Constitution of the United States. 

A suit was brought to test the validity of the assessment in 
the Second Chancery Court of Shelby County; and it was 
agreed, that, in the event of a decision adverse to Farrington, 
judgment should be rendered against him for $60 and $180, the 
amount of the taxes assessed by the State and county respec- 
tively, with interest from the first day of January, 1873. If the 
decision should be in his favor, then the judgment should be 
that said taxes were illegally assessed ; that said shares of stock 
were exempt from all other taxation except the aforesaid one- 
half of one per cent to the State, as provided in the tenth sec- 
tion of the bank’s charter; and, further, that the collection of 
said taxes be enjoined, and such other appropriate decree ren- 
dered as the court might deem proper, in order to protect him 
and his assigns from taxation on said stock. Each party 
reserved the right of appeal. The court rendered a decree 
enjoining the collection of the taxes, which was reversed by 
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the Supreme Court of the State, on the ground that the said 
shares of stock were not the property or thing exempted, but 
other and different, and so were not within the protection of 
the charter and of the Constitution of the United States; and it 
was adjudged that Farrington should pay to the State and the 
county respectively the said sums of money assessed upon his 
shares of stock. 

Farrington thereupon sued out this writ of error. 

The case was argued by Mr. H. H. Jackson and Mr. L. D. 
McKisick for the plaintiff in error, and by Mr. J. B. Heiskell, 
Attorney-General of Tennessee, and Mr. S. P. Walker, for the 
defendant in error. 





Mr. JUSTICE SWAYNE delivered the opinion of the court. 

This case lies within narrow limits. The question to be de- 
cided arises under the Constitution of the United States. The 
ground of the discussion has been well trodden by our prede- 
cessors. Little is left for us but to apply the work of other 
minds. The facts are agreed by the parties, and may be briefly 
stated. 

The Union and Planters’ Bank of Memphis was duly organ- 
ized under a charter granted by the Legislature of Tennessee, 
by two acts, bearing date respectively on the 20th of March, 
1858, and the 12th of February, 1869. Since its organization, 
it has been doing a regular banking business. Its capital stock 
subscribed and paid in amounts to $675,000, divided into six 
thousand seven hundred and fifty shares of $100 each. Far- 
rington, the plaintiff in error, was, throughout the year 1872, 
the owner of one hundred and fifty shares, of the value of 
$15,000. 

The tenth section of the charter of the bank declares “ that 
the said company shall pay to the State an annual tax of one- 
half of one per cent on each share of the capital stock sub- 
scribed, which shall be in lieu of all other taxes.” 

The State of Tennessee and the county of Shelby claiming 
the right, under the revenue laws of the State, to tax the stock 
of the plaintiff in error, assessed and taxed it for the year 1872. 
It was assessed at its par value. The tax imposed by the State 
was forty cents on the $100, making the State tax $60. The 
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county tax was $1.20 on the $100, making the county tax 
$180. 

The plaintiff in error denies the right of the State and county 
to impose these taxes. He claims that the tenth section of 
the charter was a contract between the State and the bank ; 
that any other tax than that therein specified is expressly for- 
bidden ; and that the revenue laws imposing the taxes in ques- 
tion impair the obligation of the contract. The Supreme 
Court of the State adjudged the taxes to be valid. The case 
was thereupon removed to this court by the plaintiff in error 
for review. 

A compact lies at the foundation of all national life. Con- 
tracts mark the progress of communities in civilization and 
prosperity. They guard, as far as is possible, against the fluc- 
tuations of human affairs. They seek to give stability to the 
present and certainty to the future. They gauge the confi- 
dence of man in the truthfulness and integrity of his fellow- 
man. ‘They are the springs of business, trade, and commerce. 
Without them, society could not goon. Spotless faith in their 
fulfilment honors alike communities and individuals. Where 
this is wanting in the body politic, the process of descent has 
begun, and a lower plane will be speedily reached. To the 
extent to which the defect exists among individuals, there is 
decay and degeneracy. As are the integral parts, so is the 
aggregated mass. Under a monarchy or an aristocracy, order 
may be upheld and rights enforced by the strong arm of power. 
But a republican government can have no foundation other 
than the virtue of its citizens. When that is largely impaired, 
all is in peril. It is needless to lift the veil and contemplate 
the future of such a people. Trist v. Child, 21 Wall. 441; 
1 Montesquieu’s Spirit of Laws, 25. History but repeats itself. 
The trite old aphorism, that ‘ honesty is the best policy,” is 
true alike of individuals and communities. It is vital to the 
highest welfare. 

The Constitution of the United States wisely protects this 
interest, public and private, from invasion by State laws. It 
declares that “no State shall... passany ... law im- 
pairing the obligation of contracts.” Art. 1, sect. 10. This 
limitation no member of the Union can overpass. It is one of 
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the most important functions of this tribunal to apply and en- 
force it upon all proper occasions. 

This controversy has been conducted in a spirit of modera- 
tion and fairness eminently creditable to both parties. The 
State is obviously seeking only what she deems to be right. 
The judges of her own highest court, whence the case came 
here, were divided in opinion. 

Contracts are executed or executory. A contract is executed 
where every thing that was to be done is done, and nothing 
remains to be done. A grant actually made is within this cat- 
egory. Such a contract requires no consideration to support it. 
A gift consummated is as valid in law as any thing else. Dart- 
mouth College v. Woodward, 4 Wheat. 518. An executory con- 
tract is one where it is stipulated by the agreement of minds, 
upon a sufficient consideration, that something is to be done or 
not to be done by one or both the parties. Only a slight con- 
sideration is necessary. Pillans v. Van Mierop, 3 Burr. 1663 ; 
Forth v. Stanton, 1 Saund. 210, note 2, and the cases there 
cited. 

The constitutional prohibition applies alike to both executory 
and executed contracts, by whomsoever made. The amount of 
the impairment of the obligation is immaterial. If there be 
any, it is sufficient to bring into activity the constitutional pro- 
vision and the judicial power of this court to redress the wrong. 
Von Hoffman v. City of Quincy, 4 Wall. 535. 

The doctrine of the sacredness of vested rights has its root 
deep in the common law of England, whence so much of our 
own hes been transplanted. Kent, then chief justice, said: It 
is a principle of that law, ‘* as old as the law itself, that a stat- 
ute even of its omnipotent Parliament is not to have a retro- 
spective effect. Nova constitutio futuris formam imponere debet 
et non preteritis. Bracton, lib. 228; 2 Inst. 292.” Dash v. Van 
Kleeck,7 Johns. (N. Y.) 477. See also Society, ge. v. Wheeler 
et al., 2 Gall. 105, and Broom’s Legal Maxims, 34. 

It was settled at an early period that it was the prerogative 
of the king to create corporations ; but he could not grant the 
same identical powers to a second corporation while the prior 
one subsisted, and, unless the power was reserved, he could not 
alter, amend, or annul a charter without the consent of the cor- 
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porate body to which it belonged. To the extent of such assent 
amendments were effectual, and no further. Dartmouth Col- 
lege v. Woodward, supra; The King v. Passmore, 8 T. R. 199, 
and the cases cited. 

In the worst times of English history no attempt was made 
by the crown to do either of these things in invitum. 

Near the close of the reign of Charles the Second, the char- 
ters of many cities were wrested from them. The case of the 
City of London was the most memorable. It was done under 
the forms of law, by means of a corrupt judiciary. After the 
Revolution of 1688, and the accession of William and Mary to 
the throne, the charter of the metropolis was restored, and im- 
munity was given to it, by an act of Parliament, against such 
assaults in future. 3 Bl. Com. 264; 2 Campbell’s Lives of the 
Chief Justices, 41. 

It is the theory of the British Constitution that Parliament 
is omnipotent. It can pass bills of attainder and acts of confis- 
cation. Gibbon’s Autobiography, 14. It can also create and 
destroy corporations. But these things involve the exercise, 
not of its ordinary, but of an extraordinary power, not unlike 
that of the Roman emperors, sometimes applied in moulding 
and administering the civil law in special cases. 

In The King v. Passmore, supra, Justice Buller said he 
*“ considered the grant of incorporation to be a compact between 
the crown and a certain number of the subjects, the latter of 
whom undertake, in consideration of the privileges which are 
bestowed, to exert themselves to” carry out the objects of the 
grant. 

The question whether there is in such cases a contract within 
the meaning of the contract clause of the Constitution of the 
United States came for the first time before this court in the 
Dartmouth College case. A college charter was granted by 
the king before the American Revolution. The State of New 
Hampshire, by several acts of her legislature, of the 27th of 
June and of the 18th and 26th of December, 1816, attempted 
materially to change the original charter and modify the gov- 
ernment of the institution which had grown up under it. The 
college resisted. The case was brought here for final decision. 
It was argued at the bar with consummate ability: The judg- 
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ments of the justices of this court who delivered opinions were 
characterized by a wealth of learning and force of reasoning 
rarely equalled. Perhaps the genius of Marshall never shone 
forth in greater power and lustre. 

It was said, among other things, that the ingredients of a con- 
tract are parties, consent, consideration, and obligation. The 
case presented all these. The parties were the king, and the 
donees of the powers and privileges conferred. Consent was 
shown by what they did. The consideration was the invest- 
ment of moneys for the purposes of the foundation, the public 
benefits expected to accrue, and an implied undertaking of the 
corporation faithfully to fulfil the duties with which it was 
charged. The obligation was to do the latter, under the penalty 
of forfeiture in case of “ non-user, misuser, or abuser.” On the 
part of the king there was an implied obligation that the life 
of the compact should be subject to no other contingency. 
The question decided in that case has since been considered 
as finally settled in the jurisprudence of the entire country. 
Murmurs of doubt and dissatisfaction are occasionally heard ; 
but there has been no reargument here, and none has been 
asked for. The same doctrine has been often reaffirmed in 
later cases. The last one is New Jersey v. Yard, decided at 
this term, supra, p. 104. In none of them has there been a 
dissent upon this point. . 

In cases involving Federal questions affecting a State, the 
State cannot be regarded as standing alone. It belongs to a 
union consisting of itself and all its sister States. The Con- 
stitution of that union, and “the laws made in pursuance 
thereof, are the supreme law of the land, . . . any thing in the 
Constitution or laws of any State to the contrary notwith- 
standing ;”” and that law is as much a part of the law of every 
State as its own local laws and Constitution. Farmers’ ¢ 
Mechanics’ Bank v. Deering, 91 U.S. 29. 

Yet every State has a sphere of action where the authority 
of the national government may not intrude. Within that 
domain the State is as if the union were not. Such are the 
checks and balances in our complicated but wise system of 
State and national polity. 

This case turns upon the construction to be given to the 
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tenth section of the charter of the bank. Our attention has 
been called to nothing else. 

The exercise of the taxing power is vital to the functions of 
government. Except where specially restrained, the States 
possess it to the fullest extent. Prima facie it extends to all 
property, corporeal and incorporeal, and to every business by 
which livelihood or profit is sought to be made within their 
jurisdiction. When exemption is claimed, it must be shown 
indubitably to exist. At the outset, every presumption is 
against it. A well-founded doubt is fatal to the claim. It is 
only when the terms of the concession are too explicit to admit 
fairly of any other construction that the proposition can be 
supported. West Wisconsin Railway Co. v.. Board of Super- 
visors, 93 U.S. 595; Tucker v. Ferguson, 22 Wall. 527. 

Can the exemption here in question, examined by the light 
of these rules, be held valid? 

Upon looking into the section, several things clearly appear : 
1. The tax.specified is upon each share of the capital stock, 
and not upon the capital stock itself. 2. It is upon each share 
subscribed. Nothing is said about what is paid in upon it. 
That is immaterial. The fact of subscription is the test, and 
that alone is sufficient. 3. This tax is declared to be “in lieu 
of all other taxes.” Such was the contract of the parties. 

The capital stock and the shares of the capital stock are 
distinct things. The capital stock is the money paid or au- 
thorized or required to be paid in as the basis of the business 
of the bank, and the means of conducting its operations. It 
represents whatever it may be invested in. If a large surplus 
be accumulated and laid by, that does not become a part of it. 
The amount authorized cannot be increased without proper 
legal authority. If there be losses which impair it, there can 
be no formal reduction without the like sanction. No power 
to increase or diminish it belongs inherently to the corporation. 
It is a trust fund, held by the corporation as a trustee. It is 
subject to taxation like other property. If the bank fail, 
equity may lay hold of it, administer it, pay the debts, and 
give the residuum, if there be any, to the stockholders. If 
the corporation be dissolved by judgment of law, equity may 
interpose and perform the same functions. Wood v. Dummer, 
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8 Mas. 808; Curran v. Arkansas, 15 How. 304; Gordon v. 
The Appeal Tax Court, 3 id. 183; People v. The Commis- 
sioners, 4 Wall. 244; Van Allen v. The Assessors, 8 id. 573; 
Queen v. Arnaud, 9 Ad. & E. N. 8. 806; Bank Tax Cases, 
2 Wall. 200. 

The shares of the capital stock are usually represented by 
certificates. Every holder is a cestui que trust to the extent 
of his ownership. The shares are held and may be bought and 
sold and taxed like other property. Each share represents an 
aliquot part of the capital stock. But the holder cannot touch 
a dollar of the principal. He is entitled only to share in the 
dividends and profits. Upon the dissolution of the institution, 
each shareholder is entitled to a proportionate share of the 
residuum after satisfying all liabilities. The liens of all cred- 
itors are prior to his. The corporation, though holding and 
owning the capital stock, cannot vote upon it. It is the right 
and duty of the shareholders to vote. They in this way give 
continuity to the life of the corporation, and may thus control 
and direct its management and operations. The capital stock 
and the shares may both be taxed, and it is not double taxation. 
The bank may be required to pay the tax out of its corporate 
funds, or be authorized to deduct the amount paid for each 
stockholder out of his dividends. Angell & A. on Corp., 
sects. 556, 557; Union Bank v. The State, 9 Yerg. (Tenn.) 
490; Van Allen v. The Assessors, supra; Bradley v. The Peo- 
ple, 4 Wall. 459; Queen v. Arnaud, supra; National Bank v. 
Commonwealth, 9 Wall. 353; The State v. Branin, 3 Zab. (N.J.) . 
484 ; M’ Culloch v. Maryland, 4 Wheat. 316. 

There are other objects in this connection liable to taxation. 
It may be well to advert to some of them. 

1. The franchise to be a corporation and exercise its powers 
in the prosecution of its business. Burroughs on Taxation, 
sect. 85; Hamilton v. Massachusetts, 6 Wall. 632; Wilmington 
Railroad v. Reid, 13 id. 264. 

2. Accumulated earnings. The State v. Utter, 84 N. J. L. 
493; The St. Louis Mutual Insurance Co. v. Charles, 47 Mo. 462. 

8. Profits and dividends. The Attorney-General v. Bank, §c., 
4 Jones (N. C.) Eq. 287. 

4. Real estate belonging to the corporation and necessary 
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for its business. Wilmington Railroad v. Reid, supra; The 
Bank of Cape Fear v. Edwards, 5 Ired. (N. C.) L. 516. 

5. Banks and bankers are taxed by the United States: 
1. On their deposits. 2. On the capital employed in their 
business. 8, On their circulation. 4. On the notes of every 
person or State bank used and paid out for circulation. Rev. 
Stat. 673 et seq. 

The States are permitted, in addition, to tax the shares of the 
national banks. Id. 1015. 

This enumeration shews the searching and comprehensive 
taxation to which such institutions are subjected, where there 
is no protection by previous compact. 

Unrestrained power to tax is power to destroy. M’Culloch 
v. Maryland, supra. 

When this charter was granted, the State might have been 
silent as to taxation. In that case, the power would have been 
unfettered. The Providence Bank v. Billings, 4 Pet. 514. It 
might have reserved the power as to some things, and yielded 
it as to others. It had the power to make its own terms, or to 
refuse the charter. It chose to stipulate for a specified tax on 
the shares, and declared and bound itself that this tax should 
be “ in lieu of all other taxes.” 

There is no question before us as to the tax imposed on the 
shares by the charter. But the State has by her revenue law 
imposed another and an additional tax on these same shares. 
This is one of those “ other taxes ” which it had stipulated to 
forego. The identity of the thing doubly taxed is not affected 
by the fact that in one case the tax is to be paid vicariously by 
the bank, and in the other by the owner of the share himself. 
The thing thus taxed is still the same, and the second tax is 
expressly forbidden by the contract of the parties. After the 
most careful consideration, we can come to no other conclusion. 
Such, we think, must have been the understanding and intent 
of the parties when the charter was granted and the bank 
organized. Any other view would ignore the covenant that 
the tax specified should be “in lieu of all other taxes.” It 
would blot those terms from the context, and construe it as if 
they were not a part of it. 

There is no reservation or discrimination as to any “ other 
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tax.” Allare alike included. Such is the natural effect of 
the language used. The most subtle casuistry to the contrary 
is unavailing. Under such a contract between individuals, a 
doubt could not have existed. It may as well be said the 
power is reserved to tax any thing else, as further to tax the 
shares. Wecannot so hold, without interpolating into the clause 
a term which it does not contain. This we may not do. Our 
duty is to enforce the contract as we find it, and not to make a 
new one. If it was intended to make the exception claimed 
from the universality of the exemption as expressed, it would 
have been easy to say so, and it is fairly to be presumed this 
would have been done. In the absence of this expression, we 
can find no evidence of such an intent. Our view is fully sus- 
tained by the leading authorities upon the subject. We will 
refer to a few of them. 

In The Binghampton Bridge, 3 Wall. 51, it was declared by 
the act of the legislature authorizing the bridge to be built 
that it should not be lawful to build any other bridge within 
two miles above or below the one so authorized. This court 
held the inhibition to be a covenant, and upheld and enforced 
the restriction against the authority conferred by a later act of 
the legislature authorizing a bridge to be so built. 

In Wilmington Railroad v. Reid, supra, the charter declared 
that “the property of said company and the shares therein 
shall be exempt from any public charge or tax whatsoever.” 
The legislature passed laws taxing the entire franchise and 
rolling-stock, and certain lots of land necessary to the business 
of the company. This court held the exemption to be a con- 
tract, and adjudged the laws to be void. 

The Union Bank v. The State, 9 Yerg. (Tenn.) 490, is a 
case marked by eminent judicial ability and careful thought. 
There it was stipulated, “ that, in consideration of the privileges 
granted by this charter, the bank agrees to pay to the State 
annually the one-half of one per cent on the amount of the 
capital stock paid in by stockholders other than the State.” 

It was held that a further tax on the capital stock was 
void, but that the State might tax the shares in the hands of 
individuals. 


In the case before us, the charter tax is upon the shares. 
VOL. V. 44 
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The tax complained of is a further tax on those shares. With- 
out the phrase, “in lieu of all other taxes,” the parallelism is 
complete. A further tax could no more be imposed upon the 
shares in one case than upon the capital stock in the other. 
The same negative considerations apply to both. 

In The Bank of Cape Fear v. Edwards, supra, the charter 
provided “that a tax of twenty-five cents on each share of 
stock owned by individuals in said bank shall be annually paid 
into the treasury of the State by the president or cashier of 
the said bank on or béfore the first day of October in each 
year, and the said bank shall not be liable to any further tax.” 
It was held that the bank was liable to no other tax, State or 
county, and that the banking-house and the lot upon which it 
stood was within the exemption. 

Gordon v. The Appeal Tax Court seems to us conclusive of 
the case in hand. The legislature of Maryland continued the 
charters of certain banks on condition that they would make 
a road and pay a school tax; and it was provided that, upon 
any of the banks complying, the faith of the State was pledged 
not to impose any further tax or burden upon them during the 
continuance of their charters under the act. 

It was held by this court that this was a contract, and that 
it exempted the stockholders from a tax levied upon them as 
individuals, according to the amount of their stock. 

Comment here is unnecessary. The points of analogy are 
too obvious and cogent to require remark. See also State Bank 
_ of Ohio v. Knoop, 16 How. 869; Dodge v. Woolsey, 18 id. 331; 
and Home of the Friendless v. Rouse, 8 Wall. 430. 

The decree of the Supreme Court of Tennessee will be re- 
versed, and the case remanded with directions to enter a decree 
in favor of the plaintiff in error; and it is So ordered. 


Nore. — In Dunscomb v. Tennessee, Wicks v. Same, Neely v. Same, error to the 
Supreme Court of the State of Tennessee, which were argued by the same coun- 
sel as was the preceding case, and in Hill v. Tennessee, which was argued by Mr. 
D. E. Myers for the plaintiff in error, and by Mr. J. B. Heiskell, Attorney-General 
of Tennessee, and Mr. S. P. Walker, for the defendant in error, Mr. Justice 
Swayne, in delivering the opinion of the court, remarked: These cases are 
all disposed of by the opinion in Farrington v. Tennessee, supra, p. 679. The ques- 
tions are substantially the same as in that case, and the results must be the same. 
The decrees of the Supreme Court of Tennessee are reversed, and the cases will 
be remanded with directions to enter decrees in favor of the respective plaintiffs 
in error. 

















Oct. 1877.] FARRINGTON v. TENNESSEE. 691 


Mr. Justice STRONG, with whom concurred MR. JUSTICE 
CLIFFORD and MR. JUSTICE FIELD, dissenting. 

I cannot concur in the judgments entered in these cases. If 
there be any doctrine founded in justice, and necessary to the 
safety and continued existence of a State, it is that all presump- 
tions are against the legislative intent to relinquish the power 
of taxation over any species of property. In The Providence 
Bank v. Billings, 4 Pet. 514, Chief Justice Marshall, speaking 
for the court, said: “ As the whole community is interested in 
retaining it undiminished, that community has a right to insist 
that its abandonment ought not to be presumed in a case in 
which the deliberate purpose of the State to abandon does not 
appear.” In The Ohio Life Insurance and Trust Co. v. Debolt, 
16 How. 416, Chief Justice Taney, speaking of legislative acts 
incorporating companies, said: “ The rule of construction in 
cases of this kind has been well settled by this court. The 
grant of privileges and exemptions to a corporation are (is) 
strictly construed against the corporation and in favor of the 
public. Nothing passes but what is granted in clear and ex- 
plicit terms. And neither the right of taxation nor any other 
power of sovereignty which the community have an interest 
in possessing undiminished will be held by this court to be 
surrendered, unless the intention to surrender is manifested by 
words too plain to be mistaken.” This doctrine we have many 
times reiterated and applied. And I do not understand that 
it is now denied. But I think a majority of my brethren, in 
the judgments now given, have failed to apply it to the con-. 
struction of the acts of the Tennessee legislature under consid- 
eration in these cases. 

One other thing, it appears to me, should be regarded as 
settled beyond doubt. It is that a tax upon a corporation pro- 
portioned to the capital stock, or to the number of shares of 
its capital stock, is a different thing from a tax upon the in- 
dividual shareholders of stock in the corporation. The capital 
stock, and the shares of that stock in the hands of stockholders, 
are different properties, and consequently distinct subjects for 
taxation. An exemption of the one is not of itself an exemp- 
tion of the other, nor is the taxation of the one a tax upon the 
other in such a sense as to interfere with any exemption the lat- 
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ter may have from taxation. In The Delaware Railroad Taz, 
18 Wall. 206, a clause in a charter providing that a company 
should, in addition to other taxes, pay to the treasurer of the 
State, for its use, one-fourth of one per cent upon the actual cash 
value of every share of its capital stock, was held to be not a 
tax upon the shares of the individual stockholders, but a tax 
on the corporation, determined by a rule which, though arbi- 
trary, was yet approximately just. So, in Van Allen v. The 
Assessors, 3° id. 573, this court said a tax on shares of stock is 
not a tax on the capital of a bank, and that the shares are a 
distinct, independent interest or property held by the stock- 
holder, and, like any other property that may belong to him, 
subject to taxation. 

If, now, these two acknowledged doctrines are allowed to 
have their just effect upon the decision of these cases, I cannot 
see how the stockholders in the several corporations whose 
charters we are requested to construe can claim an exemption 
from taxation upon their individual shares of stock. The ex- 
emption clause in the charters of two of the companies is: 
“ Said institution shall pay to the State an annual tax of one- 
half of one per cent on each share of capital stock subscribed, 
which shall be in lieu of all other taxes.” The exemption 
clause in two other of the charters is in substantially the same 
words, except that the word “company ”’ is substituted for the 
word “institution.” The clause in the fifth charter reads thus: 
“That there shall be levied a State tax of one-half of one per 
cent upon the amount of capital stock actually paid in, to be 
collected in the same way and at the same time as other taxes 
are by law collected, which shall be in lieu of all other taxes 
and assessments.” 

I agree with the majority of the court that there is no sub- 
stantial difference in the extent of the exemption offered in 
these several charters, though there is some difference in their 
phraseology. But I think that the benefit of the exemption is 
in each case for the corporation. It was not intended for the in- 
dividual stockholder. The legislature were dealing with the 
proposed corporations. The corporate power granted and the 
immunities allowed were to the corporations, and the con- 
tract found in the charter was with the artificial being created, 
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rather than with the natural persons who might have an inter- 
est in them. The language of the acts is, the “ institution ” 
shall pay, or the “company” shall pay, an annual tax, which 
shall be in dieu of all other taxes. It was, therefore, the in- 
stitutions or corporations the legislature had in view, alike in 
imposing the tax and granting the immunity, and not the natural 
persons who might happen to own shares of stock in the cor- 
porations. It is true that in several of the charters the corpo- 
rations are required to pay a tax on each share of capital stock 
subscribed, and in one upon the amount of capital stock paid 
in. Hence it has been argued the legislature had shares in 
view ; and from this the further inference is sought to be drawn, 
that the purpose was to tax alike the corporations and the 
stockholders, and to exempt both from all other taxation. 
Such a construction is, however, directly in conflict with the 
ruling in The Delaware Railroad Taz, supra, and with the ex- 
pressed declaration that the company or institution shall pay 
the tax to the State, which was to be in lieu of other taxation. 
Besides, the reference to each share of capital stock subscribed 
is easily accounted for, without holding that the shareholder, 
as well as the companies, were intended to be exempted. The 
amount of capital stock authorized for each company was fixed 
by its charter, and divided into shares. It was quite possible 
that the whole stock authorized might not be subscribed. In 
view of this, the companies were required to pay a tax, not upon 
their entire authorized capital, but to the extent of the shares 
subscribed. If such was the intent of the legislature, reference 
to the shares was necessary, and it raises no implication that 
the tax imposed was designed to be for the individual interest 
of the shareholders in the egrporations, and that the exemption 
from further taxation was granted to them. 

After all, the true question in these cases is, whether a con- 
tract in express terms between the State and a corporation, to 
exempt its property and franchises from taxation, shall, by 
construction, extend to and exempt the property of individual 
stockholders, — property which, for the purposes of taxation, 
is entirely different from that of the corporation. I think 
there is no ground for such a construction ; none for any such 
implication. If, however, I am mistaken, it is certainly true 
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that such a construction is not necessary. The words of the 
charter granting the exemption are fully satisfied by confining 
their operation to the corporations themselves; and I do not 
feel at liberty to give them a broader significance, in view of 
the settled rule I have noticed, that a State’s right of taxation 
will not be held to have been surrendered unless the intention 
to surrender is manifested in words too plain to be mistaken. 
Had the legislature intended to extend the exemption beyond 
the companies themselves, it would have been easy to place 
the intent beyond doubt, by simply saying the tax should be 
in lieu of all other taxation of the company or its stockholders. 
But nothing like this, or equivalent to it, is found in the charter. 

I find nothing in Gordon v. The Appeal Tax Court, 3 How. 
133, so much relied upon by the plaintiffs in error, necessarily 
inconsistent with what I have said. That case has not been 
well understood. The circumstances were peculiar, and the 
decision rendered should be considered with reference to the 
peculiar facts which appeared in it. What was, in fact, decided 
we had occasion to observe in People v. The Commissioners, 
4 Wall. 244, where Mr. Justice Nelson directed attention to the 
circumstances that more or less controlled the judgment. 

For these reasons, which I have not time to elaborate, I 
think the judgments of the Supreme Court of Tennessee should 
be affirmed. 





THOMPSON v. BUTLER. 


In a suit in the Circuit Court, where the defendant pleaded neither a set-off nor 
a counter-claim, the plaintiff remitted so much of a verdict in his favor as 
was in excess of $5,000, and took judgment for the remainder “in coin.” 
The defendant sued out a writ of error. Held, that the amount in contro- 
versy, whether payable in coin or any other kind of money, is not sufficient to 
give this court jurisdiction. 


MorTION to dismiss a writ of error to the Circuit Court of 
the United States for the District of Massachusetts. 

The facts are stated in the opinion of the court. 

Mr. G. A. Somerby and Mr. L. S. Dabney, for the defendant 
in error, in support of the motion. 

Mr. J. Hubley Ashton and Mr James Thomson, contra. 
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Mr. CHIEF JUSTICE WAITE delivered the opinion of the 
court. 

This was an action by Butler against Thompson, to recover 
damages for not accepting a quantity of iron under an alleged 
contract of purchase. Upon the trial, the jury rendered a 
verdict against Thompson of $5,066.17 “in gold;” but, before 
judgment, Butler remitted $66.17, and judgment was entered 
Nov. 18, 1876, for $5,000 “in coin.” Thompson having brought 
the case here by writ of error, Butler moves to dismiss, because 
the “ matter in dispute” does “ not exceed the sum or value of 
$5,000.” 

As the writ of error was sued out by the defendant below, 
the amount in controversy was fixed by the judgment. Gordon 
v. Ogden, 3 Pet. 33; Knapp v. Banks, 2 How. 73; Walker v. 
United States, 4 Wall. 163; Merrill v. Petty, 16 id. 338. No 
question is presented growing out of a set-off or counter-claim, 
as was the case in Ryan v. Bindley, 1 id. 66. 

Our jurisdiction cannot be invoked until the final judgment 
below has been rendered; and we cannot open the record to 
look for errors until jurisdiction has been established. The 
court below retains full control of a cause until final judgment 
has been entered ; and it follows that, if for dny reason a judg- 
ment is given against a defendant in a case involving the plain- 
tiff’s cause of action alone, unaffected by counter-claim or set-off, 
for a sum less than our jurisdictional amount, we have no power, 
at the instance of the defendant, to correct errors that may have 
been committed in settling the amount. We can only look at 
a verdict through the record; and, if the record is closed to us, 
so necessarily must be the verdict. In this case, therefore, we 
are precluded from inquiry into the propriety of allowing the 
verdict to be reduced before judgment was entered upon it. 
Necessarily, verdicts are, to some extent, subject to the control 
of the court. It is not unusual for a court to announce that a 
new trial will be granted unless a part of a verdict shall be 
remitted, and to enter judgment upon the reduced amount if 
the suggestion is followed. All such matters may properly be 
left to the sound judicial discretion of the court in which the 
trial is had; and errors committed under this power can only 
be corrected by an appellate court in the same manner that 
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other errors are. Undoubtedly, the trial court may refuse to 
permit a verdict to be reduced by a plaintiff upon his own 
motion ; and, if the object of the reduction is to deprive an 
appellate court of jurisdiction in a meritorious case, it is to be 
presumed the trial court will not allow it to be done. If, how- 
ever, the reduction is permitted, the errors in the record will be 
shut out from our re-examination in cases where our jurisdiction 
depends upon the amount in controversy. In Sampson v. Welch, 
24 How. 207, we refused to take jurisdiction upon an appeal in 
admiralty, where a decree had been rendered against a respond- 
ent for more than $2,000, with leave to him, if he chose, to set 
off an amount due him for freight, and he afterwards, by the 
set-off, reduced the decree below our jurisdictional amount, not- 
withstanding, in signifying his election to make the set-off, he 
expressly stated in a writing, which appeared in the record, that 
he did not thereby waive his right of appeal. 

If the remittitur had not been entered until after the judg- 
ment, the case would have been different, and, if the reduc- 
tion was made without the assent of the defendant, more like 
Kanouse v. Martin, 15 id. 198, where a declaration was amended 
in a State court so as to reduce the damages claimed below the 
jurisdictional amount, after the necessary steps had been taken 
for the transfer of the cause to the Circuit Court, and in which 
we held that the jurisdiction of the Circuit Court could not be 
defeated in that way. 

We have no jurisdiction if the sum or value of the matter in 
dispute does not exceed $5,000. One owing a debt may pay 
it in gold coin or legal-tender notes of the United States, as he 
chooses, unless there is something to the contrary in the obli- 
gation out of which the debt arises. A coin dollar is worth no 
more for the purposes of tender in payment of an ordinary debt 
than a note dollar. The law has not made the note a standard 
of value any more than coin. It is true that in the market, 
as an article of merchandise, one is of greater value than the 
other; but as money, that is to say, as a medium of exchange, 
the law knows no difference between them. We are aware 
that in Bronson v. Rodes, T Wall. 229, it was said that a con- 
tract to pay in gold or silver coins “is, in legal import, nothing 
else than an agreement to deliver a certain weight of standard 
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gold, to be ascertained by a count of coins,” and that “it is not 
distinguishable, . . . in principle, from a contract to deliver an 
equal weight of bullion of equal fineness;” but, notwithstand- 
ing this, it is a contract to pay money, and none the less so 
because it designates for payment one of the two kinds of 
money which the law has made a legal tender in discharge 
of money obligations. 

This judgment is for coined money, which at the time it was 
rendered and now is worth more in the market as merchandise 
than paper money; but our jurisdiction is to be determined by 
the amount of money to be paid and not the kind. If, instead 
of paper dollars and gold dollars legalized as money, the law 
had provided for silver dollars and gold dollars, and this judg- 
ment had been for payment in gold, we think it would hardly 
be contended that this court could take jurisdiction, because 
when the judgment was rendered gold happened to be worth 
more in the market as merchandise than silver; but, in princi- 
ple, that case would not be different from this. Notwithstand- 
ing, therefore, the judgment is for coined money, we are satis- 
fied that we have no jurisdiction. 

Writ of error dismissed. 


RAILROAD COMPANY v. Houston. 


1. The neglect of the engineer of a locomotive of a railroad train to sound its 
whistle or ring its bell on nearing a street-crossing does not relieve a trav- 
eller on the street from the necessity of taking ordinary precautions for his 
safety. Before attempting to cross the railroad track, he is bound to use 
his senses, — to listen and to look, —in order to avoid any possible accident 
from an approaching train. If he omits to use them, and walks thought- 
lessly upon the track, or if, using them, he sees the train coming, and, in- 
stead of waiting for it to pass, undertakes to cross the track, and in either 
case receives any injury, he so far contributes to it as to deprive him of 
any right to complain. If one chooses in such a position to take risks, he 
must suffer the consequences. They cannot be visited upon the railroad 
company. 

2. To instruct upon assumed facts to which no evidence applies, is error. 


Error to the Circuit Court of the United States for the 
Western District of Missouri. 


This was an action against the Chicago, Rock Island, and 











| 
| 
| 








698 RatLroaD Co. v. Houston. [Sup. Ct. 


Pacific Railroad Company, brought under a statute of Missouri, 
which subjects a corporation to a penalty of $5,000 where death 
is caused by an injury resulting from “ the negligence, unskil- 
fulness, or criminal intent” of any of its officers, agents, ser- 
vants, or employés, whilst running, conducting, or managing 
a locomotive, car, or train of cars. In this case, the deceased 
was the wife of the plaintiff; her death was caused by injuries 
inflicted by the defendant’s locomotive whilst the train was 
passing through the village of Cameron in that State. The 
defendant had two tracks, one main and the other a side track, 
which extended through a considerable portion of the village, and 
passed south of Second Street. The tracks were separated from 
each other by only a few feet. The house at which the deceased 
resided was north of Second Street and east of Harris Street, 
which the tracks crossed. South of the two tracks, and about 
ninety feet east from Harris Street, was situated a building 
belonging to the company, called the section-house, near which 
was a well of water. The building and well were on the com- 
pany’s right of way. The train was due, on the evening when 
the accident occurred, at half-past six, and it entered the village 
from the west. At that time a gravel-train had been switched 
on the side track east of Harris Street, between the section- 
house and the depot. Freight-cars were also standing on the 
side track west of, but near, Harris Street. There was a plank- 
crossing over the railway at Harris Street. When cars were 
not standing on the tracks there was nothing to prevent one 
passing in a direct or nearly direct line from the house of the 
deceased to the section-house. Persons, in going to the well 
from that house, sometimes passed the road at the public cross- 
ing, and sometimes on the right of way of the company east of 
Harris Street. The evidence disclosed by the record relating 
to the accident only shows that at about half-past six in the 
evening of the 13th of March, 1872, the deceased took a pail 
upon her arm and left her house, and, it is supposed, started for 
the well near the section-house. She was seen by her daughter 
as she left, and by the engineer only a few seconds before she 
was struck by the locomotive. It does not appear that she was 
seen by any other person after leaving the house before she 
was injured. When discovered by the engineer, the locomotive 
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was within four feet of her. She was then on the main track 
of the railway, about ninety feet east of Harris Street, and was 
apparently passing from the track south, She was struck by 
the extreme end of the beam of timber running across the 
engine, known as the bumper, and was thrown into a ditch 
about ten feet from the section-house. The engineer testified, 
that when he discovered her it was impossible to stop the train 
so as to avoid striking her. She died within an hour after 
receiving the injury. 

It appears from the evidence, also, that the railway was in 
plain view from the house of the deceased, and that a train 
approaching from the west could be seen from it, and from 
any point between the Harris Street crossing and the section- 
house for a distance of three-quarters of a mile. At the time 
of the accident there was a bright moonlight; and the head- 
light of the engine was burning, and the movement of the 
train created a loud noise. There was some conflict of evi- 
dence as to the rate of speed at which the train was running 
at the time, and whether its bell was rung and its whistle 
sounded. As to the other facts stated, the evidence was all 
one way. 

There was a verdict and judgment for the plaintiff, where- 
upon the company brought the case here. The substance of 
the charge of the court below to the jury is stated in the opinion 
of the court. 

Mr. Thomas F. Withrow for the plaintiff in error. 

The court below erred in charging the jury upon assumed 
facts of which no evidence was offered. Michigan Bank v. 
Eldred, 9 Wall. 544; United States v. Breiting, 20 How. 252; 
Goodman v. Simonds, id. 348; Chandler v. Von Roeder et 
al., 24 id. 224; Improvement Company v. Munson, 14 Wall. 
442; Milwaukee ¢ St. Paul Railway Co. v. Arms et al., 91 
U.S. 489; Artz v. Chicago, Rock Island, ¢ Pacifie Railroad 
Co., 34 Iowa, 154. 

Under the evidence, the court should have instructed the 
jury to find for the defendant. The deceased was a trespasser, 
and the company only liable for wilful negligence. . Harlan v. 
St. Louis, Kansas City, ¢ Northern Railroad Co., 64 Mo. 480; 
Philadelphia § Reading Railroad Co. v. Hummell, 44 Pa. St. 
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875; Finlayson v. Railroad Company, 1 Dill. 579; Illinois Cen- 
tral Railroad Co. v. Godfrey, 71 Ml. 501. 

Where it is manifest that, upon the evidence, the court 
should set aside a verdict against a party, it is its duty to 
charge the jury not to return such a verdict. Pleasanis v. 
Fant, 22 Wall. 116 ; Improvement Company v. Munson, supra ; 
Wilds v. Hudson River Railroad Co., 24 N. Y. 430; Lake Shore 
§ Michigan Southern Railroad Co. y. Miller, 25 Mich. 274. 

The deceased did not exercise that degree of care and dili- 
gence required of her.” Wild v. Hudson River Railroad Co., 
29 N. Y. 315: Pennsylvania Railroad Co. v. Beale, 73 Pa. St. 
504; North Pennsylvania Railroad Co. v. Heileman, 49 id. 
60; Butterfield v. Western Railway Corporation, 10 Allen 
(Mass.), 532; Wheelock v. Boston ¢ Albany Railroad Co., 105 
Mass. 203; Gaynor v. Old Colony ¢ Newport Railroad Co., 
100 id. 208; Burns v. Boston § Lowell Railroad Co., 101 id. 
50; Lucas, Adm’r, v. Taunton ¢ New Bedford Railroad Co., 
6 Gray (Mass.), 64; Wild v. Hudson River Railroad Co., supra ; 
Ernst v. Hudson River Railroad Co., 39 N. Y. 61; Wilcox v. 
Rome § Watertown Railroad Co., id. 358; Davis v. New York 
Central ¢ Hudson River Railroad Co., 47 id. 400; Wilds v. 
Hudson River Railroad Co., supra; Gorton v. Erie Railway 
Co., 45 N. Y. 660; Steves v. Oswego ¢ Syracuse Railroad Co., 
18 id. 422; Sheffield v. Rochester g Syracuse Railroad Co., 21 
Barb. (N. Y.) 339; Gonzales v. New York § Harlem Railroad 
Co., 38 N. Y. 440; Morris ¢ Essex Railroad Co. v. Haslan et 
al., 33 N. J. L. 149; Telfer v. Northern Railroad Co., 30 id. 
188; Pennoyer v. Central Railroad Co., 25 id. 558; Toledo & 
Wabash Railroad Co. v. Shuckman, Adm’r, 50 Ind. 42; Pitts- 
burgh, Fort Wayne, & Chicago Railroad Co. v. Vining, 27 id. 
513 ; Lafayette ¢ Indianapolis Railroad Co. v. Huffman, 28 id. 
287; Toledo ¢ Wabash Railroad Co. v. Goddard, 25 id. 185; 
Chicago ¢ Rock Island Railroad Co. v. Still, 19 Ml. 500; Galena 
¢ Chicago Union Railroad Co. v. Dill, 22 id. 265; Chicago & 
Alton Railroad Co. v. Gretzner, 46 id. 74; Chicago g North- 
western Railway Co. v. Sweeney, 52 id. 325. 

Mr. Jefferson Chandler, contra. 

The charge given the jury covers every aspect of the case as 
presented by the evidence. 
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As to the negligence of the defendant. Railroad Company v. 
Whitton, 13 Wall. 270; Maginnis v. Railroad Company, 52 N.Y. 
215; Philadelphia Railroad Co. v. Hagan et al., 47 Pa. St. 244; 
Chicago, Burlington, ¢ Quincy Railroad Co. v. Payne, 59 Til. 
534; Artz v. Chicago g¢ Rock Island Railroad Co., 34 Iowa, 
154; Railroad Company v. Stout, 17 Wall. 657; Baltimore ¢ 
Ohio Railroad Co. v. Trainor, 33 Md. 542; Same v. Boteler, 
38 id. 568; O’Marav. Railroad Company, 38 N. Y. 445; Ren- 
wick v. New York Central Railroad Co., 36 id. 182; Beisiegel 
v. Same, 34 id. 622; Richardson v. Same, 45 id. 846; White v. 
Phillips, 15 C. B. nN. 8. 245; State v. Manchester ¢ Lawrence 
Railroad, 52 N. H. 528; Brown v. The Hannibal ¢ St. Joseph 
Railroad Co., 50 Mo. 461. 

As to contributory negligence. Railroad Company v. Whit- 
ton, supra; Railroad Company v. Stout, supra; Smith v. Union 
Railway Co.,61 Mo. 588; Kennayde v. Pacific Railroad Co., 45 
id. 255; Burham v. St. Louis § P. M. Railroad Co., 56 id. 338; 
Tabor v. Missouri Valley Railroad Co., 46 id. 353; Brown v. The 
Hannibal ¢ St. Joseph Railroad Co., 50 id. 461; Walsh v. Mis- 
sissippt Valley Transportation Co., 52 id. 484; Artz v. Chicago, 
Rock Island, § Pacific Railroad Co., supra; Baltimore ¢ Ohio 
Railroad Co. v. Trainor, supra; Same v. Fitzpatrick, 35 Md. 
32; Railroad Company v. State, 36 id. 866; Brown v. Lynn, 
31 Pa. St. 510; Railroad Company v. Chendworth, 52 id. 382; 
Gray v. Scott, 66 id. 345; Butler v. Milwaukee ¢ St. Paul Raii- 
road Co., 28 Wis. 487; The Lafayette g Indianapolis Railroad 
Co. v. Adams, 26 Ind. 76; The Bellefontaine Railroad Co. v. 
Hunter, 33 id. 365 ; Kerwhacker v. The Cleveland, Columbus, ¢ 
Cincinnati Railroad Co., 3 Ohio St. 172; Same v. Terry, 8 id. 
570; Macon ¢ Western Railroad Co. v. Davis, 18 Ga. 679; 
Central Railroad and Banking Co. v. Davis, 19 id. 487; Daley 
v. Norwich § Worcester Railroad Co., 26 Conn. 591; Trow v. 
The Vermont Central Railroad Co., 24 Vt. 487; Bridge v. The 
Grand Junction Railway Co.,3 M. & W. 244; Lane v. Atlantic 
Works, 107 Mass. 104; Britton v. Inhabitants, §c., id. 347. 


Mr. JUSTICE FIELD, after stating the case, delivered the opin- 
ion of the court. 


If the positions most advantageous for the plaintiff be as- 
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sumed as correct, that the train was moving at an unusual rate 
of speed, its bell not rung, and its whistle not sounded, it is 
still difficult to see on what ground the accident can be at- 
tributed solely to the “negligence, unskilfulness, or criminal 
intent” of the defendant’s engineer. Had the train been mov- 
ing at an ordinary rate of speed, it would have been impossible 
for him to stop the engine when within four feet of the de- 
ceased. And she was at the time on the private right-of-way 
of the company, where she had no right to be. But, aside 
from this fact, the failure of the engineer to sound the whistle 
or ring the bell, if such were the fact, did not relieve the 
deceased from the necessity of taking ordinary precautions for 
her safety. Negligence of the company’s employés in these 
particulars was no excuse for negligence on her part. She was 
bound to listen and to look, before attempting to cross the rail- 
road track, in order to avoid an approaching train, and not to 
walk carelessly into the place of possible danger. Had she 
used her senses, she could not have failed both to hear and to 
see the train which was coming. If she omitted to use them, 
and walked thoughtlessly upon the track, she was guilty of 
culpable negligence, and so far contributed to her injuries as to 
deprive her of any right to complain of others. If, using them, 
she saw the train coming, and yet undertook to cross the track, 
instead of waiting for the train to pass, and was injured, the 
consequences of her mistake and temerity cannot be cast upon 
the defendant. No railroad company can be held for a failure 
of experiments of that kind. If one chooses, in such a position, 
to take risks, he must bear the possible consequences of failure. 
Upon the facts disclosed by the undisputed evidence in the case 
we cannot see any ground for a recovery by the plaintiff. Not 
even a plausible pretext for the verdict can be suggested, unless 
we wander from the evidence into the region of conjecture and 
speculation. Under these circumstances, the court would not 
have erred had it instructed the jury, as requested, to render a 
verdict for the defendant. 

But the plaintiff in error specially complains that the court 
below gave instructions which assumed as established matters 
not in proof, and thus directed the attention of the jury to 
subjects which might mislead their judgment. Thus, while the 
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train coming from the west could be seen, as already stated, at 
any point between Harris Street crossing and the section-house 
for a distance of three-quarters of a mile, the court in its 
charge assumed that the light from the train might have been 
obstructed by cars on the side track in the vicinity of the 
place where the injury was inflicted, and told them that 
whether the view was thus obstructed was for them to deter- 
. mine. Again, there was no evidence of any attempt on the 
part of the deceased to cross the railway at the Harris Street 
crossing. She was not seen, as already stated, except when 
leaving her house, until immediately previous to her injury, 
| and then she was ninety feet east of the crossing. Yet the 
court, at the request of the plaintiff, instructed the jury, as to 
the right of the deceased in passing the railway upon a public 
crossing, to rely upon a substantial compliance by the servants 
of the company with the duties required by law in giving sig- 
nals and warnings of approach; and as to its liability if the 
deceased was killed by the cars while they were running to and 
over a public street-crossing, without giving the required and 
usual signals of approach: and further instructed them, upon 
its own motion, that there was a controversy upon the evidence 
whether she crossed or attempted to cross the railway at the 
Harris Street crossing, or at a place not a crossing; and that this 
was a question of fact for their determination. 

To instruct a jury upon assumed facts to which no evidence 
applied was error. Such instructions tended to mislead them, 
by withdrawing their attention from the proper points involved 
in the issue. Juries are sufficiently prone to indulge in conjec- 
tures, without having possible facts not in evidence suggested 
for their consideration. In no respect could the instructions 
mentioned have aided them in reaching a just conclusion. 

The judgment must be reversed and the cause remanded for 
a new trial; and it is So ordered. 
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Mr. JustTicE HARLAN did not sit in this case. 
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NEAL v. CLARK. 


1. The word “ fraud,” as used in the thirty-third section of the bankrupt law of 
1867, which provides that “no debt created by the fraud or embezzlement 
of the bankrupt, or by defalcation as a public officer, or while acting in a 
fiduciary capacity, shall be discharged under this act,” means positive fraud 
or fraud in fact, involving moral turpitude or intentional wrong, and not 
implied fraud or fraud in law, which may exist without the — of 
bad faith or immorality. 

2. Accordingly, where a party paid an executor for a portion of the assets of an 
estate which he purchased at a discount, but without any actual fraud, and 
where he was, with the executor, who failed to account therefor, held liable 
for a devastavit, — Held, that his subsequent discharge in bankruptcy was a 
complete defence to an action against him for such devastavit. 


Error to the Supreme Court of Appeals of the State of 
Virginia. 

The facts out of which this case arises, so far as it is material 
to state them, are substantially these : — 

William Fitzgerald, Jr., of the State of Virginia, by his will, 
which was admitted to probate in 1857, directed his executor 
to sell his entire landed estate, and distribute the proceeds 
among those entitled to them, according to the provisions of 
the will. The lands were sold as directed, in the same year, 
the purchasers giving bonds, with security, payable to the ex- 
ecutor as such. Two of these bonds, each dated Dec. 1, 1857, 
—one for $1,000, due Nov. 18, 1859, with interest from Nov. 
18, 1858, and the other for $2,293, due, with like interest, Nov. 
18, 1860, — were sold and assigned by the executor, in June, 
1859, to Griffith D. Neal, the plaintiff in error, for the sum of 
$2,780, who sold them to Richard Jones for $3,056. The latter 
collected them. When this transaction occurred, the executor, 
who was a brother of the testator, was a man of large prop- 
erty and undoubted solvency. Neal made no inquiry as to the 
condition of the estate, but the executor gave, as a reason for 
selling the bonds, that the estate was in debt to him for moneys 
advanced. 

In 1860, a suit was instituted against the executor in the Cir- 
cuit Court for Pittsylvania County, Virginia, to obtain a settle- 
ment of his accounts and a distribution of the estate. In 1861, 
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in obedience to an order of court, he gave a new bond, with 
Clark and Holland as sureties; and in 1868 they were made 
defendants, and a decree was asked against them for whatever 
sum should be ascertained to be due from the executor. In 
1869, — ten years after Neal had purchased the bonds, about 
seven years after the executor had become insolvent and re- 
moved from the State, and without any question having been 
previously raised as to Neal’s liability, — Clark and Holland 
exhibited their bill in the same court against the executor, 
the distributees, Neal, Jones, and others. They allege that the 
executor, in disposing of the bonds, committed a devastavit of 
the estate, and that, in view of the circumstances under which 
he received them, Neal became a participant in that devastavit, 
and is liable to the distributees for the amount of the bonds. 
They ask that, as sureties of the executor, they be substituted 
to the rights which the distributees have against Neal by 
reason of his alleged unlawful appropriation of the testator’s 
assets. In the event of any judgment against them, they pray 
that it be rendered to be first satisfied by the purchaser of the 
notes. 

In the District Court of the United States for the District of 
Virginia Neal was duly adjudged a bankrupt, and received his 
certificate, dated Feb. 11, 1869, showing his discharge from all 
debts and claims which, by the bankrupt law, were provable 
against his estate, and which existed on the 25th of January, 
1868, “ except such debts as were exempted from the operation 
of a discharge in bankruptcy.” 

Neal pleaded his discharge in bar of the action against him, 
but the Cireuit Court for Pittsylvania County gave judgment 
against him and Jones for the amount of the two notes pur- 
chased from the executor. That judgment, so far as it held 
Neal liable, was affirmed in the Supreme Court of Appeals of 
Virginia, but, so far as it related to Jones, was reversed. There- 
upon Neal brought the case here. 

Mr. William A. Maury for the plaintiff in error. 

The “fraud or embezzlement” described by the bankrupt 
law of 1867 refers only to transactions involving criminal in- 
tent and wilful wrong-doing. 


The object of statutes in relation to embezzlement is to 
VOL. V. 45 
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embrace certain cases where, although the moral guilt was quite 
as great as in larceny, the technical objection, arising from 
the fact of possession lawfully acquired by the offending party, 
screened him from punishment. They were, therefore, declared 
crimes punishable by law. Commonwealth v. Simpson, 9 Met. 
(Mass.) 192. 

The association of “ fraud” with “embezzlement” fully justi- 
fies the conclusion that the legislature used the former word 
to indicate a transaction involving moral turpitude. 

To deprive a party guilty of no intentional wrong of the 
benefit of his discharge in bankruptcy, upon the ground that 
he has committed a technical devastavit, defeats to that extent 
an act for the relief of the unfortunate debtors who in good 
faith surrender their property to their creditors. 

No counsel appeared for the defendant in error. 


Mr. JusticE HARLAN delivered the opinion of the court. 

This case involves the meaning of the word “ fraud,” as used 
in the thirty-third section of the bankrupt law of 1867. That 
section provides that “no debt created by the fraud or embez- 
zlement of the bankrupt, or by defalcation as a public officer, 
or while acting in a fiduciary capacity, shall be discharged 

under this act.” 

_ In the very able opinion of the Court of Appeals, it is said 
that “all the cases agree in the principle that a purchaser from 
an executor of personal property of the testator for valuable 
consideration need not inquire, and has no means of inquiry, 
whether the condition of the testator’s estate requires a sale 
of the property, and is not bound to see to the application of 
the purchase-money, but may fairly presume that the sale is 
rightly made, and that the purchase-money will be properly 
applied ; and that such a purchaser can only be made liable on 
the ground of a fraudulent participation with the executor in 
the commission of a devastavit of his testator’s estate. In other 
words, that the purchaser must be guilty of a fraud in that _ 
respect.” 

“The only diversity in the cases,” continues that court, 
“seems to have arisen from the different views of the judges as 
to the nature of the fraud within the meaning of the principle ; 
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that is, whether there must be actual fraud, or whether it is 
enough that there is implied or constructive fraud, or gross 
negligence, which may be equivalent to fraud.” 

Upon an elaborate review of the authorities, mainly its own 
previous decisions, and upon consideration of all the evidence, 
that court reached these conclusions : — 

1st, That the executor had committed a devastavit by selling 
the bonds at a discount, since the needs of the estate did not 
require it, and since they had not become his property by rea- 
son of any advances made by him, or otherwise. 

2d, That Neal was not chargeable with actual fraud, but, in 
view of the circumstances attending his purchase, he had com- 
mitted constructive fraud, which implicated him in the de- 
vastavit. 

3d, That “ fraud,” in the thirty-third section of the bankrupt 
law of 1867, included both constructive and actual fraud, and 
consequently that Neal, although guilty of constructive fraud 
only, was equally liable with the executor who had wasted the 
estate and failed to account for the amount of the bonds as- 
signed to Neal. 

Whether Neal, according to the previous decisions of the 
Virginia courts, was guilty of constructive fraud, and, upon that 
ground, became liable to the distributees as a participant in the 
devastavit of the estate, it is not within our province, upon this 
appeal, to inquire. Our jurisdiction extends to the re-exami- 
nation of the final decree, only so far as it involves the construc- 
tion of the bankrupt law and the denial, by the State court, of 
rights claimed by the bankrupt under that law. 

We concur in the view expressed by the State court, that 
Neal was not guilty of actual fraud. The evidence does not 
show that he entertained any purpose himself to commit a 
fraud, or to aid the executor in committing one. The fair in- 
ference from all the testimony is that he purchased the bonds 
in good faith, not doubting the power or the right of the execu- 
tor to sell, and having no reason to believe that he meditated 
any wrong to those interested in the estate which he was ad- 
ministering. Indeed, it appears from the opinion of the State 
court, that, a few months prior to the purchase, a commissioner 
had reported a settlement of the executor’s accounts, showing a 
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balance due the latter of $765.41. That settlement was of 
record. 

But we do not concur in the construction which the State 
court gave to the thirty-third section of the bankrupt law of 
1867. In reaching this conclusion, we have not been assisted 
by any express decisions upon the question before us. 

The Bankrupt Act of 1841 exempted from discharge debts 
“created in consequence of a defalcation as a public officer, or 
as executor, administrator, guardian, or trustee, or while acting 
in any fiduciary capacity.” The question arose under that act 
whether a factor who had sold the property of his principal, 
and had failed to pay over the proceeds, was a fiduciary debtor 
within the meaning of that clause. This court, in Chapman v. 
Forsyth et al., 2 How. 202, said: “If the act embrace such a 
debt, it will be difficult to limit its application. It must in- 
elude all debts arising from agencies, and, indeed, all cases 
where the law implies an obligation from the trust reposed in 
the debtor. Such a construction would have left but few debts 
on which the law could operate. In almost all the commercial 
transactions of the country, confidence is reposed in the punc- 
tuality and integrity of the debtor; and a violation of these is, 
in a commercial sense, a disregard of a trust. But this is not 
the relation spoken of in the first section of the act. 

** The cases enumerated, ‘ the defaleation of a public officer,’ 
‘ executor,’ ‘ administrator,’ ‘ guardian,’ or ‘ trustee,’ are not cases 
of implied, but special, trusts ; and ‘ the other fiduciary capacity ’ 
mentioned must mean the same class of trusts. The act speaks 
of technical trusts, and not those which the law implies from 
the contract. A factor is not, therefore, within the act.” 

A like process of reasoning may be properly employed in 
construing the corresponding section of the act of 1867. It is 
a familiar rule in the interpretation of written instruments and 
statutes that “a passage will be best interpreted by reference 
to that which precedes and follows it.” So, also, ** the mean- 
ing of a word may be ascertained by reference to the meaning 
of words associated with it.” In Broom’s Legal Maxims, 
p- 450, it is said: “ It is a rule laid down by Lord Bacon, that 
copulatio verborum indicat acceptationem in eodem sensu, — the 
coupling of words together shows that they are to be under- 
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stood in the same sense. And where the meaning of any par- 
ticular word is doubtful or obscure, . . . the intention of the 
party who has made use of it may frequently be ascertained 
and carried unto effect by looking at the adjoining words.” 
The same author says (p. 455): “In the construction of stat- 
utes, likewise, the rule noscitur a sociis is very frequently 
applied ; the meaning of a word, and, consequently, the inten- 
tion of the legislature, being ascertained by reference to the 
context, and by considering whether the word in question and 
the surrounding words are, in fact, ejusdem generis, and refera- 
ble to the same subject-matter.” 

Applying these rules to this case, we remark, that, in the sec- 
tion of the law of 1867 which sets forth the classes of debts 
which are exempted from the operation of a discharge in bank- 
ruptcy, debts created by “fraud” are associated directly with 
debts created by “embezzlement.” Such association justifies, 
if it does not imperatively require, the conclusion that the 
“fraud” referred to in that section means positive fraud, or 
fraud in fact, involving moral turpitude or intentional wrong, 
as does embezzlement; and not implied fraud, or fraud in law, 
which may exist without the imputation of bad faith or im- 
morality. Such a construction of the statute is consonant with 
equity, and consistent with the object and intention of Con- 
gress in enacting a general law by which the honest citizen 
may be relieved from the burden of hopeless insolvency. A 
different construction would be inconsistent with the liberal 
spirit which pervades the entire bankrupt system. 

It results from what has been said that the debt or claim as- 
serted against Neal was not “ created by the fraud . . . of the 
bankrupt,” within the meaning of the thirty-third section of 
the law of 1867. His discharge in bankruptcy affords him 
complete protection. The court erred in adjudging otherwise. 

The judgment of the Supreme Court of Appeals of Virginia 
will, therefore, be reversed, with directions to reverse the de- 
cree rendered against Neal in the Circuit Court for Pittsylva- 
nia County, and to remand the case to the last-named court, 
with an order requiring it to dismiss the original and cross-bill 
of Clark and Holland against Neal, with costs, and for other 
proper action in conformity to this opinion ; and it is 


So ordered. 
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KELLY v. CALHOUN. 


1. The formula prescribed by the laws of Tennessee for the acknowledgment 
of deeds is: “ Personally appeared before me . . . the within-named bar- 
gainor, with whom I am personally acquainted, and who acknowledged that 
he executed the within instrument for the purposes therein contained.” 
Held, that a certificate of an officer taking the acknowledgment of the grantor 
in a deed of trust, in which the officer certifies that said grantor is ‘‘ person- 
ally known ” to him, is a compliance with the statute. 

2. To be “ personally acquainted with ” and to “‘ know personally ” are, in such 
a certificate, equivalent phrases. 

8. There is no statutory provision in Tennessee as to the execution or acknowl- 
edgment of deeds by a corporation. In such cases, its officer affixing its seal 
is the party executing the deed, within the meaning of the statutes requiring 
deeds to be acknowledged by the grantor. 


APPEAL from the Circuit Court of the United States for 
the Western District of Tennessee. 
The facts are stated in the opinion of the court. 


Mr. S. P. Walker for the appellants. 
Mr. Josiah Patterson, contra. 


Mr. Justice SwAYNE delivered the opinion of the court. 

The appellees, Calhoun and Meyer, are the grantees in a 
deed of trust covering the Paducah and Memphis Railroad, 
which has its northern terminus at Paducah, Ky., and its 
southern at Memphis, Tenn. A corporation known as the 
Paducah and Memphis Railroad Company, and authorized to 
build the road, executed the deed of trust to secure the pay- 
ment of certain liabilities therein described. The deed, bear- 
ing date the first day of February, 1872, was acknowledged the 
fifth of that month, and duly lodged for record in the proper 
office in Shelby County the 9th of March in the same year. 
The company made default in the payment of the interest on 
the bonds intended to be secured by the deed; and Calhoun 
and Meyer, the trustees, thereupon filed this bill to enforce its 
provisions. The Circuit Court placed the road pendente lite 
in the hands of a receiver. 

After this was done, the appellants, Kelly and others, pro- 
cured leave to intervene, and filed their joint petition. It sets 
forth the facts already stated, and that the petitioners severally 
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recovered judgment against the company in the first Circuit 
Court of Shelby County, at the following dates: on the 9th of 
January; on the 27th of January; on the 25th of May, and 
on the 13th of October, in the year 1875; and on the 26th of 
January, and on the 3d of June, 1876. It further alleges that 
the certificate of the proof and acknowledgment of the deed of 
trust is fatally defective, and that their judgments are, there- 
fore, the first lien upon the premises. They pray to be per- 
mitted to levy executions, that the premises may be sold 
under the order of the court, that the proceeds may be applied 
in payment of their several judgments, and for general relief. 
Leave was given to them to levy, but not to sell. They levied 
accordingly. The deed and certificate alleged to be defective 
are set out in full. Calhoun and Meyer demurred. The Cir- 
cuit Court held the certificate good, sustained the demurrer, 
and dismissed the bill. 

The deed was well executed. The testatwm clause sets 
forth that the company had caused its corporate seal to be 
affixed, and the instrument to be signed by its president and 
secretary, which appear on its face to have been done. The 
sealing and delivery were attested by two subscribing witnesses. 
Angell & A. on Corp., sect. 225. 

The attack is confined to the certificate of acknowledgment, 
which, less the caption and official signatures affixed, is as 
follows : — 


“Be it remembered, that on this fifth day of February, 1872, 
before me, Charles Nettleton, a commissioner, resident in the city 
of New York, duly commissioned and qualified by the executive 
authority and under the laws of the State of Tennessee to take 
acknowledgments of deeds, &c., to be used or recorded therein, 
personally appeared Ex. Norton, the president of the Paducah 
and‘ Memphis Railroad Company, and Henry L. Jones, the secretary 
of said company, who are personally known to me to be such; and 
who, being by me duly sworn, did depose and say that he, the said 
Ex. Norton, resided in the city, county, and State of New York; 
that he, the said Henry L. Jones, resided in Paducah, in the State 
of Kentucky; that he, the said Norton, was president of the said 
Paducah and Memphis Railroad Company ; that he, the said Jones, 
was secretary of the said company ; that they knew the corporate 
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seal of said company ; that the seal affixed to the foregoing instru- 
ment, purporting to be the corporate seal of said company, was 
such corporate seal; that it was affixed thereto by order of the 
board of directors of said company, and that they signed their 
names thereto by the like order, as the president and secretary of 
said company, respectively ; and the said Ex. Norton and Henry 
L. Jones also acknowledged to me that they executed said instru- 
ment as their act and deed, and the act and deed of said company, 
for the uses and purposes therein mentioned. And, at the same 
time and place, before me, also personally appeared Philo C. Cal- 
houn and L. H. Meyer, also parties to the foregoing instrument, 
with each of whom I am personally acquainted, who severally 
acknowledged that they executed the within instrument for the 
purposes therein mentioned.” 


The law of Tennessee requires deeds for the conveyance of 
lands, “in what manner or form soever drawn,” to be “ac- 
knowledged by the maker, or proved by two subscribing 
witnesses, at least.”’ Code, sects. 2005-2038. Where the 
instrument is acknowledged, the prescribed formula, omitting 
the caption, is, “ Personally appeared before me, clerk (or 
deputy-clerk) of the county court of said county, the within- 
named bargainor, with whom I am personally acquainted, and 
who acknowledged that he executed the within instrument for 
the purposes therein contained.” Sect. 2042. If the acknowl- 
edgment be taken without the State, by one of the officers 
designated in sect. 2043, the same formula must be followed. 
Bone v. Greenlee, 1 Coldw. (Tenn.) 29; Mullins v. Aikens, 
2 Heisk. (Tenn.) 535. 

There is no statutory provision in Tennessee as to the execu- 
tion or acknowledgment of deeds by corporations. In such 
cases, the officer affixing the seal is the party executing the 
deed, within the meaning of the statutes requiring deeds to be 
acknowledged by the grantor. Lovett v. The Steam Saw-Mill 
Association, 6 Paige (N. Y.), 54. In the formula we have 
quoted, both the phrases “ personally appeared” and “with 
whom I am personally acquainted” are found. It has been 
held by the Supreme Court of the State that the latter means 
more than the former, and that personal knowledge is indis- 
pensable. But it has been also held that a substantial compli- 
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ance with the statute is all that is required. Johnson v. Walton, 
1 Sneed (Tenn.), 258; Fall et al. v. Roper, 3 Head (Tenn.), 
485; see also Farquharson v. McDonald, 2 Heisk. (Tenn.) 404. 
And such is the rule laid down by this court. Carpenter v. Dez- 
ter, 8 Wall. 513. The certificate here in question sets forth: 
“Before me,” &c., “personally appeared Ex. Norton, the 
president of the Paducah and Memphis Railroad Co., and 
Henry L. Jones, the secretary of the same company, who are 
personally known to me to be such, and,” &c. ‘To be “ person- 
ally acquainted with” and to “ know personally ” are equivalent 
phrases. Upon looking into the paragraph just quoted, two 
points are found to be salient. It is certified, 1, that the 
parties named appeared in person; 2, that they .were per- 
sonally known to the commissioner to be the incumbents of 
the offices specified. He might have known them to be the 
latter, by information derived from various sources, without 
personal knowledge upon the subject. Such knowledge is 
independent, and complete in itself. It might exist with or 
without other information. Personal knowledge to the extent 
certified necessarily included the personal identity of the officers, 
as well as the incumbency of their offices. A defect of such 
knowledge as to either point would be inconsistent with the 
language used, and falsify the certificate. It can hardly be 
doubted that the paragraph was meant to cover both points. 
It is a reasonable and necessary construction to give it that 
effect. Indeed, it involves no straining to hold that the phrase 
“personally known to me to be such” applies proprio vigore 
to those named, alike individually and officially; in other 
words, that the certifier meant that he personally knew them 
to be such individuals and such officers. The certificate was 
evidently drawn with studied deliberation. It seems to have 
been intended to meet the requirements of the law both as to 
proof of execution and acknowledgment without proof. In the 
latter aspect we hold the certificate to be sufficient. In the 
former, we have, therefore, no occasion to consider it. 
Instruments like this should be construed, if it can be rea- 
sonably done, ut res magis valeat quam pereat. It should be 
the aim of courts, in cases like this, to preserve and not to 
destroy. Sir Matthew Hale said they should be astute to find 
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means to make acts effectual, according to the honest intent of 
the parties. Roe v. Tranmar, Willes, 682. 

The second proposition relied upon by the counsel for the 
appellees relates to the filing of their bill and the lis pendens 
before the judgments of the intervenors were recovered. The 
conclusion at which we have arrived as to the certificate ren- 
ders it unnecessary to consider this subject. Otherwise, it 
would require grave consideration. 


Decree affirmed. 
Mr. Justice HARLAN did not sit in this case. 


PENNOYER v. NEFF. 


1. A statute of Oregon, after providing for service of summons upon parties or 
their representatives, personally or at their residence, declares that when 
service cannot be thus made, and the defendant, after due diligence, can- 
not be found within the State, and “that fact appears, by affidavit, to the 
satisfaction of the court or judge thereof, and it, in like manner, appears 
that a cause of action exists against the defendant, or that he is a proper 
party to an action relating to real property in the State, such court or judge 
may grant an order that the service be made by publication of summons, 

. when the defendant is not a resident of the State, but has property 
therein, and the court has jurisdiction of the subject of the action,” — the 
order to designate a newspaper of the county where the action is commenced 
in which the publication shall be made,— and that proof of such publica- 
tion shall be “the affidavit of the printer, or his foreman, or his principal 
clerk.” ‘Held, that defects in the affidavit for the order can only be taken 
advantage of on appeal, or by some other direct proceeding, and cannot be 
urged to impeach the judgment collaterally ; and that the provision as to 
proof of the publication is satisfied when the affidavit is made by the editor 
of the paper. 

2. A personal judgment is without any validity, if it be rendered by a State 
court in an action upon a money-demand against a non-resident of the 
State, who was served by a publication of summons, but upon whom no 
personal service of process within the State was made, and who did not 
appear; and no title to property passes by a sale under an execution issued 
upon such a judgment. 

8. The State, having within her territory property of a non-resident, may hold 
and appropriate it to satisfy the claims of her citizens against him; and her 
tribunals may inquire into his obligations to the extent necessary to control 
the disposition of that property. If he has no property in the State, there 
is nothing upon which her tribunals can adjudicate. 

4. Substituted service by publication, or in any other authorized form, is suffi- 
cient to inform a non-resident of the object of proceedings taken, where 
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property is once brought under the control of the court by seizure or some 
equivalent act; but where the suit is brought to determine his personal 
rights and obligations, that is, where it is merely in personam, such service 
upon him is ineffectual for any purpose. 

5. Process from the tribunals of one State cannot run into another State, and 
summon a party there domiciled to respond to proceedings against him; 
and publication of process or of notice within the State in which the tri- 
bunal sits cannot create any greater obligation upon him to appear. Process 
sent to him out of the State, and process published within it, are equally 
unavailing in proceedings to establish his personal liability. 

6. Except in cases affecting the personal status of the plaintiff, and in those 
wherein that mode of service may be considered to have been assented to 
in advance, the substituted service of process by publication, allowed by 
the law of Oregon and by similar laws in other States where actions are 
brought against non-residents, is effectual only where, in connection with 
process against the person for commencing the action, property in the State 
is brought under the control of the court, and subjected to its disposition 
by process adapted to that purpose, or where the judgment is sought as a 
means of reaching such property, or affecting some interest therein ; in other 
words, where the action is in the nature of a proceeding in rem. 

7. Whilst the courts of the United States are not foreign tribunals in their rela- 
tions to the State courts, they are tribunals of a different sovereignty, and 
are bound to give to a judgment of a State court only the same faith and 
credit to which it is entitled in the courts of another State. 

8. The term, “ due process of law,” when applied to judicial proceedings, means 
a course of legal proceedings according to those rules and principles which 
have been established by our jurisprudence for the protection and enforce- 
ment of private rights. To give such proceedings any validity, there must 
be a competent tribunal to pass upon their subject-matter; and, if that in- 
volves merely a determination of the personal liability of the defendant, 
he must be brought within its jurisdiction by service of process within ‘the 

State, or by his voluntary appearance. 


Error to the Circuit Court of the United States for the 
District of Oregon. 

This action was brought by Neff against Pennoyer for the 
recovery of a tract of land situated in Multnomah County, 
Oregon. Pennoyer, in his answer, denied Neff’s title and right 
to possession, and set up a title in himself. 

By consent of parties, and in pursuance of their written stip- 
ulation filed in the case, the cause was tried by the court, and 
a special verdict given, upon which judgment was rendered 
in favor of Neff; whereupon Pennoyer sued out this writ of 
error. 

The parties respectively claimed title as follows: Neff, un- 
der a patent issued to him by the United States, March 19, 
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1866; and Pennoyer, by virtue of a sale made by the sheriff 
of said county, under an execution sued out upon a judgment 
against Neff, rendered Feb. 19, 1866, by the Circuit Court 
for said county, in an action wherein he was defendant, and 
J. H. Mitchell was plaintiff. Neff was then a non-resident 
of Oregon. 

In Mitchell v. Neff, jurisdiction of Neff was obtained by ser- 
vice of summons by publication. Pennoyer offered in evidence 
duly certified copies of the complaint, summons, order for pub- 
lication of summons, affidavit of service by publication, and the 
judgment in that case; to the introduction of which papers the 
plaintiff objected, because, 1, said judgment is in personam, and 
appears to have been given without the appearance of the de- 
fendant in the action, or personal service of the summons upon 
him, and while he was a non-resident of the State, and is, 
therefore, void; 2, said judgment is not in rem, and, therefore, 
constitutes no basis of title in the defendant; 3, said copies of 
complaint, &c., do not show jurisdiction to give the judgment 
alleged, either in rem or personam ; and, 4, it appears from said 
papers that no proof of service by publication was ever made, 
the affidavit thereof being made by the “editor” of the * Pa- 
cific Christian Advocate,” and not by “the printer, or his fore- 
man or principal clerk.” The court admitted the evidence 
subject to the objections. 

The finding of the court in regard to the facts bearing upon 
the asserted jurisdiction of the State court is as follows :— 

That on Noy. 13, 1865, Mitchell applied to said Circuit 
Court, upon his own affidavit of that date, for an order allow- 
ing the service of the summons in said action to be made upon 
Neff, by publication thereof; whereupon said court made said 
order, in the words following: “ Now, at this day, comes the 
plaintiff in his proper person, and by his attorneys, Mitchell 
and Dolph, and files affidavit of plaintiff, and motion for an 
order of publication of summons, as follows, to wit: ‘ Now 
comes the plaintiff, by his attorneys, and upon the affidavit of 
plaintiff, herewith filed, moves the court for an order of pub- 
lication of summons against defendant, as required by law, he 
being a non-resident;’ and it appearing to the satisfaction of 
the court that the defendant cannot, after due diligence, be 
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found in this State, and that he is a non-resident thereof, that 
his place of residence is unknown to plaintiff, and cannot, with 
reasonable diligence, be ascertained by him, and that the plain- 
tiff has a cause of action against defendant, and that defendant 
has property in this county and State, it is ordered and ad- 
judged by the court that service of the summons in this action 
be made by publication for six weeks successively in the 
‘ Pacific Christian Advocate,’ a weekly newspaper published in 
Multnomah County, Oregon, and this action is continued for 
such service.” That the affidavit of plaintiff, referred to in 
said order, is in the words following: “I, J. H. Mitchell, being 
first duly sworn, say that the defendant, Marcus Neff, is a non- 
resident of this State; that he resides somewhere in the State 
of California, at what place affiant knows not, and he cannot 
be found in this State; that plaintiff has a just cause of action 
against defendant for a money-demand on account; that this 
court has jurisdiction of such action; that the defendant has 
property in this county and State.” That the complaint in 
said action was verified and filed on Nov. 3, 1865, and contained 
facts tending to prove that at that date said Mitchell had a 
cause of action against said Neff for services as an attorney, 
performed “ between Jan. 1, 1862, and May 15, 1863.” That 
the entry of judgment in said action contained the following 
averments: *“* And it appearing to the court that the defendant 
was, at the time of the commencement of this action, and ever 
since has been, a non-resident of this State; and it further 
appearing that he has property in this State, and that defend- 
ant had notice of the pendency of this action by publication 
of the summons for six successive weeks in the ‘ Pacific Chris- 
tian Advocate,’ a weekly newspaper of general circulation pub- 
lished in Multnomah County, State of Oregon, the last issue 
of which was more than twenty days before the first day of 
this term.” That the affidavit showing the publication of the 
summons in the “ Advocate” aforesaid was made as stated 
therein by the “editor” of that paper. That said complaint, 
summons, affidavit of Mitchell and of the “editor” of the ** Ad- 
vocate” aforesaid, and entry of judgment, were in the judgment 
roll, made up by the clerk in the case, but the order for pub- 
lication of the summons aforesaid was not placed in said roll 
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by said clerk, but remains on the files of said court; and that 
when said court made said order for publication, and gave said 
judgment against Neff, the only evidence it had before it to 
prove the facts necessary to give it jurisdiction therefor, and 
particularly to authorize it to find and state that Neff’s resi- 
dence was unknown to Mitchell, and could not, with reasonable 
diligence, be ascertained by him, and that Neff had notice of 
the pendency of said action by the publication of the summons 
as aforesaid, was, so far as appears by the said roll and the 
records and files of the said court, the said complaint and affi- 
davits of Mitchell and the editor of the “* Advocate.” 

The statute of Oregon at the time of the commencement 
of the suit against Neff was as follows : — 


“ Srct. 55. When service of the summons cannot be made as 
prescribed in the last preceding section, and the defendant, after 
due diligence, cannot be found within the State, and when that fact 
appears, by affidavit, to the satisfaction of the court or judge thereof, 
or justice in an action in a justice’s court, and it also appears that 
a cause of action exists against the defendant, or that he is a proper 
party to an action relating to real property in this State, such court | 
or judge or justice may grant an order that the service be made by * 
publication of summons in either of the following cases: 

“3. When the defendant is not a resident of the State, but has 
property therein, and the court has jurisdiction of the subject of 
the action. 

“Sect. 56. The order shall direct the publication to be made in 
a newspaper published in the county where the action is commenced, 
and, if no newspaper be published in the county, then in a newspaper 
to be designated as most likely to give notice to the person to be 
served, and for such length of time as may be deemed reasonable, 
not less than once a week for six weeks. In case of publication, 
the court or judge shall also direct a copy of the summons and com- 
plaint to be forthwith deposited in the post-office, directed to the 
defendant, at his place of residence, unless it shall appear that such 
residence is neither known to the party making the application, 
nor can, with reasonable diligence, be ascertained by him. When 
publication is ordered, personal service of a copy of the summons 
and complaint out of the State shall be equivalent to publication 
and deposit in the post-office. In either case, the defendant shall 
appear and answer by the first day of the term following the 
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expiration of the time prescribed in the order for publication; and, 
if he does not, judgment may be taken against him for want thereof. 
In case of personal service out of the State, the summons shall 
specify the time prescribed in the order for publication. 

“ Sect. 57. The defendant against whom publication is ordered, 
or his personal representatives, on application and sufficient cause 
shown, at any time before judgment, shall be allowed to defend the 
action; and the defendant against whom publication is ordered, or 
his representatives, may in like manner, upon good cause shown, 
and upon such terms as may be proper, be allowed to defend after 
judgment, and within one year after the entry of such judgment, 
on such terms as may be just; and, if the defence be successful, and 
the judgment or any part thereof have been collected or otherwise 
enforced, such restitution may thereupon be compelled as the court 
shall direct. But the title to property sold upon execution issued 
on such judgment to a purchaser in good faith shall not be thereby 
affected.” 

“ Sect. 60. Proof of the service of summons shall be, in case of 
publication, the affidavit of the printer, or his foreman, or his prin- 
cipal clerk, showing the same.” 


Mr. W. F. Trimble for the plaintiff in error. 
Mr. James K. Kelly, contra. 


Mr. JUSTICE FIELD delivered the opinion of the court. 

This is an action to recover the possession of a tract of land, 
of the alleged value of $15,000, situated in the State of Oregon. 
The plaintiff asserts title to the premises by a patent of the 
United States issued to him in 1866, under the act of Congress 
of Sept. 27, 1850, usually known as the Donation Law of Oregon. 
The defendant claims to have acquired the premises under a 
sheriff’s deed, made upon a sale of the property on execution 
issued upon a judgment recovered against the plaintiff in one 
of the circuit courts of the State. The case turns upon the 
validity of this judgment. 

It appears from the record that the judgment was rendered 
in February, 1866, in favor of J. H. Mitchell, for less than 
$300, including costs, in an action brought by him upon a 
demand for services as an attorney; that, at the time the action 
was commenced and the judgment rendered, the defendant 
therein, the plaintiff here, was a non-resident of the State; 
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that he was not personally served with process, and did not 
appear therein; and that the judgment was entered upon his 
default in not answering the complaint, upon a constructive 
service of summons by publication. 

The Code of Oregon provides for such service when an action 
is brought against a non-resident and absent defendant, who 
has property within the State. It also provides, where the 
action is for the recovery of money or damages, for the attach- 
ment of the property of the non-resident. And it also declares 
that no natural person.is subject to the jurisdiction of a court 
of the State, “unless he appear in the court, or be found within 
the State, or be a resident thereof, or have property therein ; 
and, in the last case, only to the extent of such property at the 
time the jurisdiction attached.’’ Construing this latter pro- 
vision to mean, that, in an action for money or damages where 
a defendant does not appear in the court, and is not found 
within the State, and is not a resident thereof, but has prop- 
erty therein, the jurisdiction of the court extends only over 
such property, the declaration expresses a principle of general, 
if not universal, law. The authority of every tribunal is 
necessarily restricted by the territorial limits of the State in 
which it is established. Any attempt to exercise authority 
beyond those limits would be deemed in every other forum, as 
has been said by this court, an illegitimate assumption of power, 
and be resisted as mere abuse. D’Arcy v. Ketchum et al., 
11 How. 165. In the case against the plaintiff, the property 
here in controversy sold under the judgment rendered was not 
attached, nor in any way brought under the jurisdiction of the 
court. Its first connection with the case was caused by a levy 
of the execution. It was not, therefore, disposed of pursuant 
to any adjudication, but only in enforcement of a personal 
judgment, having no relation to the property, rendered against 
a non-resident without service of process upon him in the ac- 
tion, or his appearance therein. The court below did not con- 
sider that an attachment of the property was essential to its 
jurisdiction or to the validity of the sale, but held that the 
judgment was invalid from defects in the affidavit upon which 
the order of publication was obtained, and in the affidavit by 
which the publication was proved. 
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There is some difference of opinion among the members of 
this court as to the rulings upon these alleged defects. The 
majority are of opinion that inasmuch as the statute requires, 
for an order of publication, that certain facts shall appear by 
affidavit to the satisfaction of the court or judge, defects in such 
affidavit can only be taken advantage of on appeal, or by some 
other direct proceeding, and cannot be urged to impeach the 
judgment collaterally. The majority of the court are also of 
opinion that the provision of the statute requiring proof of the 
publication in a newspaper to be made by the “affidavit of the 
printer, or his foreman, or his principal clerk,” is satisfied when 
the affidavit is made by the editor of the paper. The term 
“printer,” in their judgment, is there used not to indicate the 
person who sets up the type, — he does not usually have a fore- 
man or clerks, — it is rather used as synonymous with publisher. 
The Supreme Court of New York so held in one case; observ- 
ing that, for the purpose of making the required proof, pub- 
lishers were “ within the spirit of the statute.” Bunce v. Reed, 
16 Barb..(N. Y.) 850. And, following this ruling, the Supreme 
Court of California held that an affidavit made by a “ publisher 
and proprietor ” was sufficient. Sharp v. Daugney, 33 Cal. 512. 
The term “ editor,” as used when the statute of New York was 
passed, from which the Oregon law is borrowed, usually in- 
cluded not only the person who wrote or selected the articles 
for publication, but the person who published the paper and 
put it into circulation. Webster, in an early edition of his 
Dictionary, gives as one of the definitions of an editor, a person 
** who superintends the publication of a newspaper.” It is 
principally since that time that the business of an editor has 
been separated from that of a publisher and printer, and has 
become an independent profession. 

If, therefore, we were confined to the rulings of the court 
below upon the defects in the affidavits mentioned, we should 
be unable to uphold its decision. But it was also contended 
in that court, and is insisted upon here, that the judgment in 
the State court against the plaintiff was void for want of per- 
sonal service of process on him, or of his appearance in the 
action in which it was rendered, and that the premises in con- 


troversy could not be subjected to the payment of the demand 
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of a resident creditor except by a proceeding in rem ; that is, 
by a direct proceeding against the property for that purpose. 
If these positions are sound, the ruling of the Circuit Court as 
to the invalidity of that judgment must be sustained, notwith- 
standing our dissent from the reasons upon which it was made. 
And that they are sound would seem to follow from two well- 
established principles of public law respecting the jurisdiction 
of an independent State over persons and property. The 
several States of the Union are not, it is true, in every respect 
independent, many of the rights and powers which originally 
belonged to them being now vested in the government created 
by the Constitution. But, except as restrained and limited by 
that instrument, they possess and exercise the authority of 
independent States, and the principles of public law to which 
we have referred are applicable to them. One of these prin- 
ciples is, that every State possesses exclusive jurisdiction and 
sovereignty over persons and property within its territory. As 
a consequence, every State has the power to determine for 
itself the civil status and capacities of its inhabitants ; to pre- 
scribe the subjects upon which they may contract, the forms 
and solemnities with which their contracts shall be executed, 
the rights and obligations arising from them, and the mode 
in which their validity shall be determined and their obliga- 
tions enforced ; and also to regulate the manner and conditions 
upon which property situated within such territory, both per- 
sonal and real, may be acquired, enjoyed, and transferred. The 
other principle of public law referred to follows from the one 
mentioned ; that is, that no State can exercise direct jurisdic- 
tion and authority over persons or property without its terri- 
tory. Story, Confl. Laws, c. 2; Wheat. Int. Law, pt. 2, ¢. 2. 
The several States are of equal dignity and authority, and the 
independence of one implies the exclusion of power from all 
others. And so it is laid down by jurists, as an elementary 
principle, that the laws of one State have no operation outside 
of its territory, except so far as.is allowed by comity ; and that 
no tribunal established by it can extend its process beyond that 
territory so as to subject either persons or property to its deci- 
sions. ‘Any exertion of authority of this sort beyond this 
limit,” says Story, “is a mere nullity, and incapable of binding 
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such persons or property in any other tribunals.” Story, Confl. 
Laws, sect. 539. 

But as contracts made in one State may be enforceable only 
in another State, and property may be held by non-residents, 
the exercise of the jurisdiction which every State is admitted 
to possess over persons and property within its own territory 
will often affect persons and property without it. To any 
influence exerted in this way by a State affecting persons 
resident or property situated elsewhere, no objection can be 
justly taken ; whilst any direct exertion of authority upon them, 
in an attempt to give ex-territorial operation to its laws, or to 
enforce an ex-territorial jurisdiction by its tribunals, would be 
deemed an encroachment upon the independence of the State 
in which the persons are domiciled or the property is situated, 
and be resisted as usurpation. 

Thus the State, through its tribunals, may compel persons 
domiciled within its limits to execute, in pursuance of their 
contracts respecting property elsewhere situated, instruments 
in such form and with such solemnities as to transfer the 
title, so far as such formalities can be complied with; and 
the exercise of this jurisdiction in no manner interferes with 
the supreme control over the property by the State within 
which it is situated. Penn v. Lord Baltimore, 1 Ves. 444; 
Massie v. Watts, 6 Cranch, 148; Watkins v. Holman, 16 Pet. 
25; Corbett v. Nutt, 10 Wall. 464. 

So the State, through its tribunals, may subject property 
situated within its limits owned by non-residents to the pay- 
ment of the demand of its own citizens against them; and 
the exercise of this jurisdiction in no respect infringes upon 
the sovereignty of the State where the owners are domiciled. 
Every State owes protection to its own citizens; and, when non- 
residents deal with them, it is a legitimate and just exercise of 
authority to hold and appropriate any property owned by such 
non-residents to satisfy the claims of its citizens. It is in 
virtue of the State’s jurisdiction over the property of the non- 
resident situated within its limits that its tribunals can inquire 
into that non-resident’s obligations to its own citizens, and the 
inquiry can then be carried only to the extent necessary to 
control the disposition of the property. If the non-resident 
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have no property in the State, there is nothing upon which 
the tribunals can adjudicate. 

These views are not new. They have been frequently ex- 
pressed, with more or less distinctness, in opinions of eminent 
judges, and have been carried into adjudications in numerous 
cases. Thus, in Picquet v. Swan, 5 Mas. 35, Mr. Justice Story 
said : — 

“ Where a party is within a territory, he may justly be subjected 
to its process, and bound personally by the judgment pronounced 
on such process against him. Where he is not within such terri- 
tory, and is not personally subject to its laws, if, on account of his 
supposed or actual property being within the territory, process by 
the local laws may, by attachment, go to compel his appearance, 
and for his default to appear judgment may be pronounced against 
him, such a judgment must, upon general principles, be deemed 
only to bind him to the extent of such property, and cannot have 
the effect of a conclusive judgment in personam, for the plain 
reason, that, except so far as the property is concerned, it is a 
judgment coram non judice.” 


And in Boswell’s Lessee v. Otis, 9 How. 336, where the title 
of the plaintiff in ejectment was acquired on a sheriff’s sale, 
under a money decree rendered upon publication of notice 
against non-residents, in a suit brought to enforce a contract 
relating to land, Mr. Justice McLean said : — 


“ Jurisdiction is acquired in one of two modes: first, as against 
the person of the defendant by the service of process; or, secondly, 
by a procedure against the property of the defendant within the 
jurisdiction of the court. In the latter case, the defendant is not 
personally bound by the judgment beyond the property in question. 
And it is immaterial whether the proceeding against the property 
be by an attachment or bill in chancery. It must be substantially 
a proceeding in rem.” 


These citations are not made as authoritative expositions of 
the law; for the language was perhaps not essential to the 
decision of the cases in which it was used, but as expressions of 
the opinion of eminent jurists. But in Cooper v. Reynolds, 
reported in the 10th of Wallace, it was essential to the disposi- 
tion of the case to declare the effect of a personal action against 
an absent party, without the jurisdiction of the court, not served 
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with process or voluntarily submitting to the tribunal, when it 
was sought to subject his property to the payment of a demand 
of a resident complainant; and in the opinion there delivered 
we have a clear statement of the law as to the efficacy of such 
actions, and the jurisdiction of the court over them. In that 
\ case, the action was for damages for alleged false imprisonment 
' of the plaintiff; and, upon his affidavit that the defendants had 
fled from the State, or had absconded or concealed themselves 
so that the ordinary process of law could not reach them, a 
writ of attachment was sued out against their property. Pub- 
lication was ordered by the court, giving notice to them to 
appear and plead, answer or demur, or that the action would 
be taken as confessed and proceeded in ex parte as to them. 
Publication was had ; but they made default, and judgment was 
entered against them, and the attached property was sold under 
it. The purchaser having been put into possession of the prop- 
erty, the original owner brought ejectment for its recovery. 
In considering the character of the proceeding, the court, speak- 
, ing through Mr. Justice Miller, said : — 














“ Tts essential purpose or nature is to establish, by the judgment 
of the court, a demand or claim against the defendant, and subject 
his property lying within the territorial jurisdiction of the court to 
the payment of that demand. But the plaintiff is met at the com- 
mencement of his proceedings by the fact that the defendant is not 
within the territorial jurisdiction, and cannot be served with any 
process by which he can be brought personally within the power of 
the court. For this difficulty the statute has provided a remedy. 
It says that, upon affidavit being made of that fact, a writ of attach- 
ment may be issued and levied on any of the defendant’s property, 
and a publication may be made warning him to appear; and that 
thereafter the court may proceed in the case, whether he appears 
or not. If the defendant appears, the cause becomes mainly a suit 
j in personam, with the added incident, that the property attached 
P remains liable, under the control of the court, to answer to any 
demand which may be established against the defendant by the 
final judgment of the court. But if there is no appearance of 
the defendant, and no service of process on him, the case becomes 
in its essential nature a proceeding in rem, the only effect of which 
is to subject the property attached to the payment of the demand 
which the court may find to be due to the plaintiff. That such is 
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the nature of this proceeding in this latter class of cases is clearly 
evinced by two well-established propositions: first, the judgment 
of the court, though in form a personal judgment against the de- 
fendant, has no effect beyond the property attached in that suit. 
No general execution can be issued for any balance unpaid after 
the attached property is exhausted. No suit can be maintained on 
such a judgment in the same court, or in any other; nor can it be 
used as evidence in any other proceeding not affecting the attached 
property; nor could the costs in that proceeding be collected of 
defendant out of any other_property than that attached in the suit. 
Second, the court, in such a suit, cannot proceed, unless the officer 
finds some property of defendant on which to levy the writ of 
attachment. A return that none can be found is the end of the 
case, and deprives the court of further jurisdiction, though the pub- 
lication may have been duly made and proven in court.” 


The fact that the defendants in that case had fled from the 
State, or had concealed themselves, so as not to be reached by 
the ordinary process of the court, and were not non-residents, 
was not made a point in the decision. The opinion treated 
them as being without the territorial jurisdiction of the court ; 
and the grounds and extent of its authority over persons and 
property thus situated were considered, when they were not 
brought within its jurisdiction by personal service or voluntary 
appearance. 

The writer of the present opinion considered that some of 
the objections to the preliminary proceedings in the attachment 
suit were well taken, and therefore dissented from the judg- 
ment of the court; but to the doctrine declared in the above 
citation he agreed, and he may add, that it received the approval 
of all the judges. It is the only doctrine consistent with proper 
protection to citizens of other States. If, without personal 
service, judgments in personam, obtained ex parte against non- 
residents and absent parties, upon mere publication of process, 
which, in the great majority of cases, would never be seen by 
the parties interested, could be upheld and enforced, they would 
be the constant instruments of fraud and oppression. Judg- 
ments for all sorts of claims upon contracts and for torts, real 
or pretended, would be thus obtained, under which property 
would be seized, when the evidence of the transactions upon 
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which they were founded, if they ever had any existence, had 
perished. . 
Substituted service by publication, or in any other authorized 
form, may be sufficient to inform parties of the object of pro- 
ceedings taken where property is once brought under the con- 
trol of the court by seizure or some equivalent act. The law 
a assumes that property is always in the possession of its owner, 
in person or by agent; and it proceeds upon the theory that its 
seizure will inform him, not only that it is taken into the cus- 
tody of the court, but that he must look to any proceedings 
authorized by law upon such seizure for its condemnation and 
sale. Such service may also be sufficient in cases where the 
object of the action is to reach and dispose of property in the 
| State, or of some interest therein, by enforcing a contract or a 
lien respecting the same, or to partition it among different 
owners, or, when the public is a party, to condemn and appro- 
priate it for a public purpose. In other words, such service 
may answer in all actions which are substantially proceedings 
in rem. But where the entire object of the action is to deter- 
. mine the personal rights and obligations of the defendants, 
that is, where the suit is merely in personam, constructive ser- 
vice in this form upon a non-resident is ineffectual for any 
purpose. Process from the tribunals of one State cannot run 
into another State, and summon parties there domiciled to leave 
its territory and respond to proceedings against them. Publi- 
cation of process or notice within the State where the tribunal 
sits cannot create any greater obligation upon the non-resident 
to appear. Process sent to him out of the State, and process 
published within it, are equally unavailing in proceedings to 
establish his personal liability. 
The want of authority of the tribunals of a State to adjudi- 
cate upon the obligations of non-residents, where they have no 
4 property within its limits, is not denied by the court below: 
but the position is assumed, that, where they have property 
within the State, it is immaterial whether the property is in the 
first instance brought under the control of the court by attach- 
ment or some other equivalent act, and afterwards applied by 
its judgment to the satisfaction of demands against its owner; 
| or such demands be first established in a personal action, and 
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the property of the non-resident be afterwards seized and sold 
on execution. But the answer to this position has already 
been given in the statement, that the jurisdiction of the court 
to inquire into and determine his obligations at all is only inci- 
dental to its jurisdiction over the property. Its jurisdiction in 
that respect cannot be made to depend upon facts to be ascer- 
tained after it has tried the cause and rendered the judgment. 
If the judgment be previously void, it will not become valid 
by the subsequent discovery of property of the defendant, or 
by his subsequent acquisition of it. The judgment, if void 
when rendered, will always remain void: it cannot occupy the 
doubtful position of being valid if property be found, and void 
if there be none. Even if the position assumed were confined 
to cases where the non-resident defendant possessed property 
in the State at the commencement of the action, it would still 
make the validity of the proceedings and judgment depend 
upon the question whether, before the levy of the execution, 
the defendant had or had not disposed of the property. If 
before the levy the property should be sold, then, according to 
this position, the judgment would not be binding. This doc- 
trine would introduce a new element of uncertainty in judicial 
proceedings. The contrary is the law: the validity of every 
judgment depends upon the jurisdiction of the court before it 
is rendered, not upon what may occur subsequently. In 
Webster v. Reid, reported in 11th of Howard, the plaintiff 
claimed title to land sold under judgments recovered in suits 
brought in a territorial court of Iowa, upon publication of 
notice under a law of the territory, without service of process ; 
and the court said : — 


“These suits were not a proceeding in rem against the land, 
but were in personam against the owners of it. Whether they 
all resided within the territory or not does not appear, nor is 
it a matter of any importance. No person is required to answer 
in a suit on whom process has not been served, or whose prop- 
erty has not been attached. In this case, there was no personal 
notice, nor an attachment or other proceeding against the land, 
until after the juagments. The judgments, therefore, are nulli- 
ties, and did not authorize the executions on which the land was 
sold.” 
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The force and effect of judgments rendered against non-resi- 
dents without personal service of process upon them, or their 
voluntary appearance, have been the subject of frequent con- 
sideration in the courts of the United States and of the several 
States, as attempts have been made to enforce such judgments 
in States other than those in which they were rendered, under 
the provision of the Constitution requiring that “ full faith and 
credit shall be given in each State to the public acts, records, 
and judicial proceedings of every other State ;” and the act of 
Congress providing for the mode of authenticating such acts, 
records, and proceedings, and declaring that, when thus authen- 
ticated, “ they shall have such faith and credit given to them 
in every court within the United States as they have by law or 
usage in the courts of the State from which they are or shall be 
taken.” In the earlier cases, it was supposed that the act gave 
to all judgments the same effect in other States which they had 
by law in the State where rendered. But this view was after- 
wards qualified so as to make the act applicable only when the 
court rendering the judgment had jurisdiction of the parties 
and of the subject-matter, and not to preclude an inquiry into 
the jurisdiction of the court in which the judgment was ren- 
dered, or the right of the State itself to exercise authority over 
the person or the subject-matter. M’Elmoyle v. Cohen, 18 
Pet. 812. In the case of D’Arcy v. Ketchum, reported in the 
11th of Howard, this view is stated with great clearness. That 
was an action in the Circuit Court of the United States for 
Louisiana, brought upon a judgment rendered in New York 
under a State statute, against two joint debtors, only one of 
whom had been served with process, the other being a non-resi- 
dent of the State. The Circuit Court held the judgment con- 
clusive and binding upon the non-resident not served with 
process; but this court reversed its decision, observing, that it 
was a familiar rule that countries foreign to our own disregarded 
a judgment merely against the person, where the defendant had 
not been served with process nor had a day in court; that 
national comity was never thus extended; that the proceeding 
was deemed an illegitimate assumption of power, and resisted 
as mere abuse; that no faith and credit or force and effect had 
been given to such judgments by any State of the Union, so far 
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as known; and that the State courts had uniformly, and in 
many instances, held them to be void. ‘The international 
law,” said the court, “ as it existed among the States in 1790, 
was that a judgment rendered in one State, assuming to bind 
the person of a citizen of another, was void within the foreign 
State, when the defendant had not been served with process or 
voluntarily made defence; because neither the legislative juris- 
diction nor that of courts of justice had binding force.” And 
the court held that the act of Congress did not intend to declare 
a new rule, or to embrace judicial records of this description. 
As was stated in a subsequent case, the doctrine of this court 
is, that the act “* was not designed to displace that principle of 
natural justice which requires a person to have notice of a suit 
before he can be conclusively bound by its result, nor those 
rules of public law which protect persons and property within 
one State from the exercise of jurisdiction over them by 
another.” The Lafayette Insurance Co. v. French et al., 18 How. 
404. 

This whole subject has been very fully and learnedly consid- 
ered in the recent case of Thompson v. Whitman, 18 Wall. 457, 
where all the authorities are carefully reviewed and distin- 
guished, and the conclusion above stated is not only reaffirmed, 
but the doctrine is asserted, that the record of a judgment ren- 
dered in another State may be contradicted as to the facts 
necessary to give the court jurisdiction against its recital of 
their existence. In all the cases brought in the State and Fed- 
eral courts, where attempts have been made under the act of 
Congress to give effect in one State to personal judgments ren- 
dered in another State against non-residents, without service 
upon them, or upon substituted service by publication, or in 
some other form, it has been held, without an exception, so far 
as we are aware, that such judgments were without any binding 
force, except as to property, or interests in property, within the 
State, to reach and affect which was the object of the action in 
which the judgment was rendered, and which property was 
brought under control of the court in connection with the pro- 
cess against the person. The proceeding in such cases, though 
in the form of a personal action, has been uniformly treated, 
where service was not obtained, and the party did not volunta- 
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rily appear, as effectual and binding merely as a proceeding in 
rem, and as having no operation beyond the disposition of the 
property, or some interest therein. And the reason assigned for 
this conclusion has been that which we have already stated, 
that the tribunals of one State have no jurisdiction over persons 
beyond its limits, and can inquire only into their obligations to 
its citizens when exercising its conceded jurisdiction over their 
property within its limits. In Bissell v. Briggs, decided by the 
Supreme Court of Massachusetts as early as 1813, the law is 
stated substantially in conformity with these views. In that 
case, the court considered at length the effect of the constitu- 


‘tional provision, and the act of Congress mentioned, and after 


stating that, in order to entitle the judgment rendered in any 
court of the United States to the full faith and credit mentioned 
in the Constitution, the court must have had jurisdiction not 
only of the cause, but of the parties, it proceeded to illustrate 
its position by observing, that, where a debtor living in one 
State has goods, effects, and credits in another, his creditor liv- 
ing in the other State may have the property attached pursuant 
to its laws, and, on recovering judgment, have the property ap- 
plied to its satisfaction ; and that the party in whose hands the 
property was would be protected by the judgment in the State 
of the debtor against a suit for it, because the court rendering 
the judgment had jurisdiction to that extent; but that if the 
property attached were insufficient to satisfy the judgment, and 
the creditor should sue on that judgment in the State of the 
debtor, he would fail, because the defendant was not amenable 
to the court rendering the judgment. In other words, it was 
held that over the property within the State the court had 
jurisdiction by the attachment, but had none over his person ; 
and that any determination of his liability, except so far as was 
necessary for the disposition of the property, was invalid. 

In Kilbourn v. Woodworth, 5 Johns. (N. Y.) 37, an action of 
debt was brought in New York upon a personal judgment 
recovered in Massachusetts. The defendant in that judgment 
was not served with process; and the suit was commenced by 
the attachment of a bedstead belonging to the defendant, ac- 
companied with a summons to appear, served on his wife after 
she had left her place in Massachusetts. The court held that 
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the attachment bound only the property attached as a proceed- 
ing in rem, and that it could not bind the defendant, observing, 
that to bind a defendant personally, when he was never person- 
ally summoned or had notice of the proceeding, would be con- 
trary to the first principles of justice, repeating the language in 
that respect of Chief Justice DeGrey, used in the case of Fisher 
v. Lane, 3 Wils. 297, in 1772. See also Borden v. Fitch, 15 
Johns. (N. Y.) 121, and the cases there cited, and Harris v. 
Hardeman et al., 14 How. 334. To the same purport decisions 
are found in all the State courts. In several of the cases, the 
decision has been accompanied with the observation that a per- 
sonal judgment thus recovered has no binding force without ° 
the State in which it is rendered, implying that in such State 
it may be valid and binding. But if the court has no juris- 
diction over the person of the defendant by reason of his non- 
residence, and, consequently, no authority to pass upon his 
personal rights and obligations; if the whole proceeding, with- 
out service upon him or his appearance, is coram non judice 
and void; if to hold a defendant bound by such a judgment is 
contrary to the first principles of justice, — it is difficult to see 
how the judgment can legitimately have any force within the 
State. The language used can be justified only on the ground 
that there was no mode of directly reviewing such judgment or 
impeaching its validity within the State where rendered ; and 
that, therefore, it could be called in question only when its 
enforcement was elsewhere attempted. In later cases, this 
language is repeated with less frequency than formerly, it 
beginning to be considered, as it always ought to have been, 
that a judgment which can be treated in any State of this Union 
as contrary to the first principles of justice, and as an absolute 
nullity, because rendered without any jurisdiction of the tribu- 
nal over the party, is not entitled to any respect in the State 
where rendered. Smith v. McCutchen, 38 Mo. 415; Darrance 
v. Preston, 18 Iowa, 396; Hakes v. Shupe, 27 id. 465; Mitch- 
ell’s Administrator v. Gray, 18 Ind. 128. 

Be that as it may, the courts of the United States are not 
required to give effect to judgments of this character when any 
right is claimed under them. Whilst they are not foreign tri- 
bunals in their relations to the State courts, they are tribunals 
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of a different sovereignty, exercising a distinct and independent 
jurisdiction, and are bound to give to the judgments of the 
State courts only the same faith and credit which the courts of 
another State are bound to give to them. 

Since the adoption of the Fourteenth Amendment to the 
Federal Constitution, the validity of such judgments may be 
directly questioned, and their enforcement in the State resisted, 
on the ground that proceedings in a court of justice to deter- 
mine the personal rights and obligations of parties over whom 
that court has no jurisdiction do not constitute due process of 
law. Whatever difficulty may be experienced in giving to 
those terms a definition which will embrace every permissible 
exertion of power affecting private rights, and exclude such as 
is forbidden, there can be no doubt of their meaning when 
applied to judicial proceedings. They then mean a course of 
legal proceedings according to those rules and principles which 
have been established in our systems of jurisprudence for the 
protection and enforcement of private rights. To give such 
proceedings any validity, there must be a tribunal competent 
by its constitution — that is, by the law of its creation — to 
pass upon the subject-matter of the suit; and, if that involves 
merely a determination of the personal liability of the defend- 
ant, he must be brought within its jurisdiction by service of 
process within the State, or his voluntary appearance. 

Except in cases affecting the personal status of the plaintiff, 
and cases in which that mode of service may be considered to 
have been assented to in advance, as hereinafter mentioned, 
the substituted service of process by publication, allowed by 
the law of Oregon and by similar laws in other States, where 
actions are brought against non-residents, is effectual only 
where, in connection with process against the person for com- 
mencing the action, property in the State is brought under the 
control of the court, and subjected to its disposition by process 
adapted to that purpose, or where the judgment is sought as a 
means of reaching such property or affecting some interest 
therein ; in other words, where the action is in the nature of 
a proceeding in rem. As stated by Cooley in his Treatise on 
Constitutional Limitations, 405, for any other purpose than to 
subject the property of a non-resident to valid claims against 
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him in the State, “due process of law would require appear- 
ance or personal service before the defendant could be personally 
bound by any judgment rendered.” 

It is true that, in a strict sense, a proceeding in rem is one 
| taken directly against property, and has for its object the dis- 
position of the property, without reference to the title of indi- 
vidual claimants; but, in a larger and more general sense, the ' 
terms are applied to actions between parties, where the direct 
object is to reach and dispose of property owned by them, or of 
some interest therein. -Such are cases commenced by attach- 
| ment against the property of debtors, or instituted to partition 
| real estate, foreclose a mortgage, or enforce a lien. So far as 
they affect property in the State, they are substantially proceed- 
ings in rem in the broader sense which we have mentioned. 

It is hardly necessary to observe, that in all we have said we 
have had reference to proceedings in courts of first instance, 
| | and to their jurisdiction, and not to proceedings in an appellate 
) tribunal to review the action of such courts. The latter may 
be taken upon such notice, personal or constructive, as the 
} State creating the tribunal may provide. They are considered ‘ 
| as rather a continuation of the original litigation than the 
| commencement of a new action. Nations et al. v. Johnson et al., 

24 How. 195. 

It follows from the views expressed that the personal judg- 
ment recovered in the State court of Oregon against the plain- 
tiff herein, then a non-resident of the State, was without any 
validity, and did not authorize a sale of the property in con- 

H troversy. 

| To prevent any misapplication of the views expressed in this 
opinion, it is proper to observe that we do not mean to assert, 
by any thing we have said, that a State may not authorize 
proceedings to determine the status of one of its citizens towards 
; a non-resident, which would be binding within the State, ' 
\ though made without service of process or personal notice to 
the non-resident. The jurisdiction which every State possesses 
to determine the civil status and capacities of all its inhabitants 
involves authority to prescribe the conditions on which pro- 
ceedings affecting them may be commenced and carried on 
within its territory. The State, for example, has absolute 
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right to prescribe the conditions upon which the marriage 
relation between its own citizens shall be created, and the 
causes for which it may be dissolved. One of the parties 
guilty of acts for which, by the law of the State, a dissolution 
may be granted, may have removed to a State where no disso- 
lution is permitted. The complaining party would, therefore, 
fail if a divorce were sought in the State of the defendant; 
and if application could not be made to the tribunals of the 
complainant’s domicile in such case, and proceedings be there 
instituted without personal service of process or personal notice 
to the offending party, the injured citizen would be without 
redress. Bish. Marr. and Div., sect. 156. 

Neither do we mean to assert that a State may not require 
a non-resident entering into a partnership or association within 
its limits, or making contracts enforceable there, to appoint an 
agent or representative in the State to receive service of process 
and notice in legal proceedings instituted with respect to such 
partnership, association, or contracts, or to designate a place 
where such service may be made and notice given, and provide, 
upon their failure, to make such appointment or to designate 
such place that service may be made upon a public officer 
designated for that purpose, or in some other prescribed way, 
and that judgments rendered upon such service may not be 
binding upon the non-residents both within and without the 
State. As was said by the Court of Exchequer in Vallee v. 
Dumergue, 4 Exch. 290, “It is not contrary to natural jus- 
tice that a man who has agreed to receive a particular mode 
of notification of legal proceedings should be bound by a judg- 
ment in which that particular mode of notification has been 
followed, even though he may not have actual notice of them.” 
See also U'he Lafayette Insurance Co. v. French et al., 18 How. 
404, and Gillespie v. Commercial Mutual Marine Insurance Co., 
12 Gray (Mass.), 201. Nor do we doubt that a State, on 
creating corporations or other institutions for pecuniary or 
charitable purposes, may provide a mode in which their con- 
duct may be investigated, their obligations enforced, or their 
charters revoked, which shall require other than personal ser- 
vice upon their officers or members. Parties becoming mem- 
bers of such corporations or institutions would hold their 
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interest subject to the conditions prescribed by law. Copin v. 
Adamson, Law Rep. 9 Ex. 345. 

In the present case, there is no feature of this kind, and, con- 
sequently, no consideration of what would be the effect of such 
legislation in enforcing the contract of a non-resident can arise. 
The question here respects only the validity of a money judg- 
ment rendered in one State, in an action upon a simple con- 
tract against the resident of another, without service of process 
upon him, or his appearance therein. 

Judgment affirmed. 


Mr. Justice Hunt dissenting. 

I am compelled to dissent from the opinion and judgment 
of the court, and, deeming the question involved to be important, 
I take leave to record my views upon it. 

The judgment of the court below was placed upon the ground 
that the provisions of the statute were not complied with. 
This is of comparatively little importance, as it affects the 
present case only. The judgment of this court is based upon 
the theory that the legislature had no power to pass the law 
in question ; that the principle of the statute is vicious, and 
every proceeding under it void. It, therefore, affects all like 
cases, past and future, and in every State. 

The precise case is this: A statute of Oregon authorizes 
suits to be commenced by the service of a summons. In the 
case of a non-resident of the State, it authorizes the service of 
the summons to be made by publication for not less than six 
weeks, in a newspaper published in the county where the action 
is commenced. A copy of the summons must also be sent by 
mail, directed to the defendant at his place of residence, unless 
it be shown that the residence is not known and cannot be 
ascertained. It authorizes a judgment and execution to be 
obtained in such proceeding. Judgment in a suit commenced 
by one Mitchell in the Circuit Court.of Multnomah County, 
where the summons was thus served, was obtained against 
Neff, the present plaintiff; and the land in question, situate in 
Multnomah County, was bought by the defendant Pennoyer, 
at a sale upon the judgment in such suit. This court now 
holds, that, by reason of the absence of a personal service of 
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the summons on the defendant, the Circuit Court of Oregon 
had no jurisdiction, its judgment could not authorize the sale 
of land in said county, and, as a necessary result, a purchaser 
of land under it obtained no title; that, as to the former owner, 
it is a case of depriving a person of his property without due 
process of law. 

In my opinion, this decision is at variance with the long- 
established practice under the statutes of the States of this 
Union, is unsound in principle, and, I fear, may be disastrous 
in its effects. It tends to produce confusion in titles which 
have been obtained under similar statutes in existence for 
nearly a century; it invites litigation and strife, and over- 
throws a well-settled rule of property. 

The result of the authorities on the subject, and the sound 
conclusions to be drawn from the principles which should goy- 
ern the decision, as I shall endeavor to show, are these : — 

1. A sovereign State must necessarily have such control over 
the real and personal property actually being within its limits, 
as that it may subject the same to the payment of debts justly 
due to its citizens. 

2. This result is not altered by the circumstance that the 
owner of the property is non-resident, and so absent from the 
State that legal process cannot be served upon him personally. 

3. Personal notice of a proceeding by which title to property 
is passed is not indispensable ; it is competent to the State to 
authorize substituted service by publication or otherwise, as 
the commencement of a suit against non-residents, the judgment 
in which will authorize the sale of property in such State. 

4. It belongs to the legislative power of the State to deter- 
mine what shall be the modes and means proper to be adopted 
to give notice to an absent defendant of the commencement of 
a suit; and if they are such as are reasonably likely to commu- 
nicate to him information of the proceeding against him, and 
are in good faith designed to give him such information,-and 
an opportunity to defend is provided for him in the event of 
his appearance in the suit, it is not competent to the judiciary 
to declare that such proceeding is void as not being by due 
process of law. 


5. Whether the property of such non-resident shall be seized 
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upon attachment as the commencement of a suit which shall 
be carried into judgment and execution, upon which it shall 
then be sold, or whether it shall be sold upon an execution and 
judgment without such preliminary seizure, is a matter vot of 
constitutional power, but of municipal regulation only. 

To say that a sovereign State has the power to ordain that 
the property of non-residents within its territory may be sub- 
jected to the payment of debts due to its citizens, if the prop- 
erty is levied upon at the commencement of a suit, but that it 
has not such power if the property is levied upon at the end of 
the suit, is a refinement and a depreciation of a great general 
principle that, in my judgment, cannot be sustained. 

A reference to the statutes of the different States, and to the 
statutes of the United States, and to the decided cases, and a 
consideration of the principles on which they stand, will more 
clearly exhibit my view of the question. 

The statutes are of two classes: first, those which authorize 
the commencement of actions by publication, accompanied by 
an attachment which is levied upon property, more or less, of 
an absent debtor; second, those giving the like mode of com- 
mencing a suit without an attachment. 

The statute of Oregon relating to publication of summons, 
supra, p. 718, under which the question arises, is nearly a 
transcript of a series of provisions contained in the New York 
statute, adopted thirty years since. The latter authorizes the 
commencement of a suit against a non-resident by the publi- 
cation of an order for his appearance, for a time not less than 
six weeks, in such newspapers as shall be most likely to give 
notice to him, and the deposit of a copy of the summons and 
complaint in the post-office, directed to him at his residence, if 
it can be ascertained ; and provides for the allowance to defend 
the action before judgment, and within seven years after its 
rendition, upon good cause shown, and that, if the defence be 
successful, restitution shall be ordered. It then declares: * But 
the title to property sold under such judgment to a purchaser 
in good faith shall not be thereby affected.” Code, sects. 34, 
85; 5 Edm. Rev. Stat. of N. Y., pp. 37-39. 

Provisions similar in their effect, in authorizing the com- 
mencement of suits by attachment against absent debtors, in 
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which all of the property of the absent debtor, real and per- 
sonal, not merely that seized upon the attachment, is placed 
under the control of trustees, who sell it for the benefit of all 
the creditors, and make just distribution thereof, conveying 
absolute title to the property sold, have been upon the statute- 
book of New York for more than sixty years. 2 id., p. 2 and 
following; 1 Rev. Laws, 1818, p. 157. 

The statute of New York, before the Code, respecting pro- 
ceedings in chancery where absent debtors are parties, had 
long been in use in that State, and was adopted in all cases 
of chancery jurisdiction. Whenever a defendant resided out of 
the State, his appearance might be compelled by publication in 
the manner pointed out. A decree might pass against him, 
and performance be compelled by sequestration of his real or 
personal property, or by causing possession of specific property 
to be delivered, where that relief is sought. The relief was not 
confined to cases of mortgage foreclosure, or where there was a 
specific claim upon the property, but included cases requiring 
the payment of money as well. 2 Edm. Rev. Stat. N. Y., pp. 
193-195; 186, m. 

I doubt not that many valuable titles are now held by virtue 
of the provisions of these statutes. 

The statute of California authorizes the service of a summons 
on a non-resident defendant by publication, permitting him to 
come in and defend upon the merits within one year after the 
entry of judgment. Code, sects. 10,412, 10,473. In its general 
character it is like the statutes of Oregon and New York, 
already referred to. 

The Code of Iowa, sect. 2618, that of Nevada, sect. 1093, 
and that of Wisconsin, are to the same general effect. The 
Revised Statutes of Ohio, sects. 70, 75, 2 Swan & Critchfield, 
provide for a similar publication, and that the defendant may 
come in to defend within five years after the entry of the judg- 
ment, but that the title to property held by any purchaser in 
good faith under the judgment shall not be affected thereby. 

The attachment laws of New Jersey, Nixon Dig. (4th ed.), 
p. 55, are like those of New York already quoted, by which 
title may be transferred to all the property of a non-resident 
debtor. And the provisions of the Pennsylvania statute regu- 
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lating proceedings in equity, Brightly’s Purden’s Dig., p. 5988, 
sects. 51, 52, give the same authority in substance, and the same 
result is produced as under the New York statute. 

Without going into a wearisome detail of the statutes of the 
various States, it is safe to say that nearly every State in the 
Union provides a process by which the lands and other property 
of a non-resident debtor may be subjected to the payment of 
his debts, through a judgment or decree against the owner, 
obtained upon a substituted service of the summons or writ 
commencing the action. 

The principle of substituted service is also a rule of property 
under the statutes of the United States. 

The act of Congress “to amend the law of the District of 
Columbia in relation to judicial proceedings therein,” approved 
Feb. 23, 1867, 14 Stat. 403, contains the same general provi- 
sions. It enacts (sect. 7) that publication may be substituted 
for personal service, when the defendant cannot be found, in 
suits for partition, divorce, by attachment, for the foreclosure 
of mortgages and deeds of trust, and for the enforcement of 
mechanics’ liens and all other liens against real or personal 
property, and in all actions at law or in equity having for their 
immediate object the enforcement or establishment of any law- 
ful right, claim, or demand to or against any real or personal 
property within the jurisdiction of the court. 

A following section points out the mode of proceeding, and 
closes in these words : — 


“ The decree, besides subjecting the thing upon which the lien 
has attached to the satisfaction of the plaintiffs demand against 
the defendant, shall adjudge that the plaintiff recover his demand 
against the defendant, and that he may have execution thereof as 
at law.” Sect. 10. 


A formal judgment against the debtor is thus authorized, by 
means of which any other property of the defendant within 
the jurisdiction of the court, in addition to that which is the 
subject of the lien, may be sold, and the title transferred to the 
purchaser. 

All these statutes are now adjudged to be unconstitutional 
and void. The titles obtained under them are not of the value 
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of the paper on which they are recorded, except where a pre- 
liminary attachment was issued. 

Some of the statutes and several of the authorities I cite go 
further than the present case requires. In this case, property 
lying in the State where the suit was brought, owned by the 
non-resident debtor, was sold upon the judgment against him ; 
and it is on the title to that property that the controversy 
turns. 

The question whether, in a suit commenced like the present 
one, a judgment can be obtained, which, if sued upon in another 
State, will be conclusive against the debtor, is not before us; 
nor does the question arise as to the faith and credit to be 
given in one State to a judgment recovered in another. The 
learning on that subject is not applicable. The point is simply 
whether land lying in the same State may be subjected to pro- 
cess at the end of a suit thus commenced. 

It is here necessary only to maintain the principle laid 
down by Judge Cooley in his work on Constitutional Limita- 
tions, p. 404, and cited by Mr. Justice Field in Galpin v. Page, 
3 Sawyer, 93, in these words : — 


“ The fact that process was not personally served is a conclusive 
objection to the judgment as a personal claim, unless the defendant 
caused his appearance to be entered in the attachment proceedings. 
Where a party has property in a State, and resides elsewhere, his 
property is justly subject to all valid claims that may exist against 
him there; but beyond this, due process of law would require 
appearance or personal service before the defendant could be per- 
sonally bound by any judgment rendered.” 


The learned author does not make it a condition that there 
should be a preliminary seizure of the property by attachment ; 
he lays down the rule that all a person’s property in a State 
may be subjected to all valid claims there existing against 
him. 

The objection now made, that suits commenced by substi- 
tuted service, as by publication, and judgments obtained without 
actual notice to the debtor, are in violation of that constitu- 
tional provision that no man shall be deprived of his property 
‘without due process of law,” has often been presented. 


In Matter of the Empire City Bank, 18 N. Y. 199, which 
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was a statutory proceeding to establish and to enforce the 
responsibility of the stockholders of a banking corporation, and 
the proceedings in which resulted in a personal judgment 
against the stockholders for the amount found due, the eminent 
and learned Judge Denio, speaking as the organ of the Court 
of Appeals, says : — 


“The notice of hearing is to be personal, or by service at the 
residence of the parties who live in the county, or by advertisement 
as to others. It may, therefore, happen that some of the persons 
who are made liable will not have received actual notice, and the 
question is, whether personal service of process or actual notice to 
the party is essential to constitute due process of law. We have 
not been referred to any adjudication holding that no man’s right 
of property can be affected by judicial proceedings unless he have 
personal notice. It may be admitted that a statute which should 
authorize any debt or damages to be adjudged against a person 
upon a purely ex parte proceeding, without a pretence of notice or 
any provision for defending, would be a violation of the Constitu- 
tion, and be void; but where the legislature has prescribed a kind 
of notice by which it is reasonably probable that the party pro- 
ceeded against will be apprised of what is going on against him, 
and an opportunity is afforded him to defend, I am of the opinion 
that the courts have not the power to pronounce the proceeding 
illegal. The legislature has uniformly acted upon that understand- 
ing of the Constitution.” 


Numerous provisions of the statutes of the State are com- 
mented upon, after which he proceeds : — 


“ Various prudential regulations are made with respect to these 
remedies; but it may possibly happen, notwithstanding all these 
precautions, that a citizen who owes nothing, and has done none of 
the acts mentioned in the statute, may be deprived of his estate, 
without any actual knowledge of the process by which it has been 
taken from him. If we hold, as we must in order to sustain this 
legislation, that the Constitution does not positively require per- 
sonal notice in order to constitute a legal proceeding due process of 
law, it then belongs to the legislature to determine whether the 
case calls for this kind of exceptional legislation, and what manner 
of constructive notice shall be sufficient to reasonably apprise the 
party proceeded against of the legal steps which are taken against 
him.” 


ee 
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In Happy v. Mosher, 48 id. 318, the court say : — 


“ An approved definition of due process of law is ‘law in its 
regular administration through courts of justice.’ 2 Kent, Com. 13. 
It need not be a legal proceeding according to the course of the 
common law, neither must there be personal notice to the party 
whose property is in question. It is sufficient if a kind of notice is 
provided by which it is reasonably probable that the party pro- 
ceeded against will be apprised of what is going on against him, 
and an opportunity afforded him to defend.” 


The same language is used in Westervelt v. Gregg, 12 id. 
202, and in Campbell v. Evans, 45 id. 8356. Campbell v. Evans 
and The Empire City Bank are cases not of proceedings against 
property to enforce a lien or claim; but in each of them a per- 
sonal judgment in damages was rendered against the party 
complaining. 

It is undoubtedly true, that, in many cases where the question 
respecting due process of law has arisen, the case in hand was 
that of a proceeding in rem. It is true, also, as is asserted, 
that the process of a State cannot be supposed to run beyond 
its own territory. It is equally true, however, that, in every 
instance where the question has been presented, the validity 
of substituted service, which is used to subject property within 
the State belonging to a non-resident to a judgment obtained 
by means thereof, has been sustained. I have found no case 
in which it is adjudged that a statute must require a prelimi- 
nary seizure of such property as necessary to the validity of the 
proceeding against it, or that there must have been a previous 
specific lien upon it; that is, I have found no case where such 
has been the judgment of the court upon facts making neces- 
sary the decision of the point. On the contrary, in the case 
of the attachment laws of New York and of New Jersey, which 
distribute all of the non-resident’s property, not merely that 
levied on by the attachment, and in several of the reported 
cases already referred to, where the judgment was sustained, 
neither of these preliminary facts existed. 

The case of Galpin v. Page, reported in 18 Wall. 350, and 
again in 3 Sawyer, 93, is cited in hostility to the views I have 
expressed. There may be general expressions which will justify 
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this suggestion, but the judgment is in harmony with those 
principles. In the case as reported in this court, it was held that 
the title of the purchaser under a decree against a non-resident 
infant was invalid, for two reasons: 1st, That there was no juris- 
diction of the proceeding under the statute of California, on 
account of the entire absence of an affidavit of non-residence, 
and of diligent inquiry for the residence of the debtor; 2d, the 
absence of any order for publication in Eaton’s case, — both of 
which are conditions precedent to the jurisdiction of the court 
to take any action on the subject. The title was held void, 
also, for the reason that the decree under which it was obtained 
had been reversed in the State court, and the title was not 
taken at the sale, nor held then by a purchaser in good faith, 
the purchase being made by one of the attorneys in the suit, 
and the title being transferred to his law partner after the 
reversal of the decree. The court held that there was a failure 
of jurisdiction in the court under which the plaintiff claimed 
title, and that he could not recover. The learned justice who 
delivered the opinion in the Cireuit Court and in this court 
expressly affirms the authority of a State over persons not only, 
but property as well, within its limits, and this by means of a 
substituted service. The judgment so obtained, he insists, can 
properly be used as a means of reaching property within the 
State, which is thus brought under the control of the court 
and subjected to its judgment. This is the precise point in 
controversy in the present action. 

The case of Cooper v. Reynolds, 10 Wall. 308, is cited for 
the same purpose. There the judgment of the court below, 
refusing to give effect to a judgment obtained upon an order of 
publication against a non-resident, was reversed in this court. 
The suit was commenced, or immediately accompanied (it is 
not clear which), by an attachment which was levied upon the 
real estate sold, and for the recovery of which this action was 
brought. This court sustained the title founded upon the suit 
commenced against the non-resident by attachment. In the 
opinion delivered in that case there may be remarks, by way of 
argument or illustration, tending to show that a judgment 
obtained in a suit not commenced by the levy of an attachment 
will not give title to land purchased under it. They are, 
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however, extra-judicial, the decision itself sustaining the judg- 
ment obtained under the State statute by publication. 

Webster v. Reid, 11 How. 437, is also cited. There the action 
involved the title to certain lands in the State of Iowa, being 
lands formerly belonging to the half-breeds of the Sae and Fox 
tribes ; and title was claimed against the Indian right under the 
statutes of June 2, 1838, and January, 1839. By these stat- 
utes, commissioners were appointed who were authorized to 
hear claims for accounts against the Indians, and commence 
actions for the same, giving a notice thereof of eight weeks in 
the Iowa * Territorial Gazette,” and to enter up judgments 
which should be a lien on the lands. It was provided that it 
should not be necessary to name the defendants in the suits, 
but the words “owners of the half-breed lands lying in Lee 
County” should be a sufficient designation of the defendants 
in such suits; and it provided that the trials should be by the 
court, and not by a jury. It will be observed that the lands 
were not only within the limits of the territory of Iowa, but 
that all the Indians who were made defendants under the 
name mentioned were also residents of Iowa, and, for aught 
that appears to the contrary, of the very county of Lee in 
which the proceeding was taken. Non-residence was not a fact 
in the case. Moreover, they were Indians, and, presumptively, 
not citizens of any State; and the judgments under which the 
lands were sold were rendered by the commissioners for their 
own services under the act. 

The court found abundant reasons, six in number, for refus- 
ing to sustain the title thus obtained. The act was apparently 
an attempt dishonestly to obtain the Indian title, and not in- 
tended to give a substitution for a personal service which would 
be likely, or was reasonably designed, to reach the persons to 
be affected. 

The case of Voorhees v. Jackson, 10 Pet. 449, affirmed the 
title levied under the attachment laws of Ohio, and laid down 
the principle of assuming that all had been rightly done by a 
court having general jurisdiction of the subject-matter. 

In Cooper v. Smith, 25 Towa, 269, it is said, that where no 
process is served on the defendant, nor property attached, nor 
garnishee charged, nor appearance entered, a judgment based 
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on a publication of the pendency of the suit will be void, and 
may be impeached, collaterally or otherwise, and forms no bar 
to a recovery in opposition to it, nor any foundation for a title 
claimed under it. The language is very general, and goes 
much beyond the requirement of the case, which was an appeal 
from a personal judgment obtained by publication against the 
defendant, and where, as the court say, the petition was not 
properly verified. All that the court decided was that this judg- 
ment should be reversed. This is quite a different question from 
the one before us. Titles obtained by purchase at a sale upon an 
erroneous judgment are generally good, although the judgment 
itself be afterwards reversed. MeGoon v. Scales, 9 Wall. 311. 

In Darrance v. Preston, 18 Iowa, 396, the distinction is 
pointed out between the validity of a judgment as to the amount 
realized from the sale of property within the jurisdiction of 
the court and its validity beyond that:amount. Picquet v. 
Swan, 5 Mas. 35; Bissell v. Briggs, 9 Mass. 462; Ewer v. 
Coffin, 1 Cush. (Mass.) 23, are cited; but neither of them in 
its facts touches the question before us. 

In Drake on Attachment, the rule is laid down in very gen- 
eral language; but none of the cases cited by him will control 
the present case. They are the following: — 

Eaton v. Bridger, 33 N. H. 228, was decided upon the pecul- 
iar terms of the New Hampshire statute, which forbids the 
entry of a judgment, unless the debtor was served with process, 
or actually appeared and answered in the suit. The court say 
the judgment was “ not only unauthorized by law, but rendered 
in violation of its express provisions.” 

Johnson v. Dodge was a proceeding in the same action to 
obtain a reversal on appeal of the general judgment, and did 
not arise upon a contest for property sold under the judgment. 
Carleton v Washington Insurance Co., 35 id. 162, and Bruce v. 
Cloutman, 45 id. 37, are to the same effect and upon the sgme 
statute. 

Smith v. Me Cutchen, 38 Mo. 415, was a motion in the former 
suit to set aside the execution by a garnishee, and it was held 
that the statute was intended to extend to that class of cases. 
Abbott v. Shepard, 44 id. 273, is to the same effect, and is based 
upon Smith v. McCutchen, supra. 
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So in Eastman v. Wadleigh, 65 Me. 251, the question arose 
in debt on the judgment, not upon a holding of land purchased 
under the judgment. It was decided upon the express language 
of the statute of Maine, strongly implying the power of the 
legislature to make it otherwise, had they so chosen. 

It is said that the case where a preliminary seizure has been 
made, and jurisdiction thereby conferred, differs from that 
where the property is seized at the end of the action, in this: 
in the first case, the property is supposed to be so near to its 
owner, that, if seizure is made of it, he will be aware of the 
fact, and have his opportunity to defend, and jurisdiction of the 
person is thus obtained. This, however, is matter of discretion 
and of judgment only. Such seizure is not in itself notice to 
the defendant, and it is not certain that he will by that means 
receive notice. Adopted as a means of communicating it, and 
although a very good means, it is not the only one, nor neces- 
sarily better than a publication of the pendency of the suit, made 
with an honest intention to reach the debtor. Who shall as- 
sume to say to the legislature, that if it authorizes a particular 
mode of giving notice to a debtor, its action may be sustained, 
but, if it adopts any or all others, its action is unconstitutional 
and void? ‘The rule is universal, that modes, means, questions 
of expediency or necessity, are exclusively within the judgment 
of the legislature, and that the judiciary cannot review them. 
This has been so held in relation to a bank of the United 
States, to the legal-tender act, and to cases arising under other 
provisions of the Constitution. 

In Jarvis v. Barrett, 14 Wis. 591, such is the holding. The 


court say : — 


“The essential fact on which the publication is made to depend 
is property of the defendant in the State, and not whether it has 
been attached. ... There is no magic about the writ [of attach- 
ment] which should make it the exclusive remedy. The same leg- 
islative power which devised it can devise some other, and declare 
that it shall have the same force and effect. The particular means 
to be used are always within the control of the legislature, so that 
the end be not beyond the scope of legislative power.” 


If the legislature shall think that publication and deposit in 
the post-office are likely to give the notice, there seems to be 
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nothing in the nature of things to prevent their adoption in 
lieu of the attachment. The point of power cannot be thus 
controlled. 

That a State can subject land within its limits belonging to 
non-resident owners to debts due to its own citizens as it can 
legislate upon all other local matters; that it can prescribe the 
mode and process by which it is to be reached, — seems to me 
very plain. 

I am not willing to declare that a sovereign State cannot 
subject the land within its limits to the payment of debts 
due to its citizens, or that the power to do so depends upon 
the fact whether its statute shall authorize the property to be 
levied upon at the commencement of the suit or at its termi- 
nation. This is a matter of detail, and I am of opinion, that 
if reasonable notice be given, with an opportunity to defend 
when appearance is made, the question of power will be fully 
satisfied. 


UNITED STATES v. MEIGs. 


The deputy-clerk, crier, and messengers of the Supreme Court of the District 
of Columbia are not entitled to the twenty per cent additional compensation 
granted by the joint resolution of Congress approved Feb. 28, 1867 (14 Stat. 
569). 


APPEAL from the Court of Claims. 
The facts are stated in the opinion of the court. 


Mr. Assistant Attorney-General Smith for the United States. 
Mr. A. G. Riddle and Mr. Francis Miller, contra. 


Mr. JusticE MILLER delivered the opinion of the court. 

Of the appellees, one was a deputy-clerk of the Supreme 
Court of the District of Columbia, another was the crier of that 
court, and two others were messengers. They each sued in the 
Court of Claims to recover the additional compensation allowed 
to certain employés of the government by the joint resolution of 
Congress of Feb. 28, 1867. 14 Stat. 569. 


——————————— 
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The Court of Claims finds the above facts, and while it says, 
in what purports to be an opinion, that it believes that the 
resolution refers to clerks and employés of the executive branches 
of the government alone, and does not extend to those of the 
judiciary, it nevertheless renders a judgment for the claimants. 

We concur with the Court of Claims in the opinion that the 
resolution does not extend to the officers and employés of the 
judicial department of the government, and though in some 
instances it may not be easy to say to which department a 
claimant may belong, we have no difficulty in holding that 
each of the present claimants belongs to that department. 

The deputy-clerk, Meigs, whose case is the principal one, 
was appointed by the clerk of the court, and the latter was 
appointed by the court. The deputy served at a salary fixed 
by contract between him and the clerk. He was also paid by 
the clerk, and worked for the clerk, and performed services 
which it was the duty of the clerk to perform, and for which 
the clerk received compensation by fees paid by the litigants 
for whom those services were rendered. It is very difficult 
to see how this deputy-clerk can be called an employé of the 
government at all. The government was never liable to him 
for any salary at any time, and, if the principal clerk had failed 
to pay him the $2,000, the government clearly would not have 
been liable for it. How, then, can it be liable for the addi- 
tional twenty per cent? 

Mulloy, the crier, and Taylor and Grimes, the messengers, 
were employés of the court, —the first appointed by the court 
and the others by the marshal, to perform services immediately 
in connection with the court and its judges; and, if employés 
of the government at all, they certainly belong to the judicial 
department, and not to the executive. 

The case of Manning, 18 Wall. 578, is relied on as covering 
the case of the present claimants. Manning was a guard in 
the jail of the penitentiary of the District of Columbia. He 
was appointed by the warden of the jail, and his compensation 
fixed by the Secretary of the Interior. Whether the warden 
of the jail, since the office has been disconnected from the 
marshal’s office, can be held to belong to the judicial branch 
of the government, it is not necessary to decide; but a decision 
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which would recognize all the county jails, penitentiaries, and 
other prisons of the United States as belonging to the judicial, 
as distinguished from the executive, department of government, 
would, we imagine, excite surprise. It is very clear that 
Manning was not an employé under the court, and that the 
crier and the messengers are; and, if the deputy-clerk can be 
said to be in the employment of any but his principal, he also 
performs duties under the immediate control of the court. 

The circumstance that in the emolument account of the clerk 
the auditor allows him to deduct, from the fees which he would 
otherwise pay into the treasury, the deputy’s compensation, does 
not make him an employé of the department. All claims paid 
out of the treasury of the United States must be audited by 
one of its officers, and approved by one of the comptrollers ; 
but their action in allowing or refusing to allow a claim proves 
nothing as to which of these great constitutional divisions, exec- 
utive, legislative, or judicial, the claimant belongs. 

Judgment reversed, with directions to dismiss the petitions. 


UNITED STATES v. McLEAN. 


1. After the salary of a deputy-postmaster has been fixed, it cannot be increased 
until a readjustment of it, based upon his quarterly returns, shall have been 
made by the Postmaster-General. 

2. Such readjustment is an executive act, taking effect in all cases prospectively ; 
and, if it be not performed, the law imposes no obligation upon the govern- 
ment to pay an increased salary. 

8. Courts cannot enforce rights depending for their existence upon a prior per- 
formance by an executive officer of certain duties which he has failed to 
perform. 


APPEAL from the Court of Claims. 

This was an action by McLean to recover $569.50 for com- 
pensation which he claimed to be due him as deputy-postmaster 
at Florence, Kansas, from April 14, 1871, to July 1, 1872. 

The Court of Claims found in his favor, and rendered judg- 
ment for that amount. The United States appealed to this 
court. 

The facts are stated in the opinion. of the court. 
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The Solicitor-General for the United States. 
Mr. Harvey Spalding, contra, 


Mr. JusTIcE StroNG delivered the opinion of the court. 

The case of the claimant appears to be a hard one; but we 
think he has no remedy by suit in the Court of Claims. His 
claim rests not upon any contract with the government, either 
express or implied, but upon acts of Congress providing for a 
regulation of the salaries of deputy-postmasters. 

On the thirteenth day of March, 1871, he was appointed post- 
master at Florence, Kansas, and his salary was fixed at seven 
dollars, until it could be ascertained what the business of his office 
would be. He entered upon the duties of the appointment on 
the 14th of April, 1871, and continued therein until after July 
1, 1872, from which date his salary was fixed at $560 a year. 
His claim now is, that, under the statutes prescribing the basis 
for compensation, adjustment and readjustment of salaries of 
postmasters, he is entitled to be paid for his service between 
April 14, 1871, and July 1, 1872, the sum of $578. 

Before examining the acts of Congress bearing upon the sub- 
ject, some further notice of the facts is necessary. In a letter 
accompanying the claimant’s appointment, he was required to 
mike out, at the end of each quarter, and forward to the Third 
Assistant Postmaster-General, a statement, under oath, of the 
total value of postage-stamps cancelled during the quarter ; and 
he was informed that his salary could not exceed the amount to 
which the office would be entitled, from commissions and box- 
rents under the former laws, but that it would be readjusted at 
the proper time by the Postmaster-General, on the basis of the 
amount of business done, as shown by the quarterly statements 
required. On the 1st of June, 1871, he was instructed from 
the department, that, in order to enable the Postmaster-General 
to review and readjust his salary from and after the first day 
of July, 1872, he should keep an account of the total number 
of stamps cancelled at his office for the six months beginning 
July 1, 1871, and ending Dec. 31, 1871; also the amount col- 
lected on unpaid letters, on newspapers, and other printed mat- 
ter, and for box-rents during the same period; and that, on the 
1st of January, 1872, he should make out and forward a sworn 
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statement of the amount arising from each of those sources. 
With this latter order he complied, and on the Ist of January, 
1872, he forwarded a sworn statement, showing the revenue of 
his office to have been $482.67 during the six months next pre- 
ceding Jan. 1, 1872; and, at the regular biennial adjustment 
of salaries, in June next following, the Postmaster-General re- 
adjusted his salary on the basis of his statement, and fixed it at 
$560 a year, from July 1, 1872. From April 14, 1871, till July 
1, 1872, the claimant made no application for readjustment of 
his salary as first fixed, unless a letter written by him to the 
Third Assistant Postmaster-General, complaining of the inade- 
quacy of his compensation, can be regarded as an application 
for readjustment. But that letter was unaccompanied by any 
sworn statement of the income of his office, and it furnished no 
basis for readjustment; nor was there any subsequent applica- 
tion, except that, in October, 1872, after the salary had been 
fixed at $560 from July 1 of that year, a person claiming to 
be the claimant’s attorney wrote to the department, requesting 
that the order readjusting the salary should be modified, so as 
to take effect from April 14, 1871. But this application also 
was accompanied by no sworn statement of revenue. 

Upon this statement of facts it appears to us very clear that 
the acts of Congress give to the claimant no right to any greater 
salary between April 14, 1871, and July 1, 1872, than that 
which was fixed at the time of his appointment, and which he 
has received. The act of June 22, 1854, authorized the Post- 
master-General to allow to deputy-postmasters, in lieu of the 
compensation before allowed, commissions on the postage col- 
lected at their respective offices, at varying rates, according to 
the amounts collected. 10 Stat. 298. The act of July 1, 1864, 
divided such postmasters into five classes, and substituted fixed 
salaries for commissions. In the classification made, the claim- 
ant, when appointed, belonged to the fifth class, — his salary 
being less than $100. The second section of the act enacted 
that the Postmaster-General shall review once in two years, 
and in special cases, upon satisfactory representation, as much 
oftener as he may deem expedient, and readjust on the basis of 
the first section the salary assigned by him to any office; but 
that any change made in such salary should not take effect 


, 
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until the first day of the quarter next following such order. 
The fourth section enacted that, at offices which had not been 
established for two years prior to July 1, 1864, the salary might 
be adjusted upon a satisfactory return by the postmaster of the 
receipts, expenditures, and business of his office. 13 id. 335. 
The act of June 12, 1866, 14 id. 60, amended the second sec- 
tion of the act of 1864, by adding the proviso, that when the 
quarterly returns of any postmaster of the third, fourth, or fifth 
class show that the salary allowed is ten per cent less than 
it would be on the basis of commissions under the act of 1854, 
fixing compensation, then the Postmaster-General shall review 
and adjust under the provisions of that, the second, section. 
From a review of these statutory provisions it appears plainly 
that, after a salary of a postmaster has been fixed, a readjust- 
ment by the Postmaster-General must be made before it can be 
increased, and the readjustment takes effect in all cases pro- 
spectively. The law imposes no obligation upon the govern- 
ment to pay an increased salary, unless a readjustment has 
preceded it. And by the act of 1866, the Postmaster-General 
is not to readjust an existing salary, unless the quarterly returns 
made show cause for it. Now, if it be conceded that the quar- 
terly returns made on the last day of each quarter, beginning 
with June 30, 1871, made it the duty of the Postmaster-General 
to make a readjustment immediately on the receipt of the 
returns, still his readjustment was an executive act, made nec- 
essary by the law, in order to perfect any liability of the gov- 
ernment. If the executive officer failed to do his duty, he 
might have been constrained by a mandamus. But courts can- 
not perform executive duties, or treat them as performed when 
they have been neglected. They cannot enforce rights which 
are dependent for their existence upon a prior performance by 
an executive officer of certain duties he has failed to perform. 
The right asserted by the claimant rests upon a condition un- 
fulfilled. The judgment was therefore erroneous, and must be 
reversed, and the record remitted to the Court of Claims, with 


instructions to dismiss the petition ; and it is 
So ordered. 


VOL. V. 48 
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INSURANCE COMPANY v. BRAME. 


1. A. killed B., upon whose life there was a policy of insurance in favor of a 
third party. The company paid the insurance, and sued A. for the dam- 
ages it had sustained by his act. Held, that the action does not lie at 
common law, or under the Civil Code of Louisiana, where the homicide was 
committed. 

2. That code gives a right of action against the wrong-doer to certain relatives 
of the deceased, for injuries to the person resulting in death. At common 
law, an action for such injuries abates. 


ERROR to the Circuit Court of the United States for the 
District of Louisiana. 

This is an action by the Mobile Life Insurance Company 
against Brame, to recover the sum of $7,000. 

The plaintiff alleged that it insured the life of one Craven 
McLemore, a citizen of Louisiana, for that amount in favor of 
third parties; that on the 24th of October, 1875, while its 
policies were in force, Brame did, in the town of Delhi, in 
Louisiana, wilfully shoot said McLemore, and inflict upon him 
a mortal wound, from the effects of which he died on the 
twenty-sixth day of that month; that the shooting was an 
illegal and tortious act on the part of Brame, and caused dam- 
age to the plaintiff in the amount of the policies on the life of 
the deceased, which amount the plaintiff acknowledges to be 
due, and a part of which has been paid. 

An exception of the defendant to the plaintiff’s petition was 
sustained, and judgment rendered in his favor. The company 
then brought the case here. 

The Revised Civil Code of Louisiana contains the following 
articles : — 


“ Art. 2314. Every act whatever of man that causes damage to 
another, obliges him by whose fault it happened to repair it; the 
right of this action shall survive, in case of death, in favor of the 
minor children and widow of the deceased, or either of them, and 
in default of these, in favor of the surviving father or mother, or 
either of them, for the space of one year from the death.” 

“ Art. 2316. Every person is responsible for the damage he 
occasions, not merely by his act, but by his negligence, his impru- 
dence, or his want of skill.” 
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“ Arr. 2324. He who causes another person to do an unlaw- 
ful act, or assists or encourages in the commission of it, is answer- 
able im solido with that person for the damage caused by such 
act.” 

Mr. Charles E. Fenner for the plaintiff in error. 

The authorities agree that a man is responsible for any 
direct damage to another, resulting from his unlawful act. 
1 Chitty on Plead., 125-130, 147; 1 Hilliard on Torts, 97; 
Field on Damages, sect. 599; Scott v. Shepherd, 2 Black., W. 
892; Reynolds v. Clarke, Stra. 635; Salsbury v. Hershinroder, 
106 Mass. 458; Smith v. Rutherford, 2 Serg. & R. (Pa.) 
358 ; Mott v. Hudson River Railroad Co., 8 Bosw. (N. Y.) 
345 ; and particularly Ricker v. Freeman, 50 N. H. 420. 

For the purposes of this case, it stands admitted that the 
act of defendant was unlawful; and it would be difficult to 
conceive of a more direct consequence than the damage done 
to the plaintiff. The damage is not only direct, but it is also 
a certain pecuniary loss, thoroughly appreciable in dollars and 
cents, according to scientific life-tables, which have been fre- 
quently recognized by the courts as proper standards in esti- 
mating such damage. Field on Damages, sect. 682; Rowley 
v. London Railroad Co., 8 Law Rep. Ex. 221; David v. South- 
western Railroad Co., 41 Ga. 223; Donaldson v. Mississippi 
Railroad Co., 18 Iowa, 280; Blake v. Midland Company, 
18 Q. B. 93. 

Hubgh v. New Orleans ¢ Carrollton Railroad Co., 6 La. 
Ann. 495, and Hermann v. Carrollton Railroad Cé., 11 id. 5, 
are confined to actions for damages by relations of the de- 
ceased, and neither by their terms nor reasons extend to this 
action. 

The amendment to art. 2294, now 2314, of the Civil Code 
of Louisiana does not affect the case, because it only applies 
to the right of action of the injured party for the damage done 
to him, and provides that the right, in case of his death, shall 
survive in favor of certain relatives. 

Connecticut Mutual Life Insurance Co. v. New York g New 
Haven Railroad Co., 25 Conn. 265, relied upon by the other 
side, is entitled to no greater weight as authority than results 
from the mere force of its reasoning. The present case is 
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governed by the law of Louisiana, which differs from the com- 
mon law and from that of Connecticut. 

A contract of life insurance is similar to a valued policy of 
fire or marine insurance. The insurer who has paid the loss 
has in either case the right to recover from the tortious de- 

stroyer of the thing insured. 

_ Under the law of Louisiana, which does not differ from the 
French law in this particular, the right of action of the plain- 
tiff results directly to him without the intervention. of any 
doctrine of subrogation. 

Arts. 2314, 2316, and 2324 of the Revised Civil Code of 
Louisiana fully sanction this action, unless excluded by some 
authoritative interpretation of them. There has been no such 
interpretation by the courts of Louisiana which applies either 
in terms or reasons to this case. 

Mr. John H. Kennard, contra. 

It is the general rule that a party is not liable ewiliter for 
taking human life, or for any damages resulting therefrom. 
Connecticut Mutual Life Insurance Co. v. New York ¢ New 
Haven Railroad Co., 25 Conn. 265. The exceptions to this 
rule under the Civil Code of Louisiana have no relation to 
any other parties than the relatives of the deceased. 





Mr. Justice Hunt delivered the opinion of the court. 

The argument of the insurance company is that the killing 
of the deceased was an injury to or violation of a legal right 
or interest’ of the company; that, as a consequence thereof, it 
sustained a loss, which is the proximate effect of the injury. 

The answer of the defendant is founded upon the theory 
that the loss is the remote and indirect result merely of the 
act charged, that at the common law no civil action lies for an 
injury which results in the death of the party injured, and that 
the statutes of Louisiana upon that subject do not include the 
present case. 

The authorities are so numerous and so uniform to the 
proposition, that by the common law no civil action lies for an 
injury which results in death, that it is impossible to speak of 
it as a proposition open to question. It has been decided in 
many cases in the English courts and in many of the State 
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courts, and no deliberate, well-considered decision to the con- 
trary is to be found. In Hilliard on Torts, p. 87, sect. 10, the 
rule is thus laid down: “ Upon a similar ground it has been 
held that at common law the death of a human being, though 
clearly involving pecuniary loss, is not the ground of an action 
for damages.” The most of the cases upon the subject are 
there referred to. Baker v. Bolton et al., 1 Camp. 493; Con- 
necticut Mutual Life Insurance Co. v. New York ¢ New Haven 
Railroad Co., 25 Conn. 265; Kramer v. Market Street Railroad 
Co., 25 Cal. 484; Indianapolis, Pittsburg, g¢ Cleveland Rail- 
road Co. v. Kealy, 23 Ind. 133; Hyatt v. Adams, 16 Mich. 
180; Shields v. Yonge, 15 Ga. 349; Peoria Marine ¢ Fire 
Insurance Co. v. Frost, 87 Ill. 388. The only cases that tend 
to the contrary of this rule, so far as we know, are Cross 
v. Guthery, 2 Root (Conn.), 90, Plummer v. Webb, Ware, 69, 
and Ford v. Monroe, 20 Wend. (N. Y.) 210. They are con- 
sidered by the New York Court of Appeals in Green v. The 
Hudson River Railroad Co., 2 Keyes (N. Y.), 294, and com- 
pared with the many cases to the contrary, and are held not 
to diminish the force of the rule as above stated. In that 
ease, the plaintiff alleged that, on the ninth day of January, 
1856, his wife was a passenger on the defendants’ road, and by 
the gross carelessness and unskilfulness of the defendants a 
collision occurred, by means of which his wife was killed, 
“whereby he has lost and been deprived of all the comfort, 
benefit, and assistance of his said wife in his domestic. affairs, 
which he might and otherwise would have had, to his damage,”’ 
&c. A demurrer to this complaint, upon the ground that the 
facts alleged constituted no cause of action, was sustained by 
the New York Court of Appeals. 

In Hubgh v. New Orleans g Carrollton Railroad Co.,6 La. 
Ann. 495, the same principle was decided, and in the same 
manner. In giving its opinion, the court say: “The excep- 
tion of the defendants presents the question whether the death 
of a human being can be the ground of an action for dam- 
ages.” Not being satisfied with this decision, Messrs. Ogden 
& Duncan asked for a rehearing, the argument for which is 
reported in the same volume, pp. 498-508. It was denied in 
an elaborate opinion delivered by Chief Justice Eustis. 
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In Hermann v. Carrollton Railroad Co., 11 id. 5, this prin- 
ciple was again affirmed in an opinion by Chief Justice 
Merrick. 

It is only necessary to refer to one other case, involving the 
same principle as those already cited, but in its facts more 
closely resembling the case under consideration. 

In Connecticut Mutual Life Insurance Co. v. New York ¢ 
New Haven Railroad Co., supra, the declaration alleged that 
on the twentieth day of March, 1850, the plaintiffs had out- 
standing and in force a policy of insurance for $2,000 upon the 
life of Samuel Beach; that Beach was on that day a passenger 
on the defendants’ road; that the defendants so carelessly, 
negligently, and unskilfully conducted themselves that the 
train on which Beach was riding was thrown down a bank into 
the river; that Beach was greatly wounded and bruised, by 
means whereof he then and there died, by reason of which the 
plaintiffs were compelled to pay to his administrators the sum 
of $2,000 upon the said policy. 

The allegation of the present plaintiffs is that Brame tor- 
tiously and illegally took the life of McLemore by shooting 
him. This is open to the inference that the act of Brame was 
felonious. The case in Connecticut is based upon the allega- 
tion of negligence and carelessness, and is the more favorable 
to a recovery, in that it avoids the suggestion existing in the 
present case, that the civil injury is merged in the felony. 
The Supreme Court of Connecticut held that the action could 
not be sustained. 

We have cited and given references to the important cases 
on this question; they are substantially uniform against the 
right of recovery. 

Upon principle, we think, no other conclusion could be 


T reached than that stated. The relation between the insurance 


company and McLemore, the deceased, was created by a con- 
tract between them, to which Brame was not a party. The 
injury inflicted by him was upon McLemore, against his per- 
sonal rights ; that it happened to injure the plaintiff was an 
incidental circumstance, a remote and indirect result, not neces- 
\sarily or legitimately resulting from the act of killing. As in 
Rockingham Insurance Co. v. Mosher, 39 Me. 253, where an 
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insurance company brought suit against one who had wilfully 
fired a store upon which it had a policy of insurance, which it 
was thereby compelled to pay, it was held that the loss was 
remote and indirect, and that the action could not be sustained. 
In Ashley et al. v. Dizon, 48 N. Y. 480, it was held that if A. 
is under a contract to convey his land to B., and C. persuades 
him not to do so, no action lies by B. against C. So a witness 
is not liable for evidence given by him in a suit, although false, 
by which another is injured. Grove v. Brandenburg, T Blackf. 
(Ind.) 234; Dunlap v. Gledden, 31 Me. 485. And in Anthony 
v. Slaid, 11 Mete. (Mass.) 290, a contractor for the support 
of town paupers had been subjected to extra expense in conse- 
quence of personal injury inflicted upon one of them; and he 
brought the action against the assailant to recover for such 
expenditure. The court held the damage to be remote and 
indirect, and not sustained by means of any natural or legal 
relation between the plaintiff and the party injured, but simply 
by means of a special contract between the plaintiff and the 
town. Some text-writers are referred to as holding a different 
view, but we are not cited to any case in this country or Great 
Britain where a different doctrine has been held. 

By the common law, actions for injuries to the person abate 
by death, and cannot be revived or maintained by the executor 
or the heir. By the act of Parliament of Aug. 21, 1846, 9 & 
10 Vict., an action in certain cases is given to the repre- 
sentatives of the deceased. This principle, in various forms 
and with various limitations, has been incorporated into the 
statutes of many of our States, and among others into that of 
Louisiana. It is there given in favor of the minor children! 
and widow of the deceased, and, in default of these relatives, in 
favor of the surviving father and mother. Acts of La., 1855, 
pr. 223, p. 270. The case of a creditor, much less a remote 
claimant like the plaintiff, is not within the statute. = 

In each of the briefs it is stated that the defendant was tried 
for the homicide, and acquitted. In the view we take of the 
ease, the fact of a trial or its result is a circumstance quite 
immaterial to the present question, however important it may 
have been to the defendant. Judgment affirmed. 
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UnItTED STATES v. MOORE. 


1. The words, “after date of appointment” and “from such date,” which occur 
in sect. 1556 of the Revised Statutes, fixing the annual pay of passed 
assistant-surgeons of the navy, refer not to the original entry of the officer 
into the service as an assistant-surgeon, but to the notification by the Sec- 
retary of the Navy that he has passed his examination for promotion to the 
grade of surgeon, and will thereafter, until such promotion, be considered 
as a passed assistant-surgeon. 

2. A passed assistant-surgeoncy is an office, and the notification of the Secretary 
of the Navy is a valid appointment to it. 














APPEAL from the Court of Claims. 

This was an action in the Court of Claims by Andrew M. 
Moore against the United States to recover certain pay which 
he alleged was due him as an officer in the navy. 

i That court found the following facts : — 

: 1. On the 12th of April, 1869, the claimant was appointed 

and commissioned an assistant-surgeon in the navy of the 

If United States. 

2. On the 24th of February, 1874, after examination, he was 
found qualified for promotion to the grade of surgeon. He was, 
on the following day, notified by the Secretary of the Navy 
that the report of the board of examiners, before whom he had 
appeared for examination, was approved by the department, 
and that from that date he would be regarded as a passed 
assistant-surgeon ; and from that date up to the date of the 
institution of this suit, May 3, 1876, he received pay as passed 
assistant-surgeon in the first five years after appointment as 
such. 

: 3. From the 12th of April, 1874, till May 3, 1876, the claim- 
ant’s service was as follows: On shore-duty, four hundred and 
thirty-eight days, for which he was paid at the rate of $1,800 
per annum; on leave or waiting orders, three hundred and 

twenty-three days, for which he was paid at the rate of $1,500 

1 per annum. 

Upon the foregoing facts the court, being equally divided in 
opinion, held pro forma, for the purposes of an appeal, that the 
claimant was entitled to the rate of pay established by law for 
a passed assistant-surgeon, after five years from the date of 
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appointment; that is to say, when on shore-duty, at the rate 
of $2,000 per annum, and when on leave or waiting orders, at 
the rate of $1,700 per annum; and that the claimant was there- 
fore entitled to receive, for the seven hundred and sixty-one 
days specified, the additional sum of $409.95, for which judg- 
ment was entered. 


The United States appealed. 


Mr. Assistant Attorney-General Smith for the United States. 
Mr. John B. Sanborn and Mr. Charles King, contra. 


Mr. JusTICE SWAYNE delivered the opinion of the court. 

On the 12th of April, 1869, the appellee was appointed an 
assistant-surgeon in the navy of the United States. On the 
24th of February, 1874, he was examined for promotion to the 
grade of surgeon. On the following day, he was notified by 
the Secretary of the Navy that the report of the board of ex- 
aminers was approved by the department, and that from that 
date he would be regarded as a passed assistant-surgeon. From 
that time up to the institution of this suit he received the pay 
fixed by law for passed assistant-surgeons during the first five 
years after their appointment as such. 

The statutes of the United States provides as follows : — 

** The active list of the medical corps of the navy shall con- 
sist of fifteen medical directors, fifteen medical inspectors, fifty 
surgeons, and one hundred assistant-surgeons.” Rev. Stat., 
sect. 1868. “No person shall be appointed surgeon until he 
has served as an assistant-surgeon at least two years on board 
a public vessel of the United States at sea, nor until he has 
been examined and approved for such appointment by a board 
of naval surgeons designated by the Secretary of the Navy.” 
Id., sect. 1370. “The commissioned officers and warrant offi- 
cers on the active list of the navy of the United States, and 
the petty officers, seamen, ordinary seamen, firemen, coal- 
heavers, and employés in the navy, shall be entitled to receive 
annual pay at the rates herein stated after their respective 
designations.” . . . “ Passed assistant-surgeons, passed assist- 
ant-paymasters, and passed assistant-engineers, during the first 
five years after date of appointment, when at sea, $2,000; on 
shore-duty, $1,800; on leave or waiting orders, $1,500; after 
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five years from such date, when at sea, $2,200; on shore-duty, 
$2,000; on leave or waiting orders, $1,700.” Assistant-sur- 
geons, assistant-paymasters, and second assistant-engineers, 
during the first five years after date of appointment, when at 
sea, $1,700; on shore-duty, $1,400; on leave or waiting orders, 
$1,000; after five years from such date, when at sea, $1,900; 
on shore-duty, $1,600; on leave or waiting orders, $1,200.” 
Id., sect. 1556. 

The appellee claims that the phrases, “after date of appoint- 
ment” and “from such date,” touching passed assistant-sur- 
geons, refer to the date of his original appointment, when he 
entered the service as assistant-surgeon, and not to the time 
of the notification by the Secretary of the Navy that he would 
thereafter be regarded as a passed assistant-surgeon. The 
question arising from these conflicting constructions is the one 
presented for our determination. The government entertains 
the latter view, and we think correctly. It has always hereto- 
fore obtained in the Navy Department. 

The place of passed assistant-surgeon is an office, and the 
notification by the Secretary of the Navy was a valid appoint- 
ment to it. United States v. Hartwell, 6 Wall. 385; Const. 
U. S., art. 2, sect. 2. 

The context in which the phrases occur shows clearly that 
they relate to the appointment of passed assistants, and not to 
that of assistants who have not passed. The former are there 
expressly named and provided for. The latter are neither 
named nor alluded to. They belong to distinct classes, and 
separate and distinct provision is made for the pay of each. 

According to the construction contended for by the appellee, 
if a passed assistant did not become such until ten years after 
he entered the service as an assistant, he would receive pay five 
years as a passed assistant before he reached that grade. This 
is a necessary consequence of the appellee’s proposition, and 
sets its error in a strong light. Such a result could not have 
been intended by Congress. It would make the law in all 
such cases retrospective. A statute is never to be so construed 
as to have this effect, if it can be reasonably avoided. The 
presumption, until rebutted, is the other way. Sedgw. Const. 
161 and notes. 
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The construction given to a statute by those charged with 
the duty of executing it is always entitled to the most respect- 
ful consideration, and ought not to be overruled without cogent 
reasons. Edwards v. Darby, 12 Wheat. 210; United States v. 
The State Bank of North Carolina, 6 Pet. 29; United States 
v. MacDaniel, Tid. 1. The officers concerned are usually able 
men, and masters of the subject. Not unfrequently they are 
the draftsmen of the laws they are afterwards called upon 
to interpret. 

The appellee insists that he was not appointed by the Secre- 
tary of the Navy, because sect. 1369 of the Revised Statutes 
requires that “all appointments in the medical corps shall be 
made by the President, by and with the advice and consent of 
the Senate.” 

It is retorted, in effect, in behalf of the government, that this 
proposition, if sound, proves too much for the appellee’s case ; 
and that, if there was no appointment by the Secretary, then 
the appellee could not be a passed assistant-surgeon, because, 
in addition to the Secretary’s notification, he was not nominated 
by the President and confirmed by the Senate. 

There is certainly as much foundation for the second theory 
as for the first one; but neither is correct. The place has every 
ingredient of an office, and, as we have seen, the appellee was 
legally appointed to it. The difficulty has arisen from the col- 
lators not having been careful to harmonize the language of 
the sections. Hence the seeming conflict. But the intention 
of Congress is clear, and that intention constitutes the law. 
A thing may be within the letter of a statute, and not within 
its meaning; and it may be within the meaning, though not 
within the letter. Slater v. Cave, 3 Ohio St. 85; 9 Bac. 
Abr., pp. 244, 247, tit. Statute, I.,5; United States v. Babbit, 
1 Black, 55. In cases like this, the construction should be such 
that both provisions, if possible, may stand. The clause in 
question was obviously as much intended to have effect as the 
section with which it is in seeming conflict. It may well be 
held to be an exception, though not so expressed, to the univer- 
sality of the language of the latter. This obviates the difficulty, 
harmonizes the provisions, and gives effect to both. We can- 
not doubt that the phrases, “after date of appointment” and 
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‘from such date,” have reference to the action of the Secretary, 
and to nothing else. 


Judgment reversed, and cause remanded with directions to dis- 
miss the petition. 


YEATMAN v. SAVINGS INSTITUTION. 


1. Except where, within a prescribed period before the commencement of pro- 
ceedings in bankruptcy, an attachment has been sued out against the prop- 
erty of the bankrupt, or where his disposition of his property was, under the 
statute, fraudulent and void, his assignees take his real and personal estate, 

' subject to all equities, liens, and incumbrances thereon, whether created by 
his act or by operation of law. 

2. Until he shall be paid, the pledgee is entitled to the possession of the prop- 
erty which he holds under a valid pledge as security for his debt against 
the pledgors, notwithstanding a subsequent adjudication of bankruptcy 
against them; and his refusal to surrender it to their assignees is not a 

i conversion of it. 

i 3. The failure of the pledgee to appear and prove his claim in the bankruptcy 

i court forfeits only his right to participate in the distribution of the bank- 

| 

| 

; 











rupt’s estate ordered by that court. 


} ERROR to the Circuit Court of the United States for the 
| District of Louisiana. 

On the 22d of July, 1871, O’Fallon & Hatch, a firm doing 
| business at St. Louis, delivered, in pledge, to the New Orleans 
Savings Institution, a corporation created by the laws of Lou- 
: isiana, having its place of business in New Orleans, two certifi- 
: cates of indebtedness issued by that State, each for the sum of 
$5,000, to secure the payment of a promissory note of the firm 
for $5,000, dated July 21, 1871, made payable to its own order 
on the 21st of January, 1872, and by it indorsed in blank. It 
} is conceded that the corporation acquired the note and the 

certificates of indebtedness in due course of business, and for 
a valuable consideration. The firm and the individuals com- 
posing it were, Nov. 27, 1871, adjudged bankrupts by the Dis- 
trict Court of the United States for the Eastern District of 
Missouri; and, upon the application of creditors, a receiver of 
the estate and effects of the bankrupts was, by an ez parte order, 
appointed, with authority to demand and receive all property of 
every kind and description belonging to them. 


at 
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An assignee in bankruptcy was afterwards appointed, to 
whom was conveyed, in the prescribed mode, all the real and 
personal estate of the bankrupts. First the receiver, and sub- 
sequently the assignee, each claiming to act under the authority 
of that court, demanded of the corporation, in the city of New 
Orleans, the surrender of the certificates. That demand, re- 
peated more than once, and accompanied by copies of the 
orders of that court, was uniformly met with a refusal to sur- 
render them, except upon the payment of the note for which 
they had been pledged. The corporation, by its president, 
expressed its willingness to surrender them, or have them sold, 
if an amount sufficient to pay the note was left in New Orleans, 
with the agent of the receiver and assignee, until proof of its 
debt should be made in the bankruptcy court. Neither the 
receiver nor the assignee assented to such an arrangement, 
but insisted upon the right to the actual custody of the certifi- 
cates pending the proceedings in bankruptcy. The assignee, 
upon one occasion, authorized the president of the corpora- 
tion to sell them, at not less than sixty-eight cents on the 
dollar, and retain the proceeds, without prejudice to the rights 
of either party, until the claim of the institution should be 
proven before a register in bankruptcy, and allowed. Buta 
sale could not be made at that limit, and the authority to sell 
was withdrawn. 

The corporation did not become a party to the proceedings 
in bankruptcy by proving its debt, or in any other mode. 

This action by the assignee in bankruptcy, to recover of the 
corporation the value of the certificates, was based upon the 
ground that, by its refusal to surrender possession of them, it 
had converted them to its own use, and become liable therefor. 

The corporation insisted that, having obtained the certifi- 
cates in due course of business, and for a valuable considera- 
tion, it was entitled to hold them until the note should be fully 
paid. 

There was a finding in favor of the corporation; and, judg- 
ment having been rendered thereon, Yeatman sued out this 
writ of error. 

Mr. Given Campbell for the plaintiff in error. 

Mr. Thomas Allen Clarke for the defendant in error. 


; | 
| 
| 
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Mr. JusTICE HARLAN delivered the opinion of the courts 
- Counsel for the plaintiff in error has raised numerous ques- 
tions for our consideration, which, under the view we take of the 
case, it is not necessary to determine. The sole question which, 
under the pleadings, it seems essential to decide, is, whether 
the savings institution, by its refusal to surrender the certifi- 
cates, can be held to have converted them to its own use. 

We are of opinion that this question must receive a nega- 
tive answer. The savings institution, by virtue of the pledge, 
acquired a special property in the certificates, and, until the 
payment of the note for $5,000, was not bound to return them 
either to the bankrupt, the receiver, or the assignee in bank- 
ruptey. Such are, beyond doubt, its rights at common law, as 
well as under the Code of Louisiana, which declares that “ the 
creditor who is in possession of the pledge can only be com- 
pelled to return it when he has received the whole payment of 
the principal as well as the interest and costs.” Rev. Code La., 
sect. 3164. 

These rights were not affected by any of the provisions of 
the bankrupt law. The established rule is, that, except in cases 
of attachments against the property of the bankrupt within a 
prescribed time preceding the commencement of proceedings 
in bankruptcy, and except in cases where the disposition of 
property by the bankrupt is declared by law to be fraudulent 
and void, the assignee takes the title subject to all equities, 
liens, or incumbrances, whether created by operation of law 
or by act of the bankrupt, which existed against the property 
in the hands of the bankrupt. Brown v. Heathcote, 1 Atk. 
160; Mitchell v. Winslow, 2 Story, 630; Gibson v. Warder, 
14 Wall. 244; Cook v. Tullis, 18 id. 332; Donaldson, Assignee, 
v. Farwell et al.; 93 U. S. 631; Jerome v. McCarter, 94 id. 
734. He takes the property in the same “ plight and condi- 
tion” that the bankrupt held it. Winsor v. McLellan, 2 Story, 
492. In Goddard v. Weaver, 1 Wood, 260, it was well said that 
the assignee “takes only the bankrupt’s interest in property. 
He has no right or title to the interest which other parties 
have therein, nor any control over the same, further than is ex- 
pressly given to him by the Bankrupt Act, as auxiliary to the 
preservation of the bankrupt estate for the benefit of his cred- 
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| 

itors. It would be absurd to contend that the assignee in bank- 
ruptey became tpso facto seised and possessed in entirety, as 
trustee, of every article of property in which the bankrupt has 

any interest or share.”’ | 

| 

' 





These views find direct support in more than one provision 
of the Bankrupt Act. Among the rights which vest at once in 
the assignee by virtue of the adjudication in bankruptcy, and 
of his appointment as such assignee, is the right to redeem 
the property or estate of the bankrupt. Act of 1867, sect. 14; 
Rev. Stat., sect. 5046. And, in order that it may be exercised 
for the benefit of creditors, the assignee is given express au- 
thority, “ under the order and direction of the court, to redeem 
and discharge any mortgage or conditional contract, or pledge, 
or deposit, or lien upon any property, real or personal, whenever 
payable, and to tender due performance of the condition thereof, 
or to sell the same subject to such mortgage, lien, or other in- 
cumbrance.” Act of 1867, sect. 14; Rev. Stat., sect. 5066. This 
is a distinct recognition of the rights of the pledgee as against 
the assignee. Of course, where the pledge is in fraud of the 
bankrupt law, and consequently void, the assignee may disre- 
gard the contract of pledge, and recover the property for the 
benefit of creditors. Not so where the pledge, as in this case, 
was made in good faith, for a valuable consideration, and not in 
violation of the provisions of the bankrupt law. 

The savings institution, therefore, incurred no liability by its 
refusal to surrender the certificates upon the demand of the 
receiver or the assignee. Such refusal affords no evidence of a 
conversion of them to its use. 

Nor was its right to hold them impaired by its failure to 
appear in the bankruptcy court, or its refusal to prove its debt, 
in the customary form, against the estate of the bankrupts. The 
only effect of such refusal was to lose the privilege of partici- 
pating in such distribution of the estate as might be ordered 
by that court. It had the right to forego that advantage, and 
look for ultimate security wholly to the certificates which it 
held under a valid pledge. If the assignee regarded them as of 
greater value than the debt for which they had been pledged, 
or if the interest of the creditors required prompt action, he 
had authority, under the statute and the orders of the court, to 
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tender performance of the contract of pledge, or to discharge 
the debt for which the certificates were held. He had the 
right, perhaps, under the orders of the court, to sell them, sub- 
ject to the claim of the defendant in error. If he desired a sale 
of them, and a distribution of the proceeds, or if he doubted 
the validity of the pledge, he could have instituted an action 
against the corporation in some court of competent jurisdiction 
in Louisiana, and thereby obtained a judicial determination of 
the rights of the parties. But none of these obvious modes of 
proceeding were adopted. - The receiver and assignee seem to 
have acted throughout upon the theory that they had the right, 
immediately upon and by virtue of the adjudication in bank- 
ruptcy, to assume control of all property of every kind and 
description, wherever held, in which the bankrupt had an in- 
terest, without reference either to the just possession of others, 
lawfully acquired, prior to the commencement of proceedings 
in bankruptcy, or to the liens, incumbrances, or equities which 
existed against the property at the time of the adjudication in 
bankruptcy. We have seen that such a theory is unsupported 
by law. 

The conclusions we have announced render it unnecessary to 
consider any other questions raised in the case. 


Judgment affirmed. 


Notre. —In Yeatman v. Butler, Yeatman v. Turnell, Yeatman v. Smith, and Yeat- 
man v. Generés, error to the Circuit Court of the United States for the District of 
Louisiana, which were argued by the same counsel as was the preceding case, 
Mr. Justice Hartay, in delivering the opinion of the court, remarked, that 
the same questions of law which arose in them had been determined in Yeatman 
v. Savings Institution, supra, p. 764, and that the ruling in that case controlled 
them. Judgment in each case affirmed. 
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UNITED STATES v. COUNTY OF CLARK. 


1. A mandamus enforces the exercise of an existing power, but does not confer 
power upon those to whom it is directed. 

2. Where bonds were not issued prior to Jan. 1, 1874, by a county court in Mis- 
souri, in payment of its subscription to the stock of a railroad company, and 
the special tax of one-twentieth of one per cent, which, after the issue of 
the bonds, was allowed by law for the specific purpose of providing means 
to pay the interest on them, was levied for that year, — Held, that a manda- 
mus to levy and collect such special tax for the years 1872 and 18738 would 
not lie. 

3. Where the county court has no authority by law to levy, in addition to said 
special tax, a county tax exceeding the rate of one-half of one per cent on 
the valuation of the taxable property in the county, and it appears by the 
record that the county tax was levied and collected for the year 1874, — 
Held, that there was no error in the refusal of the court below to order a 
mandamus to enforce the collection of such tax. 


Error to the Circuit Court of the United States for the 
Eastern District of Missouri. 

On the 24th of September, 1874, the United States, on the 
relation of William A. Johnston, filed a petition for a manda- 
mus against the county court of Clark County, Missouri, and 
the justices thereof. 

An amended alternative writ was filed on the 5th of April, 
1875, in which it is alleged, that William A. Johnston obtained 
in said Circuit Court a judgment, June 6, 1874, against said 
county, for $8,606.64, on four instalments of interest on one 
hundred bonds of said county, for $500 each, which it executed 
and delivered June 1, 1871, by order of its county court, under 
the authority conferred by the charter of the Missouri and Mis- 
sissippi Railroad Company ; that the said county court was au- 
thorized and empowered to levy a tax of one-twentieth of one 
per cent upon the assessed value of taxable property for each 
year after the issue of said bonds; that by the laws of said 
State it is the duty of said county court to levy taxes, and pay 
all the indebtedness of said county; and that, in addition to 
the said one-twentieth of one per cent, the said county is au- 
thorized to levy a tax of one-half of one per cent yearly, on the 
taxable property of the county, to pay its debts and expenses ;" 
that the valuation of taxable property in said county is not less 
than $3,740,000; that said county court, for the year 1874, levied 
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a tax for county purposes of only four mills on the dollar, leay- 
ing unlevied one mill, which they were authorized to levy; that 
said county court did not levy the tax of one-twentieth of one 
per cent, nor any other sum, for the years 1872, 1873, and 1874, 
to pay the interest on said bonds, for which said judgment was 
rendered; that the tax of one-twentieth of one ‘per cent would 
not raise over $1,500 or $2,000 a year, while the amount of 
the bonds issued was $200,000, and required a tax yielding 
$16,000 ; that a tax of one mill on the dollar of the valuation 
will not exceed $3,750, and is not sufficient with the one-twen- 
tieth of one per cent to pay said judgment in one year; that 
an execution was issued on said judgment, and returned “no 
property found,” and a demand made on said county court to 
levy and collect taxes to pay said judgment ; that said officers 
have neglected to levy and collect said taxes; and that said 
Johnston is without adequate remedy at law. 

The writ was thereupon issued, commanding the county court 
and the justices thereof to “levy and collect a tax of one-twen- 
tieth of one per cent, for the years of 1872, 1873, and 1874, 
and each of the following years, and apply a pro rata share 
thereof on the plaintiff's judgment ; and to levy the residue of 
said five-mill tax for the year 1874, and each succeeding year, 
and collect said taxes, and apply the same yearly on the plain- 
tiff’s judgment, until interest at the rate of seven per cent and 
costs are paid and satisfied in full,” or that they appear on a 
day named in the writ, and show cause why they refuse to 
do so. 

The defendants, in their answer, alleged, that Clark County, 
in the year 1872, adopted what is termed in the laws of Mis- 
souri “township organization,” and had from that time been 
governed by the laws of Missouri pertaining to township organ- 
ization ; that the county court of said county, on May 3, 1871, 
executed $200,000 in bonds of said county, to pay for two 
thousand shares of stock for which it had that day wrongfully, 
fraudulently, and corruptly subscribed in the Missouri and Mis- 
sissippi Railroad Company, and placed said bonds in the hands 
of an agent, to be paid over to said company, from time to time, 
as the said road progressed through said county; that all of 
said bonds had been fraudulently disposed of by said agent, and 
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remained unpaid, with the coupons thereon; that a judgment 
for $4,124 had been rendered against said county on coupons of 
part of said bonds in favor of Waterman & Beaver, on June 6, 
1874; that none of said $200,000 of bonds were delivered on 
the first day of June, 1871, or before January, 1874, and that 
the same belonged to the county of Clark, until January, 1874; 
that the county court of said county had no authority to sub- 
scribe for said two thousand shares of the capital stock of said 
Missouri and Mississippi Railroad Company, or issue bonds 
therefor, or levy a tax to pay the same, except in so far as 
such authority was conferred by the thirteenth section of an 
act passed by the General Assembly of the State of Missouri, 
entitled “ An Act to incorporate the Missouri and Mississippi 
Railroad Company,” approved Feb. 20, 1865, which provides 
that it shall be lawful for the corporate authorities of any city 
or town, or the county court of any county desiring so to do, to 
_ subscribe to the capital stock of said Missouri and Mississippi 
Railroad Company, and issue bonds therefor, and levy a tax to 
pay the same, not to exceed one-twentieth of one per cent, upon 
the assessed valuation of the taxable property for each year ; 
that the taxes of 1873 had been levied before the present jus- 
tices of the county court had been elected; that, knowing that 
all of said bonds had been fraudulently issued and disposed 
of, and believing that the holders thereof took the same with 
notice of the frauds, the defendants refused to levy the tax 
of one-twentieth of one per cent for the year 1874; that said 
judgment on said coupons was not rendered until June, 1874, 
and that by the laws of Missouri the county court is authorized 
to levy taxes only in the month of April of each year, and has 
no authority to levy said special tax of one-twentieth of one 
per cent for more than one year, at one and the same time, or 
during or for more than one and the same year, and had no 
authority to levy said tax until said bonds were sold; that 
Clark County was not authorized to levy a tax of one-half per 
cent yearly on all the taxable property of said county, to pay its 
debts and expenses, but that said county, by its county court, 
was, for the year 1874, empowered to levy such sums as might 
be necessary to defray the expenses of said county by a tax 
upon all property and licenses made taxable by law for State 
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purposes, but the county tax should in no case exceed one-half 
of one per cent; that the defendants did not fail to levy said 
tax of one-half of one per cent for the year 1574, but that it 
was fully levied, collected, and paid out for county expenses ; 
that the county court has no authority in any one year to levy 
taxes for the purpose of paying the expenses of said county, 
except to the extent of said one-half of one per cent; that all 
that said tax can produce is necessary to pay the current ex- 
penses of said county, and that the said county court had no 
authority to levy said county taxes to pay the judgment of said 
Johnston; and that defendants had no authority or power to 
make any other order or provision than that said special tax 
of one-twentieth of one per cent on all the taxable property of 
Clark County, when collected, should be applied pro rata to the 
payment of all the interest coupons on said $200,000 in bonds, 
including the said judgment of said Johnston. 

The plaintiff demurred to the return. The court overruled 
the demurrer. 

The cause was submitted on the amended writ and return; 
whereupon the court ordered that a peremptory writ of man- 
damus be issued against the defendants, commanding them 
“to cause a tax levy to be made for the year 1874, on the 
assessment of that year, to the extent of one-twentieth of one 
per cent; and for the year 1875, on the assessment of the lat- 
ter year, at the same rate of one-twentieth of one per cent; the 
proceeds thereof to be applied, pro rata, to the amount of the 
judgment in this case, and in other cases, on coupons of bonds 
of same issue, and also to interest on the other bonds of the 
same issue; and that respondents cause to be levied, from year 
to year, the same per cent on assessed values until the pro rata 
portion thereof, applicable to the judgment, interest, and costs 
in this case, shall be paid.” 

The United States, on the relation of Johnston, having ex- 
cepted to the refusal of the court to require the levy and col- 
lection of the tax of one-twentieth of one per cent for the years 
1872 and 1873, and also the levy prayed for in excess of said 
tax, sued out this writ of error. 

Mr. James Grant for the plaintiff in error. 

Mr. James O. Broadhead and Mr. George W. McCrary, 
contra. 
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Mr. JusTIcE STRONG delivered the opinion of the court. 

The judgment of the Circuit Court was correct. The return 
of the defendants to the alternative writ set up a complete 
defence, and its averments of fact are admitted by the de- 
murrer of the United States. It is then, for the purposes of 
fhis case, an established fact that the county bonds held by 
the relator, and the coupons upon which his judgment was 
obtained, were not issued, and, therefore, did not become a 
debt of the county until Jan. 1,1874. Until they were issued, 
they imposed no liability upon the obligor; and, until the lia- 
bility arose, there was no obligation resting on the county 
court to levy the tax of one-twentieth of one per cent, au- 
thorized by the charter of the Missouri and Mississippi Rail- 
road Company. That tax was, by the act of the General 
Assembly conferring that charter, allowed for the specific pur- 
pose of providing means for the payment of the bonds which 
might be issued for the payment for the county’s subscription 
to the capital stock of that company. So long as the bonds 
remained unissued, the tax remained unauthorized. There 
never was, therefore, any authority given by law for the levy of 
that special tax for the years 1872 and 1873. The fact that 
the bonds, when delivered in 1874, had attached to them cou- 
pons for interest, which, apparently, had accrued prior to their 
delivery, could not enlarge the power of the county court, or 
confer upon it authority to levy in any year more than one 
special tax of one-twentieth of one per cent. It need not be 
said that no court will by mandamus compel county officers of 
a State to do what they are not authorized to do by the laws of 
the State. A mandamus does not confer power upon those to 
whom it is directed. It only enforces the exercise of power 
already existing, when its exercise is a duty. The Circuit 
Court was, therefore, right in refusing to order a peremptory 
mandamus to levy and collect the special tax for the years 
1872 and 1873, and in directing it only for the subsequent 
years. 

There was also no error in refusing to order the writ to en- 
force the levy and collection of other taxes. The county court 
has, by law, no power to levy, in addition to the special tax 
allowed by the charter of the Missouri and Mississippi Railroad 
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Company, a tax exceeding the rate of one-half of one per cent 
of the valuation of the taxable property ; and the return to the 
alternative writ avers, that, for the year 1874, a county tax of 
one-half of one per cent had been fully levied and collected. 
If this was so, and the demurrer admits it, the county court 
was in no default in this particular; and as the petition for the 
mandamus was presented in 1874, before any default in levy- 
ing a tax, a more favorable judgment on the demurrer could 
not have been given for the relator than the court gave. 

In thus deciding, we are not to be understood as maintaining 
all that is averred in the defendants’ return to the alternative 
writ. We do not assert that the relator is without remedy 
against the county, or that his remedy is restricted to a resort 
to the proceeds of the special tax. It is enough for this case 
that the judgment of the Circuit Court was correct on the 
pleadings. Judgment affirmed. 





ALEXANDRIA v. FAIRFAX. 


1. Every corporation has officers, who speak and act for it by authority of 
law ; and some one of them, either by an express statutory provision, or by 
the nature of their functions, is the proper person on whom the process 
or notice, which is necessary to bind it in a judicial proceeding, must be 
served. 

2. Where the proceeding to confiscate a debt of the corporation to an individual 
is, by reason of his absence beyond the jurisdiction, necessarily in rem, the 
service of the process or notice on the corporation, which is requisite to a 
valid seizure of the debt, should be made upon some one of the officers of 
the corporation on whom a similar service would bind it in an ordinary suit 
against it. 

8.. By the Code of Virginia, such service, in case of a town or a city, may be made 
on the mayor, or, in his absence, on the president of the council or board of 
trustees, or, if both be absent, on an alderman or trustee. 

4. Service on the auditor of Alexandria, without an appearance by the city or 
the creditor, did not give the court jurisdiction of the debt which the city 
owed the creditor; and its decree condemning the debt to confiscation and 
sale is void. 


ErRoR to the Supreme Court of Appeals of the State of 
Virginia. ; 
This was an action of covenant, brought in the Circuit Court 
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of the city of Alexandria, Va., by Orlando Fairfax, against 
the city council of Alexandria, to recover the principal of cer- 
tain bonds, amounting in the aggregate to $8,700, with the 
arrearages of interest due thereon. 


The following is a copy of one of the bonds : — 


* No, 35.] ALEXANDRIA CoRPORATION Stock, $5,200. 


“There is due from the common council of Alexandria unto 
Dr. Orlando Fairfax, $5,200, bearing interest at the rate of six per 
cent per annum from the first day of July, 1858, payable half-yearly, 
being stock issued in pursuance of an act of the common council 
of Alexandria, passed on the twenty-third day of July, 1845, the 
principal of which is redeemable on the first day of January, im the 
year 1870, and is transferable only at the office of the auditor of the 
corporation, in person or by attorney. 

“ Witness the seal of the common council of Alexandria. 

. “W. D. Massry, Mayor. 

; em ; “J. H. McVeieu, 


Corporation. 
P “ President of Council. 


“Sam. J. McCormick, Auditor.” 


The defence was that the stock whereof mention is made in 
the bonds or certificates, and all the right, title, and interest of 
Fairfax therein, had, with the accrued interest thereon, been 
condemned to confiscation and sale, under an act of Congress 
of July, 1862, by a decree of the District Court of the United 
States for the Eastern District of Virginia, May 4, 1864, and sold 
by the marshal, who transferred the stock to the purchasers on 
the books of the auditor of the city. The council recognized 
this transfer as valid, and issued to the purchasers or their 
assigns certificates of stock of like tenor and effect. They are 
still outstanding, and the interest thereon has been paid to the 
holders of them. 

Fairfax was a resident of Alexandria, until the commence- 
ment of the rebellion. He then went to Richmond, Va., 
where he has since resided, taking with him the said bonds or 
certificates of indebtedness, and he retained possession of them 
until he brought this suit. 

The present controversy turned on the jurisdiction of the 
District Court. Neither Fairfax nor the city council entered 
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an appearance to the proceedings which resulted in the decree. 
The order of seizure which the district attorney of the United 
States for the district within which the city of Alexandria is 
situate directed to the marshal, with the return made by the 
latter thereon, is set out in the opinion of this court, and is, 
therefore, omitted here. The Circuit Court of the city of Alex- 
andria rendered a judgment against Fairfax, which the Supreme 
Court of Appeals reversed, and rendered one in his favor. The 
city council thereupon sued out this writ of error. 

Mr. S. Ferguson Beach.and Mr. Charles FE. Stuart for the 
plaintiff in error cited Miller v. United States, 11 Wall. 268 ; 
Tyler v. Defrees, id. 331; Cooper v. Reynolds, 10 id. 308; 
Brown v. Kennedy, 15 id. 591; Pelham v. Way, id. 196; Pel- 
ham v. Rose, 9 id. 103; Grignon’s Lessee v. Astor, 2 How. 319; 
Voorhees v. Bank of the United States, 10 Pet. 449; Kempe’s 
Lessee v. Kennedy, 5 Cranch, 173; Williams v. Armroyd, T id. 
423. 


Mr. John Johns, Jr., and Mr. C. W. Wattles for the defendant 


in error. 


Mr. Justice MILLER delivered the opinion of the court. 

Orlando Fairfax, a resident of the city of Alexandria, Va., 
previous to the outbreak of the late civil war, was the owner 
of about $8,700 of the obligations of said city, which were in 
the form of bonds, not negotiable on their face, bearing inter- 
est at the rate of six per cent per annum, payable semiannually, 
and having several years to run, and transferable on the books 
of the corporation. These obligations were called stock of the 
city of Alexandria. At the beginning of the war, Fairfax left 
Alexandria, and joined the Confederates at the city of Rich- 
mond, and did not return until the war was over. 

During his absence, proceedings were instituted to confiscate - 
this stock, and prosecuted to a decree and sale. The marshal 
made a transfer of it to the purchaser, who received the inter- 
est regularly until Fairfax commenced the present suit against 
the city to recover the interest so paid, and establish his right 
to the stock. 

The Supreme Court of Appeals of Virginia rendered judg- 
ment in his favor, and the city sued out this writ of error. 
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The single question which we shall consider is, whether there 
was such a seizure of this stock, or of Fairfax’s interest in the 
debt which the city owed him, as gave to the District Court 
of the United States jurisdiction to confiscate and sell it under 
the act of Congress on that subject. 

All that was done in the way of seizure appears in the follow- 
ing paper issued by the district attorney of the United States 
to the marshal of the district, and the marshal’s return, in- 
dorsed on it: — 


“ Orrice U. S. District ATTORNEY FOR THE EASTERN DISTRICT OF VIRGINIA, 
“ ALEXANDRIA, VA., Feb. 22, 1864. 


“ To the Marshal of the United States for the Eastern District of Virginia. 

“Tn compliance with general instructions, issued by the Attorney- 
General, under the act of July 17, 1862, entitled ‘An Act to sup- 
press insurrection, to punish treason and rebellion, to seize and 
confiscate the property of rebels, and for other purposes.’ 

“T have to direct that you seize all the right, title, and interest 
of Dr. Orlando Fairfax, in and to eighty-seven shares of the stock 
of the corporation of Alexandria, in the eastern district of Virginia, 
together with all the moneys due him, and becoming due from the 
said corporation, for dividends upon said stock, together with all 
the improvements, buildings, rights, privileges, appurtenanees, and 
other hereditaments to the same belonging, or in any wise apper- 
taining, and all right, title, interest, and estate of Dr. Orlando 
Fairfax therein, as proceedings are to be instituted to secure the 
confiscation of the same to the use of the United States, under the 
above-entitled act. 

“ You will report the seizure to me when the same shall have 
been made. 

“TL. H. Cuanpier, U. 8. District Attorney. 


(Indorsed as follows :) “No. 88. Order of seizure. Dr. Orlando 
Fairfax.” 


“Unirep States MarsHaAv’s OFFICE, 
« ALEXANDRIA, VA., Feb. 23, 1864. 
“T certify that I have seized the within-described property, and 
given notice to R. Johnson, Esq., auditor of the corporation of 
Alexandria, as within directed. 


“ Jonn Unprerwoop, U. 8S. Marshal. 
“ Filed Feb. 24, 1864.” 
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In the present suit, it is among the facts agreed to by both 
parties, and signed by their counsel as part of the record, that 
these bonds or certificates of stock were carried by Fairfax to 
Richmond, and remained in his personal possession during the 
war. It is, therefore, clear that the marshal made no manual 
seizure of them, and did not mean to say so by his return, unless 
he intended to make a false return. It is a fair and reasona- 
ble inference from the return and the agreed facts in this case, 
that what he actually did to constitute a seizure, and what he un- 
derstood to constitute the seizure of this stock, was “notice to 
R. Johnson, auditor of the corporation of Alexandria.” The 
words “as within directed” turn our attention to the order of 
the district attorney, under which the marshal acted. It will 
be there seen that he was directed to seize the interest of Fair- 
fax in eighty-seven shares of the stock of the corporation of 
Alexandria, with all the moneys due him and becoming due 
on said stock, together with all improvements, buildings, &c., 
to the same belonging. If any buildings were seized as *‘ part 
of the within-described property,” in the language of the mar- 
shal’s return, nothing has ever been heard of it since. The 
order was, in legal effect, to attach the interest of Fairfax in 
this stock. 

We are of opinion that Miller v. United States, 11 Wall. 268, 
and Tyler v. Defrees, id. 331, establish the proposition that a 
valid seizure or attachment of this stock, or his interest in it, 
under the order of the district attorney, is a sufficient seizure 
to give the court jurisdiction, provided the order and the mar- 
shal’s action under it are returned into court as the foundation 
for proceedings under the libel. But no more can be claimed for 
what was done as a seizure, or intended as a seizure, than if 
the order had been a writ under the seal of the court. 

We are compelled, then, to inquire whether the simple state- 
ment of the marshal, that he had given notice to R. Johnson, 
auditor of the city, was a sufficient seizure, in face of the con- 
ceded fact that he had made no actual or manual seizure of 
any thing, to give jurisdiction. In determining what it was 
of which Johnson had notice, it is perhaps fair to infer that 
the marshal read to him the paper issued by the district at- 
torney. He then had notice that the United States govern- 
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ment was aware of the existence of the stock or bonds which 
Fairfax owned ; in other words, that the city was indebted to 
Fairfax, and that proceedings were in this manner initiated for 
the confiscation of that indebtedness. There can be no doubt 
that the statute authorized the confiscation of the credits of one 
who came within its provisions. We have as little doubt that 
these stocks were credits within its meaning. It is clear that 
there was a mode of reaching them under the act of Congress, 
notwithstanding the evidences of Fairfax’s right to them were 
in his pocket, and beyond the reach of the process of the court. 
If the debt due him had been by an individual, there would 
have been no difficulty in serving such a process or notice on 
the debtor as would have subjected him to the orders of the 
court in regard to it. If Johnson, as an individual, had owed 
the debt to Fairfax, it is probable that the notice served on 
him would have been sufficient. 

But an incorporated city is not an individual, and service of 
notice or process on one of its citizens is not service on it. It 
has its officers, who speak and act for it by authority of law; 
and some one of these officers, either by an express statutory 
provision, or by the nature of their functions, is the proper 
person on whom all notices and processes necessary to bind it 
by judicial proceedings must be served. 

It would seem to be reasonable that in proceedings in rem 
to confiscate property in the absence of its owner, where the 
seizure of it is a sine qua non to the jurisdiction of the court, 
and where, as in the present case, actual manucaption is impos- 
sible, the evidence which supports a constructive seizure should 
be scrutinized as closely, and be of a character as satisfactory, 
us that which would subject the party holding the fund or 
owing the debt which is the object of the proceedings to an 
ordinary civil suit in the same court. If this be a correct view 
of the subject, and we think it is quite as favorable to the val- 
idity of the judgment of confiscation as can be maintained on 
sound principle, it is necessary to inquire if service of process 
on the auditor would authorize a judgment by default against 
the city in an ordinary action. We are not informed by any 
thing in this record, or in the brief, of the nature of his func- 
tions. We have no reason to believe that it is any part of his 
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duty to defend actions at law against the city, or to employ 
counsel for that purpose, or that he had any authority to do 
so. The word used to describe his office does not imply that, 
as treasurer, he had in his possession the money or other prop- 
erty of the city. He was not even bound to make record of 
matters done by or affecting the corporation, as the clerk or 
secretary of the governing body would be. He was not, 
probably, a member of the board of councilmen or aldermen, 
who governed the city, and whose duty it would have been to 
protect her in such a matter as this. 

But we are relieved from any difficulty on this subject by 
the statute of Virginia, which prescribes, as every law should 
do under which corporations are organized, the mode of serv- 
ing process or notice on them. It points out the officers of the 
corporation on whom such process or notice may be served, 
and is so liberal in providing for service as to leave no excuse 
for departing from it by a service on any one else. “It shall 
be sufficient to serve any process against or notice to a corpora- 
tion on its mayor, rector, president, or other chief officer, or, 
in his absence from the county or corporation in which he 
resides, or in which is the principal office of the corporation 
against or to which the process or notice is, if it be a city or 
town, on the president of the council or board of trustees, or 
in his absence, on the recorder, or any alderman or trustee.” 
Code of Virginia of 1860, p. 707, c. 170, sect. 7. 

It appears from these bonds or certificates of debt that there 
was a mayor of the city. On him, if in the city, the law 
required service to be made. There is no return that he was 
absent, nor is any reason given why service was not made on 
him. There were, as it appears, a council, and a president of 
that council, and he is specially named in the statute as an offi- 
cer on whom service may be made. No reason is given why 
service was not made on him. 

But if, against all sound principle, we could indulge in pre- 
sumptions in favor of this jurisdiction, and suppose that both 
these officers were absent, notice should have been served on 
an alderman or councilman, since it appears that there were 
such officers. 

We are not informed whether there was a recorder of that 














Oct. 1877.] ALEXANDRIA v. FAIRFAX. 781 


city. If there was, he was not served. But, by a strange in- 
advertence, almost the only officer not mentioned in the statute 
as one on whom the service may be made is the one selected, 
while all those are omitted whom the law specifically points 
out as the proper ones; and for the failure to serve them no 
reason is given. 

In the absence of any appearance by Fairfax or by the city 
in a case where the proceedings against the debtor and the 
owner of the debt are wholly ez parte and by default, and in 
the absence of actual seizure of any tangible evidence of the 
debt, we are of opinion that no jurisdiction of that debt was 
acquired by the notice to the auditor, and on this alone it is 
supposed to rest. 

As in this point we concur with the Court of Appeals of 
Virginia, its judgment is Affirmed. 


Mr. CHIEF JUSTICE WAITE concurred in the judgment. 
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ACCOMMODATION INDORSER. See Bills of Exchange and Promis- 
sory Notes, 2, 5. 


ACKNOWLEDGMENT. 

1. The formula prescribed by the laws of Tennessee for the acknowledg- 
ment of deeds is: ‘‘ Personally appeared before me . . . the within- 
named bargainor, with whom I am personally acquainted, and who 
acknowledged that he executed the within instrument for the pur- 
poses therein contained.’’ Held, that a certificate of an officer taking 
the acknowledgment of the grantor in a deed of trust, in which the 
officer certifies that said grantor is ‘‘ personally known ”’ to him, is 
a compliance with the statute. Kelly v. Calhoun, 710. 

+ 2. To be ‘‘ personally acquainted with’’ and to ‘‘ know personally ”’ are, 
in such a certificate, equivalent phrases. Jd. 

8. There is no statutory provision in Tennessee as to the execution or 
acknowledgment of deeds by a corporation. In such cases, its officer 
affixing its seal is the party executing the deed, within the mean- 
ing of the statutes requiring deeds to be acknowledged by the 
grantor. Id. 


ACTION. See District of Columbia, 2. 


ADDITIONAL COMPENSATION. See Supreme Court of the District 
of Columbia, &c. 


ADMIRALTY. See Experts; Practice, 4; Wharfage, 1-3. 

1. Quere, Can a demand arising out of contract be enforced by a libel in 
personam in admiralty when a suit to recover it, if brought in a State 
court of concurrent jurisdiction, would be barred by the Statute of 

j Limitations ? Reed v. Insurance Company, 23. 

2. A collision occurred at night, about a half mile off the coast of New 
Jersey, north of Barnegat and between that point and Long Branch, 
between a schooner and a pilot-boat, the latter, lying there at anchor 
in four fathoms of water, displaying the light required by art. 7 of 
the sailing regulations, and having a proper lookout, who was, how- 
ever, at the time of the collision, momentarily absent from her deck. 
The schooner displayed no lights, owing, her claimants allege, to 
unavoidable accident due to the force of the wind. Held, 1. That 
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ADMIRALTY (continued). 
the pilot-boat was not anchored in an improper place. 2. That the 
light displayed by her was a proper one. 3. That the momentary 
absence of the lookout from her deck did not contribute to the 
accident. 4. That the collision was not the result of inevitable 
accident, but wag owing entirely to the fault of the schooner. The 
‘* Wanata,’’ 600. 

3. Like other ships, and subject to all the conditions specified in art. 7, 
prescribed by Congress (13 Stat. 59), concerning lights, pilot-boats, 
when at anchor in roadsteads or fairways, are required to exhibit a 
white light in a globular lantern of eight inches in diameter. Jd. 

4. Art. 8 applies to sailing pilot-vessels only when they are under way. Jd. 

5. The act of Congress limiting the liability of ship-owners in a case of 
collision does not release them from the payment of costs in the 
District Court, beyond the amount of the stipulation filed therefor, 
if they appear and make defence, nor, in case they appeal to the 
Circuit Court, from the payment of the costs taxable there, or of 
interest in the nature of damages occasioned by the appeal. Jd. 

6. Stipulators for a definite amount are only bound to make good the lia- 
bility of their principal to that amount, unless they have been guilty 
of default or contumacy, in which event, they may be held for costs 
and interest in the nature of damages to the extent that the same 
have arisen from their breach of duty. Td. 

. Appeals, in admiralty, to the Circuit Court carry up the whole fund; 
and mere technical errors in the decree of that court, not injuriously 
affecting the rights of the parties, do not present sufficient grounds 
for reversing it here. Jd. 

8. As the appeal-bond in this case may be treated as an admiralty stipu- 
lation, all sums due the libellants for costs and interest over and 
above the stipulation for costs may be collected from the sureties on 
that bond. Id. 


AGENT. See Common Carrier, 1; Life Insurance, 7, 12-14. 

1. A general power conferred upon the agent of a railroad company to 
borrow money on its behalf, in such sums, for such length of time, 
and at such a rate of interest as he may think proper, and to pur- 
chase iron rails, locomotives, machinery, &c., on such terms as he 
may deem advisable, and, in order so to do, to make, execute, and 
deliver obligations, bills of exchange, contracts, and agreements of 
the company, includes authority to give to the lender of the money 
borrowed, or to the seller of the things purchased, the ordinary 
securities. Hatch v. Coddington, 48. 

2. Persons who deal with an agent before notice of the recall of his 
powers are not affected by the recall. Id. 

8. Upon consideration of the written evidence in this case, the court 
holds, 1. That the contract entered into April 21, 1859, between 
the defendant and the Minnesota and Pacific Railroad Company, 
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AGENT (continued). 
by Edmund Rice, its president, was authorized by the resolution 
of the board of directors of that company, passed July 13, 1858. 
2. That the resolution of said board, passed May 13, 1859, was an 
acknowledgment that the contract was a binding obligation upon 
the company. Jd. 


AGREEMENT. See Contracts. 

ALABAMA. See Trustee, 4, 5. 

ALEXANDRIA. See Process, Service of, 7-10. 

ALIEN ENEMY. See Life Insurance, 13. 

AMENDMENT. See Practice, 1, 6, 12; Writ of Error, 1, 2. 
ANCHORAGE. See Admiralty, 2. 

APPEAL. See Admiralty, 5-8; Jurisdiction, 3-6, 8; Practice, 1, 5, 8. 
APPEARANCE BY COUNSEL. See Practice, 2. 
ASSESSMENT. See Bankruptcy, 8, 11, 12. 


ASSIGNEE. See Claims against the United States, 7; Practice, 7. 

An assignment by a defendant of his interest in the subject-matter of 
a pending suit does not necessarily defeat the suit. The assignee 
is bound by what is done against the assignor; and may either come 
in and assume the burden of the litigation in his own name, or act 
in the name of his assignor. Ez parte Railroad Company, 221. 


ASSIGNEE IN BANKRUPTCY. See Bankruptcy, 3, 5,7, 11, 12; Ju- 
risdiction, 4; Pleading, 1. 

1. The court, upon consideration of the facts in this case, holds that 
certain real estate settled upon a woman by her husband was pur- 
chased with the assets of the firm whereof he was a member, and 
that the assignee in bankruptcy of the firm is, after the payment of 
the mortgage thereon, entitled to the proceeds thereof. Phipps v. 
Sedqwick, 3. 

2. An assignee in bankruptcy is not required to take measures for 
the sale of the mortgaged property of the bankrupt, unless its 
value exceeds the incumbrance. McHenry v. La Soci¢té Francaise 
D’ Epargnes, 58. 

8. An assignee in bankruptcy of a corporation represents it and its cred- 
itors, and the defence of its irregular organization cannot be set up 
against him by a subscriber for its capital stock who is sued on ac- 
count of a claim growing out of such contract or subscription. The 
same rule applies where the stock of a corporation has been increased, 
and the question arises upon the liability of a subscriber for the 
increased stock. Chubb v. Upton, 665. 

4. A party receiving a certificate for a certain number of shares of stock, 
VOL. Vv. 50 
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ASSIGNEE IN BANKRUPTCY (continued). 
at a given sum per share, thereby becomes liable to pay the amount 
thereof when called upon by the corporation or its assignee in bank- 
ruptey. Id. 


ASSIGNMENT. See Claims against the United States, 3-7. 
ASSIGNMENT PENDENTE LITE. See Practice, 7. 
ASSISTANT-SURGEON. See Navy, Officer in, 1. 
ATTACHMENT. See Bankruptcy, 3, 11. 
ATTORNEY-AT-LAW. See Practice, 2. 


AUTHENTICATION OF RECORDS AND JUDICIAL PROCEED- 
INGS. 

The record of a district court of the United States is not within the act 
of Congress approved May 29, 1790 (1 Stat. 122), prescribing the 
: mode in which the records and judicial proceedings of the State 
courts shall be authenticated, but is, when duly certified by the clerk 
under its seal, admissible as evidence in every other court of the 

United States. Turnbull v. Payson, 418. 


BAD FAITH. See Contracts, 8. 
BAILMENT FOR HIRE. See Contracts, 7. 
BANK CHECKS. See Pleading, 6. 


BANKRUPTCY. See Assignee in Bankruptcy, 1, 2; Criminal Law, 1; 
Jurisdiction, 4, 5, 9; Pleading, 1. 

1. Mortgagees who prove their debt in the bankruptcy proceedings 
against the mortgagor become creditors of his general estate only 
for the balance of the debt after deducting the value of the mort- 
gaged property, to be ascertained by agreement, sale, or in such 
other manner as the bankrupt court may direct. McHenry v. La 
Société Francaise D’ Epargnes, 58. 

2. Mortgagees may, pursuant to leave of that court, institute a suit 
against the bankrupt in another court for the foreclosure of his 
equity of redemption and the sale of the mortgaged premises. Jd. 

3%. Money paid to his creditors, by a person who they have reasonable 
cause to believe is insolvent, or obtained by them on an attachment 
issued against his property, within four months next preceding the 
commencement of the bankruptcy proceedings, may be recovered 
by his assignee in bankruptey. West Philadelphia Bank v. Dick- 
son, 180. 

4. The court, upon consideration of the facts in this case, holds that it 
appears that an insolvent debtor transferred certain securities to his 
creditor with a view to give him a fraudulent preference, and that 
the latter received and appropriated them, having reasonable cause 
to believe that the debtor was insolvent. Merchants’ National Bank 
v. Cook, 342. 
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BANKRUPTCY (continued). 
5. The creditor is, therefore, liable to the assignee in bankruptcy of the 


debtor for the securities or for their value. Jd. 


6. Toof v. Martin, 13 Wall. 40, Buchanan v. Smith, 16 id. 277, and 


Wager v. Hall, id. 584, cited and approved. Id. 


7. On April 5, 1870, A., in order to secure B. as his indorser, made a 


mortgage of certain property. This mortgage the latter, on the 
thirteenth of that month, assigned to C., to secure a debt due him. 
Oct. 4, A. made a second mortgage of the same and additional 
property to D. for $4,000, which sum D. paid to B. as the agent of 
A.; whereupon B. paid certain notes of A. upon which he as well 
as D. was liable as indorser. On the 12th of October, A. sold the 
entire property covered by both mortgages to E. for $6,000, and 
received .the latter’s notes in payment. Of them, $2,444.40 was 
delivered to C., and $3,555.60 to D., who thereupon released their 
respective mortgages. Proceedings in bankruptcy were commenced 
against A. Nov. 2, 1870, and he was duly adjudicated a bankrupt. 
His assignees then sued D. for the value of the property covered by 
his mortgage, and obtained, by a compromise, a judgment for $4,000, 
which he satisfied. They subsequently sued him for the amount 
paid on the said notes whereon he was liable as indorser. This suit 
was compromised by his paying $2,000. ‘The assignees thereupon 
released all claims and demands against him, and brought the 
present action to recover from C., who was not a creditor of A., 
the $2,444.40, on the ground that it was, in fraud of the Bankrupt 
Act, and within six months before the filing of the petition in 
bankruptcy, paid to him to secure him as indorser for B., he having 
reasonable cause for believing A. to be insolvent, and that he 
thereby prevented the property from coming to the assignees for 
distribution, and sought to impede the operation and evade the 
provisions of that act. Held, 1. That it was incumbent upon C. to 
show that B. took up the notes to secure the payment of which the 
mortgage to the latter had been executed. 2. That, in the absence 
of such proof, the amount received by C. was clearly a preference 
by way of indemnity. 3. That the action was not barred by the 
satisfaction of the judgment against D. 4. That the court having 
charged that, if the assignees had received from D. full satisfaction 
for the proceeds of the sale, there could be no recovery in this 
action, the verdict in favor of the assignees is upon that point 
conclusive against C. 5. That the inquiry whether C. had paid 
any thing for A. was properly submitted to the jury. Sessions v. 
Johnson, 347. 


8. The court again decides that, where a corporation is adjudged a 





bankrupt, the proper District Court of the United States, in order 
to provide means for the payment of the debts of the corporation, 
may. direct an assessment upon the unpaid balance due on stock held 
by the several stockholders. Turnbull v. Payson, 418. 
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BANKRUPTCY (continued). 

9. The word ‘‘ fraud,”’ as used in the thirty-third section of the bankrupt 
law of 1867, which provides that ‘‘no debt created by the fraud or 
embezzlement of the bankrupt, or by defalcation as a public officer, 
or while acting in a fiduciary capacity, shall be discharged under 

i this act,’’ means positive fraud or fraud in fact, involving moral 

turpitude or intentional wrong, and not implied fraud or fraud in 
law, which may exist without the imputation of bad faith or 
immorality. Neal v. Clark, 704. 

10. Accordingly, where a party paid an executor for a portion of the 
assets of an estate which he purchased at a discount, but without 
any actual fraud, and- where he was, with the executor, who failed 
to account therefor, held liable for a devastavit, — Held, that his 
subsequent discharge in bankruptcy was a complete defence to an 
action against him for such devastavit. Id. 

11. Except where, within a prescribed period before the commencement 
of proceedings in bankruptcy, an attachment has been sued out 
against the property of the bankrupt, or where his disposition of his 
property was, under the statute, fraudulent and void, his assignees 
take his real and personal estate, subject to all equities, liens, and 
incumbrances thereon, whether created by his act or by operation of 
law. Yeatman v. Savings Institution, 764. 

12. Until he shall be paid, the pledgee is entitled to the possession of the 
property which he holds under a valid pledge as security for his debt 
against the pledgors, notwithstanding a subsequent adjudication of 
bankruptcy against them; and his refusal to surrender it to their 
assignees is not a conversion of it. Id. 

13. The failure of the pledgee to appear and prove his claim in the 
bankruptcy court forfeits only his’ right to participate in the dis- 
tribution of the bankrupt’s estate ordered by that court. Id. 


BEQUEST. See Will. 


BILL OF EXCEPTIONS. See Georgia, Code of; Jurisdiction, 1, 2; 
Record, 1; Writ of Error, 4. 

A bill of exceptions, allowed and signed or sealed by the judge, is the 
only mode by which his rulings during the progress of a trial, or his 
charge to the jury, can be rendered a part of the record. Insurance 
Company v. Lanier, 171. 


BILL OF REVIEW. See Practice, 12; Rebellion, The, 3. 

1. The court approves the ruling in Whiting et al. v. The Bank of the 
United States, 13 Pet. 6, and Putnam v. Day, 22 Wall. 60, that the 
only questions open in a bill of review, except when it is filed on the 
ground of newly discovered evidence, or contains new matter, are 
such as arise upon the pleadings, proceedings, and decree. Buffing- 
ton v. Harvey, 99. 

2. Should such a bill set forth the evidence in the original cause, a 
demurrer, specially assigning that error alone, should be sustained, 
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BILL OF REVIEW (continued). 
or the evidence might, on motion, be stricken out; but a general 
demurrer must be overruled, if the bill shows any substantial error 
ir the record. Id. 
8. None but parties and privies can have a bill of review; and it will 
not lie where the decree in question was passed by consent. Thomp- 
son v. Maxwell, 391. 


BILLS OF EXCHANGE AND PROMISSORY NOTES. See Agent, 1; 
Deed ; District of Columbia, 2. 

1. In the absence of proof to show when promissory notes were trans- 
ferred by the payee, the law presumes that they were, when under- 
due, taken in good faith by the transferee, without notice of any 
infirmity attaching to them, and he is entitled to the benefit of the 
deed of trust given to secure them. New Orleans Canal and Bank- 
ing Co. v. Montgomery, 16. 

2. Ina suit upon a promissory note, the court below charged the jury 
that if the defendant, without making any statement of his inten- 
tion in so doing, wrote his name on the back of the note before its 
delivery to the payee, he is presumed to have done so as the surety 
of the maker, for his accommodation, and to give him credit with 
the payee; and that, if such presumption is not rebutted by the 
evidence, he is liable on the note as maker. Held, that the charge 
was not erroneous. Good v. Martin, 90. 

3. Where, at the time of making and indorsing a promissory note, a 
written contract in relation thereto is entered into by the parties, 
parol testimony varying or contradicting its terms is not admissible. 
Brown v. Spofford, 474. 

4. The court reaffirms the doctrine that a bona fide purchaser for value 
before maturity of a negotiable instrument, is not, unless they are 
brought to his notice, affected by any equities between the original 
parties. Jd. 

5. The cashier of a bank is not, by reason of his official position, pre- 
sumed to have the power to bind it as an accommodation indorser 
on his individual note; and the payee who fails to prove that the 
cashier, as such, had authority to make the indorsement cannot 
recover against the bank. West St. Louis Savings Bank v. Shawnee 
County Bank, 557. 


BONDED WAREHOUSE. See Imports, Duties on, 4; Internal Revenue, 7. 
BONDS. See Demand of Payment; Municipal Bonds. 

BOUNDARIES. See Mexican Land Grants, 1, 2. 

BURDEN, OF PROOF. See Internal Revenue, 2, 3; Stockholders, 1. 
CALIFORNIA. See Mezican Land Grants, 1-5; Pleading, 4. 
CARRIER. See Common Carrier. 
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CASHIER. See Bills of Exchange and Promissory Notes, 5; Pleading, 6. 

| CHARGE TO JURY. See Bill of Exceptions ; Court and Jury. 

| CHARITABLE USES AND TRUSTS. See Uses and Trusts, 1-3. 
CHARTER. See Constitutional Law, 2-6, 8, 9, 24. 


| CLAIMS AGAINST THE UNITED STATES. See Contracts, 1; 

| Court of Claims, 1. 

| 1. The presentation of a claim for compensation for carrying the mails, 

to the Second Assistant Postmaster-General, with whom all the 
business in relation to the claim had been previously transacted, is, 
in contemplation of law, the presentation of it to the Postmaster- 
General. Alvord v. United States, 356. 

2. The facts in this case considered, and held to entitle the claimant to 
$35,100 for his services, under contracts with the Post-Office Depart- 
ment, for carrying the mails. Id. 

3. The act entitled ‘‘ An Act to prevent frauds upon the treasury of the 
United States,’”’ approved Feb. 26, 1853 (10 Stat. 170), embraces 
every claim against the government, however arising, of whatever 
nature, and wherever and whenever presented. United States vy. 
Gillis, 407. 

4. So far from giving new potency to assignments of rights of action, 
and from changing the rule of the common law touching such 
rights, that act denies any effect to powers of attorney, orders, 
transfers, and assignments which before were good in equity, and 
which a debtor, when they were brought to his notice, was bound to 
regard. Id. 

5. The act of Feb. 24, 1855 (10 Stat. 612), establishing the Court of 
Claims, is not an enabling act, nor does it expressly or by necessary 
implication repeal any of the provisions of the act of Feb. 26, 1853, 
or make claims assignable which, before its enactment, were incapa- 
ble of assignment. /d. 

6. Congress has given a legislative construction of the act of 1853, by 
including and re-enacting it in sect. 3477 of the Revised Statutes. /d. 

7. The court, therefore, upon consideration of the above statutes, holds, 
1. That claims against the United States cannot be assigned, so as 
to enable the assignee to bring suit in his own name in the Court of 
Claims. 2. That, in cases arising under the act of March 3, 1863 
(12 Stat. 820), the ownership claimed and required to be proved is 
that which existed at the time when the property in question was 
captured, and that the assignee of the claim for the proceeds of 
such property is not entitled to sue for them in said court. Jd. 


COASTWISE VOYAGES. See Shipping Articles, 2. 
COERCION. See Duress. 
COLLATERAL PAPERS. See Statute of Frauds, 1. 








eer 








INDEX. — 791 


COLLATERAL SECURITY. See Bankruptcy, 12. 


COLLECTORS OF INTERNAL REVENUE, COMMISSIONS OF. 
See Internal Revenue, 7. 


COLLISION. See Admiralty, 2,5; Railway Crossings, 1-3. 


COLORADO. 
The act of the Territory of Colorado of Feb. 11, 1870, rendering par- 
ties to a suit competent witnesses, did not apply to cases which were 
at issue at the time of its passage. Good v. Martin, 90. 


COMITY. See Judicial Comity. 
COMMERCE. See Constitutional Law, 12-18. 


COMMISSIONER OF INTERNAL REVENUE. 

The rules and regulations which the Commissioner of Internal Revenue 
is authorized by sect. 2 of the act of July 20, 1868 (15 Stat. 125), 
to prescribe, may aid in carrying the law into execution; but they 
cannot change its positive provisions. United States v. Two Hundred 
Barrels of Whiskey, 571. 


COMMON CARRIER. 

1. The liability of an intermediate common carrier for the safety of 
goods delivered to him for carriage is discharged by their delivery to 
and acceptance by a succeeding carrier or his authorized agent. 
Pratt v. Railway Company, 43. 

2. If there is an agreement between two persons, occupying the relative 
positions of intermediate and succeeding carrier, that property in- 
tended for transportation by the latter may be deposited at a partic- 
ular place without express notice to him, such deposit amounts to 
notice, and is adelivery. Jd. 

8. The acceptance by the succeeding carrier is complete, and his liability 
fixed, whenever the property thus, with his assent, comes into his 
possession. dd. 

4. Although a transportation company, engaged in towing a barge from 
one point to another, does not occupy the position of a common 
carrier, nor have that exclusive control of her which that relation 
would imply, it does have control of her to such extent as is nec- 
essary to enable it to fulfil its contract, and is, therefore, bound to 
exercise such degree of diligence and care as a skilful performance 
of the stipulated service requires. Transportation Line v. Hope, 
297. 


COMPROMISE. 
A party who seeks to avail himself of the conditions of a compromise 
binding him to the performance of certain acts, in order to discharge 


the original demand, must first show performance on his part. 
Brown v. Spofford, 474. 





ae 
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CONFIRMATORY ACT OF CONGRESS. 

1. When an act of Congress, confirming a claim to land, contains a pro- 
viso that the confirmation shall not include any lands occupied by 
the United States for military purposes, the fact of such occupancy 
can be established by parol evidence, and is not necessarily a matter 
of record. Morrow v. Whitney, 551. 

2. Where such occupancy does not exist, the act perfects the title of the 
confirmee, if the tract has clearly defined boundaries, or can be iden- 
tified. The interest of the United States having been thereby vested 
in him, a patent subsequently issued to him is only documentary evi- 

i dence of title. Jd. 

i 3. Langdeau v. Hanes, 21 -Wall. 521, cited and approved. Id. 

, 4. In a description of land, distances and quantities, when inconsistent 
| with metes and bounds, must yield to them. Id. 


CONFISCATION. See Court of Claims, 1; Process, Service of, 7-10. 

1. The general pardon and amnesty granted by President Johnson, by 
proclamation, on the 25th of December, 1868, do not entitle one re- 
ceiving their benefits to the proceeds of his property, previously con- 
demned and sold under the confiscation act of July 17, 1862 (12 Stat. 
589), after such proceeds have been paid into the treasury of the 
United States. Knote v. United States, 149. 

2. Whilst a full pardon releases the offender from all disabilities imposed 
by the offence pardoned, and restores to him all his civil rights, it 
does not affect any rights which have vested in others directly by the 
execution of the judgment for the offence, or which have been ac- 
quired by others whilst that judgment was in force. And if the 
proceeds of the property of the offender sold under the judgment have 
been paid into the treasury, the right to them has so far become 
vested in the United States that they can only be recovered by him 
through an act of Congress. Moneys once in the treasury can only 
be withdrawn by an appropriation by law. Id. 


CONSENT DECREE. See Bill of Review, 3; Contracts, 3. 


CONSTITUTIONAL LAW. See Criminal Law ; Due Process of Law, 
1-8; Judicial Comity ; Set-Off, 1-3; Wharfage, 4. 

1. Statutes which are constitutional in part only will be upheld and 
enforced so far as they are not in conflict with the Constitution, pro- 
vided the allowed and prohibited parts are severable. Packet Com- 
pany v. Keokuk, 80. 

2. A statute of a State, which declares that all charters of corporations 
granted after its passage may be altered, amended, or repealed by 
the legislature, does not necessarily apply to supplements to an exist- 
ing charter which were enacted subsequently to the statute. New 
Jersey v. Yard, 104. 

8. Nor does a provision which declares that ‘‘ this supplement, and the 
charter to which it is a supplement, may be altered or amended by 
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CONSTITUTIONAL LAW (continued). 


the legislature,’’ apply to a contract with the corporation made in a 
supplement thereafter passed. Id. 


4. Such statutory reservations of the right to repeal, unlike similar con- 


stitutional provisions, are only binding on a succeeding legislature so 
far as it chooses to conform to them; and, if it so intends, an irre- 
pealable legislative contract may be made. It is, therefore, in every 
case a question whether the legislature making the contract intended 
that the former provision for repeal or amendment should, by impli- 
cation, become a part of the new contract. Id. 


5. In this case, the contract of 1865 for a specific rate of taxation is incon- 


10. 


11. 


12. 


sistent with any such implication, because: 1. There was a subject 
of dispute and a fair adjustment of it for a valuable consideration on 
both sides. 2. The contract assumed, by legislative requirement, 
the shape of a formal written contract. 3. The terms of the con- 
tract, that ‘‘ this tax shall be in lieu and satisfaction of all other 
taxation or imposition whatsoever by or under the authority of this 
State, or any law thereof,’’ exclude, in view of the whole transaction, 
the right of the State to revoke it at pleasure. Id. 


. A statute which prescribes a mode of serving process upon railroad 


companies different from that provided for in a charter previously 
granted to a particular company, does not impair the obligation of 
the contract between such company and the State. Railroad Com- 
pany v. Hecht, 168. 


. The seventh amendment to the Constitution, touching the right of 


trial by jury, applies only to the courts of the United States. Pear- 
son v. Yewdall, 294. 


. The consolidation, pursuant to the statute of Ohio of April 10, 1856 


(4 Curwen, 2791), of two or more railway companies works their 
dissolution. All the powers and franchises of the new company 
which is thereby formed are derived from that statute, and are sub- 
ject to ‘‘ be altered, revoked, or repealed by the Genera] Assembly,’’ 
under sect. 2, art. 1, of the Constitution of that State, which took 
effect Sept. 1, 1851. Shields v. Ohio, 319. 


. The General Assembly does not, therefore, impair the obligation of a 


contract by prescribing the rates for the transportation of passengers 
by the new company, although one of the original companies was, 
prior to the adoption of that Constitution, organized under a charter 
which imposed no limitation as to such rates. Id. 

In the absence of legislation by Congress bearing on the case, a statute 
of a State which authorizes the erection of a dam across a navigable 
river which is wholly within her limits is not unconstitutional. 
Pound v. Turck, 459. 

A party is not liable for obstructing the navigation of the river by 
means of a dam which he has erected under the authority and pur- 
suant to the requirements of such astatute. Id. 

The statute of Missouri which prohibits driving or conveying any 
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CONSTITUTIONAL LAW (continued). 


13. 


14. 


16. 


17. 


18. 


Texas, Mexican, or Indian cattle into the State, between the first 
day of March and the first day of November in each year, is in con- 
flict with the clause of the Constitution that ordains ‘‘ Congress shall 
have power to regulate commerce with foreign nations, and among 
the several States, and with the Indian tribes.” Railroad Company 
v. Husen, 465. 

Such a statute is more than a quarantine regulation, and not a legiti- 
mate exercise of the police power of the State. Jd. 

That power cannot be exercised over the inter-state transportation of 
subjects of commerce. Id. 


. While a State may enact sanitary laws, and, for the purpose of self- 


protection, establish quarantine and reasonable inspection regulations, 
and prevent persons and animals having contagious or infectious 
diseases from entering the State, it cannot, beyond what is absolutely 
necessary for self-protection, interfere with transportation into or 
through its territory. /d. 

Neither the unlimited powers of a State to tax, nor any of its large 
police powers, can be exercised to such an extent as to work a 
practical assumption of the powers conferred by the Constitution 
upon Congress. Jd. 

Since the range of a State’s police power comes very near to the field 
committed by the Constitution to Congress, it is the duty of courts 
to guard vigilantly against any needless intrusion. Jd. 

The Supreme Court of Louisiana having decided that an act of the 
General Assembly, approved Feb. 23, 1869, entitled ‘‘ An Act to 
enforce the thirteenth article of the Constitution of this State, and 
to regulate the licenses mentioned in said thirteenth article,’’ requires 
those engaged in the transportation of passengers among the States 
to give all persons travelling within that State, upon vessels employed 
in such business, equal rights and privileges in all parts of the vessel, 
without distinction on account of race or color; and subjects to an 
action for damages the owner of such a vessel who excludes colored 
passengers, on account of their color, from the cabin set apart by 
him for the use of whites during the passage: this court, accepting 
as conclusive this construction of the act by the highest court of the 
State, holds that the act, so far as it has such operation, is a regu- 
lation of inter-state commerce, and, therefore, to that extent, un- 
constitutional and void. Hall v. DeCuir, 485. 


19. An enactment reducing the time prescribed by the Statute of Limita- 


tions in force when the right of action accrued is not unconstitu- 
tional, provided a reasonable time be given for the commencement 
of a suit before the bar takes effect. Terry v. Anderson, 628. 


20. This court concurs in opinion with the Supreme Court of Georgia 


that the time prescribed by the statute of that State, approved March 
16, 1869, in which suits for the enforcement of rights which accrued 
prior to June 1, 1865, should be brought, is not so short or unreason- 
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CONSTITUTIONAL LAW (continued). 
able, under the circumstances which led to its enactment, as to 
render it unconstitutional. Jd. 

21. A statutory liability is as much the subject of remedial legislation as 
a liability by contract, unless the remedy enters into and forms a 
part of the obligation which the statute creates. Id. 

22. It is competent for the legislature to impose upon a city the payment 
of claims just in themselves, for which an equivalent has been 
received, but which, from some irregularity or omission in the pro- 
ceedings creating them, cannot be enforced at law. New Orleans v. 
Clark, 644. 

23. A law requiring a municipal corporation to pay such a claim is not 
within the provision of the Constitution of Louisiana inhibiting the 
passage of a retroactive law. Id. 

24. The charter of a bank, granted by the legislature of Tennessee, pro- 
vides that the bank ‘‘ shall pay to the State an annual tax of one- 
half of one per cent on each share of the capital stock subscribed, 
which shall be in lieu of all other taxes.’’ Held, 1..That this provision 
is a contract between the State and the bank, limiting the amount 
of tax on each share of the stock. 2. That a subsequent revenue 
law of the State, imposing an additional tax on the shares in the 
hands of stockholders, impairs the obligation of that contract, and 
is void. Farrington v. Tennessee, 679. 

CONTRACTS. See Admiralty, 1; Agent, 1-3; Constitutional Law, 2-6, 
8,9; Court of Claims, 1; Lands, Contract for Conveyance of, 1-3; 
Lands, Contract for Sale of, 1; Life Insurance, 9; Parol Evi- 
dence, 1; Wharfage, 1-3. 

1. A., having a claim against the government under his contract with 
the Navy Department for building the iron-clad steam-battery 
‘*Etlah,”’ executed to B. a power of attorney authorizing him to 
sue for, recover, and receive all such sum or sums of money, debts, 
goods, wares, and other demands whatsoever, and especially payments 
that were or would be due on his contract for building the ‘* Etlah,”’ 
with full power in and about the premises; to have, use, and take 
all lawful means and ways in his name for the purposes aforesaid ; 
and to make acquittances or other sufficient discharges for him and 
in his name, and generally to do all other acts necessary and law- 
ful to be done in and about the premises. The contract fixed the 
amount to be paid for the battery, and provided for its completion 
and delivery within eight months from June 24, 1863. For every 
month that the delivery might be made earlier than the time fixed, 
the contractor should receive $4,500, and for every month later he 
should pay a like sum. It also provided that the department might, 
at any time during the progress of the work, make such alterations 
and additions to the plans and specifications as it might deem nec- 
essary and proper, the extra expense caused thereby to be paid at 
fair and reasonable rates, to be determined when the changes were 
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CONTRACTS (continued). 

directed to be made. The battery was finished for delivery in No- 
vember, 1865, and the proper authorities of the department certified 
that the extra work and materials, rendered necessary in making the 
alterations and additions that were ordered, amounted to $116,111. 
A portion of that sum having previously been paid, a voucher, in 
favor of A., for $26,653.17, ‘* being the full and final payment on all 
extras, and in full for all claims and demands for that work,’’ was 
approved by the department April 24, 1866, and paid May 11 follow- 
ing to B., who, under his power of attorney, receipted it in full. 
A.’s assignee, asserting that the extra work amounted to $172,273.55, 
brought suit in the Court of Claims to recover the excess over the 
amount paid, and $118,283.30 alleged to be due, irrespective of ex- 
tras, on account of an increase in the price of labor and materials 
during the time that the completion of the vessel was delayed by 
reason of such alterations and additions. Held, 1. That the power of 
attorney authorized B. to accept payment of the voucher, which upon 
its face declared it was the last and full payment for the extra work, 
and that his acceptance bound A., and barred a recovery for such 
work. 2. That the United States is not liable to A. for the increased 
cost of the labor and materials. Chouteau v. United States, 61. 

2. The court, in construing the contract between the parties to this suit, 
holds that the company is not bound to deliver the stipulated new 
bonds until all the construction bonds which are still outstanding 
shall be surrendered to it, or due proof made of the loss of such as 
cannot be produced, and adequate security offered to indemnify the 
company against liability to any adverse claimant. Railway Company 
v. Stewart, 279. 

3. The parties in interest will then be entitled to a performance of the 
contract by the company, notwithstanding a decree by consent and 
in part performance of the contract has been rendered by the Dis- 
trict Court of the first judicial district of the State of Kansas, sitting 
within and for the county of Leavenworth, directing a cancellation 
of the construction bonds and a discharge of the mortgage securing 
them. Jd. 

4. Where, at the time of making and indorsing a promissory note, a 
written contract in relation thereto is entered into by the parties, 
parol testimony varying or contradicting its terms is not admissible. 
Brown v. Spofford, 474. 

5: The act of Congress approved June 2, 1862 (12 Stat. 411), which makes 
it the duty of the Secretary of War, the Secretary of the Navy, and 
the Secretary of the Interior to require every contract made by them 
severally on behalf of the government, or by officers under them ap- 
pointed to make such contracts, to be reduced to writing, and signed 
by the contracting parties, is mandatory, and in effect prohibits and 
renders unlawful any other mode of ‘making the contract. Clark v. 
United States, 539. 
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CONTRACTS (continued). 

6. Where, however, a parol contract has been wholly or partly executed 
on one side, the party performing will be entitled to recover the fair 
value of his property or services as upon an implied contract for a 
quantum meruit. Id. 

7. In the present case, the contract for the use of the claimant’s vessel, 
and for the payment of her value if she should be lost in the service 
of the government, was not reduced to writing. When in that ser- 
vice she was manned by a captain and crew furnished by the Quar- 
termaster’s Department and lost; but no negligence was attributed 
to them. Held, that the implied contract being such as arises 
upon a simple bailment for hire, the claimant cannot recover for 
her loss. Jd. 

8. No question having been raised as to the claimant’s title to the vessel, 
and there being no suggestion of any concealment or suppression of 
the truth on his part at the time the agreement to compensate him 
for the use of her was made, she being then in Mexican waters, it 
would be bad faith on the part of the government, after getting her 
within its jurisdiction and into its possession, under the pretence of 
hiring her, to set up that the claimant, having obtained her from 
the Confederate government in 1863 in payment for supplies fur- 
nished to the Quartermaster’s Department of that government, had 
no valid title to her as against the United States. Jd. 


CONTRIBUTORY NEGLIGENCE. See Negligence, 2; Railway Cross- 
ings, 4. 


CONVERSION. See Bankruptcy, 12. 
CONVEYANCE. See Lands, Contract for Conveyance of, 1-3. 


CORPORATIONS. See Bankruptcy, 8; Constitutional Law, 2-6, 8, 9; 


Creditors; Demand of Payment; Process, Service of, 7-10; Stock- 
holders, 2-5. 


CORPORATIONS, EXECUTION OR ACKNOWLEDGMENT OF 
A DEED BY. See Acknowledgment, 3. 


COSTS. See Admiralty, 5-8. 
COUNSEL, APPEARANCE BY. See Practice, 2. 


COURT AND JURY. See Bankruptcy, 7; Bills of Exchange and Prom- 
issory Notes, 2; Life Insurance, 3-5; Practice, 9, 10. 

1. It belongs to the judge to exercise discretion as to the style and form 
in which he expounds the law and comments upon the facts. His 
duty is discharged if his instructions to the jury correctly state, 
although not in the ipsissima verba of counsel, the whole law applica- 
ble to the case. Continental Improvement Company v. Stead, 161. 

2. To instruct upon assumed facts, to which no evidence applies, is error. 
Railroad Company v. Houston, 697. 
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COURT OF CLAIMS. See Claims against the United States, 5-7; Juris- 
diction, 6. 

1. To constitute an implied contract with the United States for the pay- 
ment of money upon which an action will lie in the Court of Claims, 
there must have been some consideration moving to the United 
States, or they must have received the money charged with a duty 
to pay it over; or the claimant must have had a lawful right to it 
when it was received, as in the case of money paid by mistake. No 
such implied contract with the United States arises with respect to 
moneys received into the treasury as the proceeds of property for- 
feited and sold under the confiscation act of July 17, 1862 (12 Stat. 
589). Knote v. United States, 149. 

2. The act of Feb. 24, 1855 (10 Stat. 612), establishing the Court of 
Claims, is not an enabling act, nor does it expressly or by necessary 
implication repeal any of the provisions of the act of Feb. 26, 1853 
(id. 170), or make claims assignable which before its enactment 
were incapable of assignment. United States v. Gillis, 407. 

3. The forms of pleading in the Court of Claims do not preclude a claim- 
ant from recovering what is justly due him upon the facts stated in his 
petition, although there be no count in the petition as upon an im- 
plied contract. Clark v. United States, 539. 


COURTS OF THE UNITED STATES. See Constitutional Law, 7; 
Judicial Comity, 2. 


CREDITORS. See Bankruptcy, 1-7; Set-Off, 3. 
Quere, Can a creditor of a dissolved corporation, who has not recovered 
a judgment and exhausted his remedies at law, proceed in equity to 
subject choses in action to the payment of his demand? Terry v. 
Anderson, 628. 


CRIMINAL LAW. 

1. An act which is not an offence at the time it is committed cannot 
become such by any subsequent independent act of the party 
with which it has no connection. Accordingly, that part of sect. 
5132, Rev. Stat., which declares that every person respecting whom 
proceedings in bankruptcy are commenced, either upon his own pe- 
tition or that of a creditor, who, within three months before their 
commencement, obtains goods upon false pretences with intent to 

- defraud, shall be punished by imprisonment, is inoperative to render 
the act an offence, because its criminal character is to be determined 
by subsequent proceedings, which, at the time the goods were so ob- 
tained, may not have been in his contemplation, and may be insti- 
tuted, against his will, by another. United States v. For, 670. 

2. It is competent for Congress to enforce, by suitable penalties, all leg- 
islation necessary or proper to the execution of powers with which it 
is intrusted; and any act committed with a view of evading such 
legislation, or fraudulently securing its benefits, may be made an 
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CRIMINAL LAW (continued). 
offence against the United States. But it is otherwise, when an act 
committed in a State has no relation to the execution of a power of 
Congress, or to any matter within the jurisdiction of the United 


States. Id. 
DAMAGES. See Admiralty, 5-8; Letters-Patent, 8; Life Insurance, 
15, 16. 


Where a military officer seizes goods upon the ground that they are in 
the Indian country contrary to law, and it appears that the place 
where the seizure was made was not, in fact, in that country, he is 
liable to an action as a trespasser; and the difference between their 
value at the place where they were taken and the place where they 
were returned to the owners is the proper measure of damages. 
Bates v. Clark, 204. 


DEATH, PROOFS OF. See Life Insurance, 210. 


DECREE. See Bill of Review, 1-3 ; Consent Decree ; Jurisdiction, 3-5; 
Mexican Land Grants, 2; Process, Service of, 10; Trustee, 5. 


DECREE FOR CARRYING OUT A SETTLEMENT AND COM- 
PROMISE OF A SUIT. . 
A decree for carrying out a settlement and compromise of a suit, if ob- 


tained without fraud, cannot be impeached. Thompson v. Maxwell, 
391. 


DEED. See Acknowledgment, 1-3; Bills of Exchange and Promissory 
Notes, 1; Lands, Contract for Conveyance of, 2; Trustee, 1, 2. 
Where the records of the proper office showed that in 1866, when a 
deed of trust was executed to secure the payment of certain promis- 
sory notes, there was no prior incumbrance upon the land, — Held, 
that a party claiming under a deed executed and recorded in 1848, 
which he alleges was intended to embrace the same land, but which 
misdescribes it, which misdescription was not asserted in any judi- 
cial proceeding, nor notice thereof given before action commenced 
by the holders of said notes to enforce their trust, is not entitled to 
have his deed reformed against their intervening rights. New 
Orleans Canal and Banking Company v. Montgomery, 16. 


DELIVERY. See Common Carrier, 1-3. 


DEMAND OF PAYMENT. , 
Where a corporation is insolvent, and has no funds at the place where 
its bonds are payable, demand of payment at such place need not be 
made before suit brought to foreclose its mortgages executed to 
secure the bonds. Shaw v. Bill, 10. 


DEMURRER. See Biil of Review, 2; Pleading, 4. 
DEVASTAVIT. See Bankruptcy, 10. 
DEVISE. See Uses and Trusts, 1-3; Will. 
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DILIGENCE. See Common Carrier, 4 ; Railway Crossings, 1-3. 
DISTANCES AND QUANTITIES. See Metes and Bounds. 
DISTILLED SPIRITS. See Internal Revenue, 5, 7. 


DISTRICT OF COLUMBIA. See Estate at Will. 

1. The statute of 43 Eliz., e. 4, was purely remedial and ancillary. It 
was never in force in the District of Columbia; and the validity of 
charitable endowments, and the jurisdiction of courts of equity over 
them, does not depend upon it. Ould v. Washington Hospital for 
Foundlings, 303. 

: 2. Under sect. 827 of the Revised Statutes of the United States relating 
j to the District of Columbia, persons severally liable upon the same 
obligation or instrument, including the parties to promissory notes, 
| may all or any of them, at the option of the plaintiff, be included in 
; the same action. Burdette v. Bartlett, 637. 


| DOCUMENTARY EVIDENCE. See Confirmatory Act of Congress, 2. 


t DUE PROCESS OF LAW. 
" 1. The revenue laws of a State may be in harmony with the Fourteenth 
Amendment to the Constitution of the United States, which declares 
that no State shall deprive any person of life, liberty, or property 
without due process of law, although they do not provide that a per- 
son shall have an opportunity to be present when a tax is assessed 
against him, or that the tax shall be collected by suit. McMillen v. 
Anderson, 37. 
4 2. A statute which gives a person against whom taxes are assessed a 
right to enjoin their collection, and have their validity judicially 
determined, is due process of law, notwithstanding he is required, 
as in other injunction cases, to give security in advance. Id. 
| 8. The act of the General Assembly of the State of Pennsylvania, en- 
titled ‘‘ An Act relating to roads, highways, and bridges,’’ approved 
July 13, 1836, makes ample provision for judicial inquiry in the 
matters therein mentioned, and is due process of law, within the 
meaning of the Federal Constitution. Pearson v. Yewdall, 294. 

4. The term, ‘‘ due process of law,’’ when applied to judicial proceedings, 
means a course of legal proceedings according to those rules and 
principles which have been established by our jurisprudence for the 
protection and enforcement of private rights. To give such proceed- 
ings any validity, there must be a competent tribunal to pass upon 
their subject-matter; and, if that involves merely a determination 
of the personal liability of the defendant, he must be brought within 
its jurisdiction by service of process within the State, or by his vol- 
untary appearance. Pennoyer v. Neff, 714. 


DURESS. 
The coercion or duress which will render a payment involuntary must 
consist of some actual or threatened exercise of power possessed, or 








l 
| 














-— 








INDEX. 801 


DURESS (continued). 
believed to be possessed, by the party exacting or receiving the pay- 
ment, over the person or property of another, from which the latter 
has no other means of immediate relief than by making payment. 
Radish v. Hutchins, 210. 


EJECTMENT. See Mexican Land Grants, 4. 
ELECTORS. See Municipal Bonds, 1-3. 
ENROLLED AND LICENSED STEAMBOATS. See Wharfage, 4. 
EQUITY. See Creditors; Lands, Contract for Conveyance of, 1-3; Uses 
and Trusts, 2. 
1. A court of equity will not relieve against a judgment at law, where 


the party seeking its aid has been guilty of laches or fault. Brown 
v. County of Buena Vista, 157. 

2. Whether the time which has elapsed since the discovery of the fraud, 
set up as the ground of relief, be sufficient to bar the remedy, is a 
question to be determined by the sound discretion of the court. Id. 


EQUITY OF REDEMPTION. See Bankruptcy, 2. 


ESTATE AT WILL. 

Under the laws of Maryland prevailing in the District of Columbia, an 
interest in lands made by livery and seisin only, or by parol, except 
leases not exceeding the term of three years, has only the force and 
effect of an estate at will. Williams v. Morris, 444. 


ESTOPPEL. See Bankruptcy, 7; Contracts, 1; Letters-Patent, 4; Passen- 
ger for Hire. 


EVIDENCE. See Authentication of Records and Judicial Proceedings ; 
Confirmatory Act of Congress, 2; Experts; Internal Revenue, 3, 4; 
Life Insurance, 3, 4; Statute of Frauds, 1. 


EXECUTORS, PETITION BY, FOR REMOVAL OF CAUSES. 
See Removal of Causes, 3, 4. 


EXECUTORY TRUST. See Uses and Trusts, 1. 


EXEMPTION FROM LIABILITY TO SUIT. See Indian Country, 
1, 2. 


EXPERTS. 


The testimony of experts is admissible in determining an issue involving 
@ question of nautical skill. Transportation Line v. Hope, 297. 


FEES. See Registers of Land-Offices, Fees of, 1, 2. 

FERMENTED OR MALT LIQUORS. See Internal Revenue, 2, 3. 
FINAL DECREE. See Jurisdiction, 3, 4. 

FINAL JUDGMENT. See Jurisdiction, 1, 2. 


FINDINGS OF FACT. See Record, 1, 2. 
VOL. V. 51 
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FIRE INSURANCE. See Insurance. 
FORECLOSURE. See Bankruptcy, 2; Demand of Payment; Mortgage, 1; 
Practice, 2. 
FOREIGNER. See Rebellion, The, 1. 
FORFEITURE. See Life Insurance, 7, 8. 
FRANCHISES, TRANSFER OF. See Municipal Bonds, 10. 
FRAUD. See Bankruptcy, 9,10; Decree for Carrying out a Settlement and 
Compromise of a Suit; Equity, 2. 
FRAUDS, STATUTE OF. See Statute of Frauds. 
FRAUDULENT CONVEYANCE. 
Where property is conveyed to a wife in fraud of her husband’s cred- 
itors, a judgment in personam for its value cannot be taken against 


her, nor, in case of her death, against her executors. Phipps v. 
Sedgwick, 3. 


FRAUDULENT PREFERENCE. See Bankruptcy. 
FREE PASS. See Passenger for Hire. 


GEORGIA. See Constitutional Law, 19, 20; Statute of Limitations, 1. 
The provisions of the Code of Georgia are in harmony with the rule that 
a bill of exceptions, allowed and signed or sealed by the judge, is the 
only mode by which his rulings during the progress of a trial, or his 
charge to the jury, can be rendered a part of the record. Insurance 
Company v. Lanier, 171. 


GRANT. See Public Lands, 1-4. 


GRANTOR IN A DEED, ACKNOWLEDGMENT BY. See Ac- 
knowledgment, 1-3. 


GUARANTY. See Municipal Bonds, 12, 13. 
HOMICIDE. See Life Insurance, 15, 16. 
HUSBAND AND WIFE. See Assignee in Bankruptcy, 1; Judgment. 


IMPLIED CONTRACT. See Contracts, 6,7; Court of Claims, 1; Plead- 
ing, 5. 


IMPORTS, DUTIES ON. 

1. The act of Congress approved June 6, 1872 (17 Stat. 230), does not 
repeal the provisions in the acts of March 2, 1861 (12 id. 189), Aug. 
5, 1861 (id. 293), and July 14, 1862 (id. 555), imposing duties on 
japanned, patent, or enamelled leather or skins. Movius v. Arthur, 
144. 

2. It is a general rule in the construction of revenue statutes that 
specific provisions for duties on a particular article are not repealed 
or affected by the general words of a subsequent statute, although 
the language is sufficiently broad to cover that article. Id. 
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IMPORTS, DUTIES ON (continued). 

8. The expression ‘‘not herein otherwise provided for,’’ in the act of 
June 6, 1872, supra, has reference to the provisions of that act, and 
not to those of some previous act. Id. 

4. Certain goods were imported in November, 1869, and stored in a 
bonded warehouse until March 20, 1871, when they were withdrawn 
for consumption. Held, that, having so remained in such ware- 
house, they were, under the act of March 14, 1866 (14 Stat. 8), 
subject to the additional duty of ten per cent thereby imposed. 
Fabbri v. Murphy, 191. 


INDEMNITY. See Insurance, 5. 


INDIAN COUNTRY. 

1. In the absence of any different provision by treaty or by act of Con- 
gress, all the country described by the first section of the act’of June 
30, 1834 (4 Stat. 729), as Indian country, remains such only as long 
as the Indians retain their title to the soil. Bates v. Clark, 204. 

2. Whatever may be the rule in time of war and in the presence of 
actual hostilities, military officers can no more protect themselves 
than civilians, for wrongs committed in time of peace under orders 
emanating from a source which is itself without authority in the 
premises. Hence a military officer, seizing liquors supposed to be 
in Indian country when they are not, is liable to an action as a tres- 
passer. Jd. 


INDIVIDUAL LIABILITY. See. Statute of Limitations, 1, 2; Stock- 
holders. 


INFRINGEMENT. See Letters-Patent, 2, 3, 8; Practice, 6. 
INJUNCTION. See Due Process of Law, 2; Practice, 5. 
INSANITY. See Life Insurance, 3-5. 

INSOLVENCY. See Bankruptcy ; Demand of Payment. 
INSURABLE INTEREST. See Insurance, 4, 5. 


INSURANCE. See Life Insurance. 

1. A policy of insurance on a vessel at and from Honolulu, via Baker’s 
Island, to a port of discharge in the United States, contained a 
clause, ‘‘ the risk to be suspended while vessel is at Baker’s Island 
loading.”” Held, in view of the circumstances which must be sup- 
posed to have appeared to the parties at the time of making the con- 

-tract, that the meaning of the clause is that the risk was to be 
suspended while the vessel was at Baker’s Island for the purpose of 
‘loading, whether actually engaged in the process of loading or not. 
Reed v. Insurance Company, 23. 

2. A policy of insurance for one year, issued Sept. 2, 1864, upon certain 
goods then in a store at the city of Glasgow, Mo., contained the fol- 
lowing stipulation: ‘‘ Provided always, and it is hereby declared, 
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INSURANCE (continued). 

that the company shall not be liable to make good any loss or dam- 
age by fire which may happen or take place by means of any inva- 
sion, insurrection, riot, or civil commotion, or of any military or 
usurped power.’’? At an early hour on the morning of the fifteenth 
day of October, 1864, an armed force of the rebels, under military 
organization, surrounded and attacked the city. It was defended 
by Colonel Harding and the forces of the United States under his 
command, and a battle between them and the rebe] forces continued 
for many hours. When it became apparent to Colonel Harding that 
the city could not be successfully defended, he, in order to prevent 
the military stores deposited in the city hall from falling into the 
possession of the rebel forces, set fire to the city hall. It, with its 
contents, was consumed. Without other interference, agency, or 
instrumentality, the fire spread to the building next adjacent to the 
city hall, and from building to building through two other interme- 
diate buildings to the store containing the goods insured, and 
destroyed them. During this time, and until after the fire had con- 
sumed such goods, the battle continued, and no surrender had taken 
place, nor had the rebel forces, nor any part thereof, entered the city. 
Held, that the fire which destroyed the goods was excepted from 
the risk undertaken by the insurers. Insurance Company v. Boon, 
117. 

8. A policy, issued to an express company, insuring goods and merchan- 
dise in its care for transportation while on board cars or other convey- 
ances, contained the following provision: ‘ It is a further condition 
of this insurance, that no loss is to be paid in case of collision, ex- 
cept fire ensue, and then only for the loss and damage by fire. And 
that no loss is to be paid arising from petroleum or other explosive 
oils.’ Certain goods in the possession of the company, and in the 
course of transportation by it, were in an express freight-car, form- 
ing part of a railway train, which collided with another train com- 
posed mainly of oil-cars loaded with petroleum. Immediately upon 
the collision, the petroleum burst into flames, which enveloped and 
destroyed the freight-car and the goods. Held, that the loss thereby 
sustained by the express company was not covered by the policy. 
Insurance Company v. Express Company, 227. 

4. The owner in fee of land and of the buildings thereon, to whom has 
been issued a policy of fire insurance, which provides that ‘‘if the 
interest of the assured in the property be any other than the entire, 
unconditional, and sole ownership of the property for the use and 
benefit of the assured, or if the buildings insured stand on leased 
ground, it must be so represented to the company, and so expressed 
in the written part of the policy, otherwise the policy shall be void,”’ 
is entitled, upon their destruction by fire, to recover on his policy, 
although, at the time it was issued, there was an outstanding lease 
for years of the land to a third party, which fact was neither so 
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INSURANCE (continued). 
represented to the company nor expressed in the written part of the 
policy. Insurance Company v. Haven, 242. 

5. Certain insurance companies insured T. & Co. against loss or damage 
by fire ‘‘ upon whiskey, their own or held by them on a commission, 
including government tax thereon for which they may be liable.’’ 
They were so liable as sureties on the bond of the distiller in whose 
warehouse the whiskey was. The whiskey belonged to them, and 
was destroyed by fire; and the amount of the loss apart from the tax 
was paid by the companies. The tax was not paid; and, suit hav- 
ing been brought against T. & Co. on their bond, the companies, 
although thereunto requested, declined to defend it. Judgment was 
rendered against T. & Co., who thereupon gave in due form a bond 
which, under the laws of Kentucky, operated to satisfy the judg- 
ment; and they brought this action against the companies for the 
amount thereof. Held, 1. That the interest of T. & Co. in the 
whiskey, by reason of their liability to pay the government tax, was 
an insurable one. 2. That the policy was intended to furnish in- 
demunity against that liability, as well as to insure the interest which, 
at the time of the loss, they had as owners of the whiskey. 3. That 
the companies are liable to them for the amount of the judgment so 
rendered. Insurance Companies v. Thompson, 547. 

6. When a party states, in his application for an insurance, that he has 
made a just, full, and true exposition of all material facts and cir- 
cumstances in regard to the condition, situation, value, and risk of 
the property, so far as known to him, and the application is ex- 
pressly made a part of the policy, should it afterwards appear that 
he overestimated the value of the property, the policy would not be 
vitiated, unless it be shown that the estimate was intentionally ex- 
cessive. National Bank v. Insurance Company, 673. 

7. When a policy contains contradictory provisions, or is so framed as to 
render it doubtful whether the parties intended that the exact truth 
of the applicant’s statements should be a condition precedent to any 
binding contract, that construction which imposes upon the assured 
the obligations of a warranty should not be favored. Id. 

8. The policy having been prepared by the insurers, it should be con- 
strued most strongly against them. Id. 


INSURED, REPRESENTATIONS BY THE. See Insurance, 6, 7; 
Life Insurance, 9, 10. ; 


INTEREST. See Admiralty, 5-8. 
INTERLOCUTORY DECREE. See Jurisdiction, 3. 
INTERMEDIATE CARRIER. See Common Carrier, 1-3. 


INTERNAL REVENUE. See Pleading, 6. 
1. A railroad company paid to the holders of its bonds the entire amount 
of semiannual interest accruing thereon from Jan. 1 to July 1, 1870. 
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INTERNAL REVENUE (continued). 


Held, that the proper internal revenue officer of the United States 
rightfully assessed against the company a tax of five per cent upon 
the amount so paid. Railroad Company v. Rose, 78. 


2. A manufacturer of fermented liquors, from whom taxes had been col- 


lected under a second assessment, was, in order to recover them, 
required by the act of July 13, 1866 (14 Stat. 111, Rev. Stat., 
sect. 3225), to show that his return did not contain any understate- 
ments; and he should, therefore, prove that it agreed with the 
quantity of liquor actually drawn from the fermenting vessels. 
Bergdoll v. Pollock, 337. 


8. For that purpose, although not, under all circumstances, necessarily 


conclusive for or against the government, his books, if kept as the 
law requires, ought to be the best evidence; and, until it is shown 
that they cannot be produced, or do not contain the desired infor- 
mation, resort cannot be had to the recollection or knowledge of 
witnesses as to circumstances bearing upon the ultimate fact in 
issue. Id. 


4. Quere, Does the act entitled ‘‘ An Act to define the tax on fermented 


or malt liquors,’’ approved May 13, 1876 (19 Stat. 53), change any 
rule of evidence theretofore established. Jd. 


5. Distilled spirits, owned by and found upon the premises of a rectifier 


or wholesale liquor-dealer, cannot be seized as forfeited to the United 
States, under sect. 96 of the ** Act imposing taxes on distilled 
spirits,”” &c., approved July 20, 1868 (15 Stat. 164), because such 
rectifier or wholesale liquor-dealer has knowingly and wilfully neg- 
lected, omitted, or refused to cause packages of distilled spirits con- 
taining more than twenty gallons each, filled for shipment or sale 
on his premises, to be gauged, inspected, and stamped, in accordance 
with the provisions of sect. 25 of the same act. United States v. 
Two Hundred Barrels of Whiskey, 571. 


6. The rules and regulations which the Commissioner of Internal Rey- 


enue is authorized by sect. 2 of that act (id. 125) to prescribe, may 
aid in carrying the law into execution; but they cannot change its 
positive provisions. Id. 


7. Sects. 73 and 74 of the act entitled ‘* An Act imposing taxes on dis- 


tilled spirits and tobacco, and for other purposes,’’ approved July 
28, 1868 (15 Stat. 157), were not intended to repeal the rule pre- 
scribed by sect. 24 of the act of July 13, 1866 (14 id. 153), as 
amended by sect. 9 of the act of March 2, 1867 (id. 475), for the 
allowance of commissions to collectors of internal revenue upon 
taxes collected by them for articles removed from one district to a 
bonded warehouse in another district. United States v. Wilcox, 661. 


INTER-STATE COMMERCE. See Constitutional Law, 12-18. 
INVOLUNTARY PAYMENT. See Duress. 
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JOINT OR SEVERAL OBLIGORS. See District of Columbia, 2. 
JUDGMENT. See Equity, 1; Jurisdiction, 1, 2, 4. 


JUDGMENT IN PERSONAM. See Fraudulent Conveyance; Process, 
Service of, 2, 4, 5. 
Where property is conveyed to a wife in fraud of her husband’s cred- 
itors, a judgment in personam for its value cannot be taken against 
her, nor, in case of her death, against her executors. Phipps v. 
Sedgwick, 3. 


JUDICIAL COMITY. See Process, Service of, 5. 

1. The Supreme Court of Tennessee having decided that the act of the 
legislature of that State, requiring that all personal property of 
every kind and nature shall be listed and assessed for taxation, over- 
rides and repeals the previous ordinance of the city of Nashville 
exempting from municipal taxation certain city bonds, and brings 
them within the scope of general taxation, that decision is binding 
upon this court. Adams v. Nashville, 19. 

2. Whilst the courts of the United States are not foreign tribunals in 
their relations to the State courts, they are tribunals of a different 
sovereignty, and are bound to give to a judgment of a State court 
only the same faith and credit to which it is entitled in the courts 
of another State. Pennoyer v. Neff, 714. 


JUDICIAL PROCEEDINGS. See Due Process of Law, 4; Process, Ser- 
vice of, 8-10; Sovereignty, 1. 


JURIDICAL POSSESSION. See Mexican Land Grants, 1. 


JURISDICTION. See Bankruptcy, 2,8; Pleading,3; Practice,4; Process, 
Service of, 7-10; Rebellion, The, 1; Removal of Causes, 1-4. 

I. Or THE SupREME CouRT. 

1. This court has no jurisdiction to revise the action of an inferior court 
upon the question of either granting or refusing a new trial; and the 
final judgment of such court cannot be examined through its rulings 
upon that question. If, when the final judgment is brought here for 
review by writ of error, no other documents are presented for con- 
sideration than such as were before the inferior court upon the appli- 
cation for a new trial, this court cannot look into them; and, if error 
is not otherwise disclosed by the record, the judgment will be af- 
firmed. Kerr v. Clampitt, 188. 

2. This court must have before it a bill of exceptions, or what is equiva- 
lent thereto, upon which the final judgment of the court below was 
reviewed, or it will not examine into any alleged errors, except such 
as are otherwise apparent on the face of the record. Jd. 

8. Where the final decree of the Circuit Court is inconsistent with an in- 
terlocutory decree granting affirmative relief upon a cross-bill in the 
same suit, a party adversely affected by such final decree, where the 
matter in dispute is sufficient, has a right to appeal to this court, 
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JURISDICTION (continued). 
which, if withheld, may be enforced by mandamus. Ex parte Rail- 
road Company, 221. 

4. An appeal, where the amount in controversy is sufficient, lies to this 
court from a decree rendered by the Circuit Court, in the exercise of 
its appellate jurisdiction, in a suit wherein a bill in equity against 
the creditors of a bankrupt was filed and prosecuted to a final decree 
in the District Court by his assignees, who prayed for a sale of his 

land, and an adjustment of the liens thereon arising from judgment, 
mortgage, or otherwise. Milner v. Meek, 252. 

5. An appeal does not lie to this court from the decree of a circuit court 
dismissing, in the éxercise of its supervisory jurisdiction under the 
bankrupt law, an appeal from a district court, and affirming the 
order appealed from. Nimick v. Coleman, 266. 

6. The decision of the Court of Claims awarding, on the motion of the 
United States, a new trial, while a claim is pending before it, or on 
appeal from it, or within two years next after the final disposition of 
such claim, cannot be reviewed here. Young v. United States, 641. 

7. In a suit in the Circuit Court, where the defendant pleaded neither a 
set-off nor a counter-claim, the plaintiff remitted so much of a ver- 
dict in his favor as was in excess of $5,000, and took judgment for 
the remainder ‘‘ in coin.’? The defendant sued out a writ of error. 
Held, that the amount in controversy, whether payable in coin or 
any other kind of money, is not sufficient to give this court jurisdic- 
tion. Thompson v. Butler, 694. 

8. The District Court, in the exercise of its jurisdiction, under an act 
entitled ‘* An Act to ascertain and settle the private land claims in 
the State of California,’’ approved March 3, 1857 (9 Stat. 631), 
rendered a decree Nov. 12, 1859, rejecting the claimof A. He died 
Jan. 22, 1869, and his executrix was, by an order of the court en- 
tered April 3, 1875, permitted to become the party claimant of the 
land. She thereupon moved for a new trial and the reversal of the 
decree. The motion was overruled; and, on the same day, an ap- 
peal was allowed her from the decree and from the order refusing a 
new trial. Held, 1. That the appeal from the decree was not taken 
in time. 2. That no appeal lies from the order refusing a new trial. 
Cambuston v. United States, 285. 

II. Or tHe Circuit Courts. 

9. The supervisory and the appellate jurisdiction of the Circuit Court, in 
cases arising under the bankrupt acts, distinguished. Milner v. 
Meek, 252. 

JURY. See Court and Jury. 
LACHES. See Equity, 1, 2; Lands, Contract for Conveyance of, 3. 
1. The ruling in Osborne v. United States, 19 Wall. 577, reaffirmed and 


applied to this case. Hart v. United States, 316. 
2. The United States is not responsible for the laches or wrongful acts of 
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LACHES (continued). 
its officers; and where it takes an official bond, the obligors are con- 
clusively presumed to execute it with a full knowledge of that prin- 
ciple of law, and to consent to be dealt with accordingly. Jd. 


LANDS, CONTRACT FOR CONVEYANCE OF. 

1. A contract for the conveyance of lands, which a court of equity will 
specifically enforce, must be certain in its terms; and the certainty 
required has reference both to the description of the property and 
the estate to be conveyed. Accordingly, where the property could 
not be identified, specific performance was denied Preston v. Pres- 
ton, 200. 

2. Where one having such a contract permitted the other party to execute 
a deed of trust of the lands to a trustee to secure certain indebted- 
ness, with a power to sell them, if necessary, for the payment of such 
indebtedness, — Held, that he had waived -his right to the convey- 
ance, or, at least, had subordinated it to the interest of the trustee 
and the purchasers under him. Id. 

8. The delay of a party in taking proceedings to enforce such a contract 
for a period which would bar an action at law for the property is, 
except under special circumstances, such laches as disentitle him to 
the aid of a court of equity. Id. 


LANDS, CONTRACT FOR SALE OF. 

1. The court applies to this case the doctrines announced in Barry v. 
Coombe, 1 Pet. 640, and Purcell v. Miner, 4 Wall. 513, as to what 
must be set forth in a written contract for the sale of lands, and 
what is sufficient part performance of a parol contract for such sale 
to take it out of the Statute of Frauds. Williams v. Morris, 444. 

2. There is nothing in this case to bring it by analogy within the Statute 
of Limitations which govern courts of law. Id. 


LANDS OCCUPIED BY THE UNITED STATES FOR MILITARY 
PURPOSES. See Confirmatory Act of Congress, 1-4. 


LEASE. See Insurance, 4. 
LEGACY. See Will, 4. 


LEGISLATIVE CONSTRUCTION. ; 
Congress has given a legislative construction to the act of Feb. 26, 1853 
(10 Stat. 170), by including and re-enacting it in sect. 3477 of the 
Revised Statutes. United States v. Gillis, 407. 


LEGISLATIVE INTENT. See Constitutional Law, 2-5. 


LETTERS-PATENT. See Practice, 6. 

1. Letters-patent No. 56,801, issued July 31, 1866, to William Roemer, 
for an improvement in travelling-bags, cannot be sustained, as the 
thing patented was, before his alleged invention, known and exten- 
sively used by others in this country. Roemer v. Simon, 214. 
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LETTERS-PATENT (continued). 


2. 


8. 


The manufacture of round or cylindrical bars flattened and drilled at 
the eye, for use in the lower chords of iron truss bridges, is not an 
infringement of letters-patent for an improvement in such bridges 
where the claim in the specification describes the patented inven- 
tion as consisting in the use of wide and thin drilled eye-bars 
applied on edge. Keystone Bridge Company v. Phenix Iron Com- 
pany, 274. 


. Although one of the patents under consideration in this suit embraced 


the use of wide and thin bars, upset and widened at the ends by 
compression to give additional strength, it does not claim that pro- 
cess. Therefore, the use of roundor cylindrical bars strengthened 
in a similar manner is not an infringement of the patent. Quere, 
Would such a process have been patentable? Jd. 


. A patentee, in a suit upon his patent, is bound by the claim therein 


set forth, and cannot go beyond it. Id. 


- In reissued letters-patent No. 1515, granted to Paul Dennis Aug. 4, 


1863, for a new and useful improvement in cultivators, the second 
claim in the specification is for a combination of the beam and the 
mould-board with the adjustable wheel, of which combination the 
adjustable wheel is an essential element. Eddy v. Dennis, 560. 


. The first claim does not cover an inclined shovel mould-board simply, 


nor the principle of passing the earth over the recess of the plow 
into the furrow behind, or passing it over a recess formed exclu- 
sively with a curved edge. Its effect is to provide for that which is 
not novel; viz., a recess cut or carved out for the purpose intended. 
Id. 


. There is no evidence in this case to show that, by passing the earth 


through a recess in the mould-board formed by curved lines, any 
advantage is obtained over passing it through one formed by right 
lines. Id. 

There having been no infringement by the defendants of the rights 
of the complainant, the question of his measure of damages does not 
arise here. Id. 


LIBEL IN PERSONAM. See Admiralty, 1. 
LIEN. See Jurisdiction, 4; Life Insurance, 6; Practice, 8; Wharfage, 


1-3. 


LIFE INSURANCE. 
1. By a policy upon the life of A., for the benefit of his wife, an insur- 


ance company promised to pay her a certain sum, ‘‘ for her sole and 
separate use and benefit, ninety days after due notice and satisfac- 
tory evidence of the death of the said A., and of the just claim of 
the assured (or proof of interest, if assigned or held as security), 
under this policy, has been received and approved by the company.’’ 
Held, that the words ‘‘ just claim of the assured’’ have reference to 
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LIFE INSURANCE (continued). 
her claim or title to the policy, and not to the justness of her cause 
of action thereon. Insurance Company v. Rodel, 232. 

2. A fact, disclosed by the proofs of the death of the insured furnished 
to the company, which might be set up as a defence to a suit on the 
policy, does not derogate from their sufficiency, nor bar the bringing 
of such suit. Jd. 

3. Where a policy provides that it shall be void if the insured shall ‘‘ die 
by his own hand,” the court should not take from the jury, as 
insufficient to sustain a recovery, evidence tending to show that he 
was insane when he committed the act which caused his death. The 
weight of the evidence is for the jury to pass upon, although the 
court may, in its discretion, express its opinion thereon. Id. 

4. The testimony of ordinary persons as to the conduct, manner, and 
appearance of the insured, and to the impressions thereby made 
upon them, is competent to go to the jury upon the question of his 
insanity. Id. 

5. The charge of the court below upon that question, being in the lan- 
guage sanctioned and approved in Life Insurance Company v. Terry, 
15 Wall. 580, was not erroneous. Id. 

6. Upon consideration of the facts of this case, and the order of business 
of the insurance company touching paid-up policies, where the pre- 
miums have been partially paid, the court holds that the assured, 
having elected to discontinue the payment of premiums, is entitled 
to a paid-up policy pro tanto, without paying her note to the com- 
pany for part premiums, but that the note will be a lien on such 
policy, and, with interest, less the accruing dividends of profits, 
must, when the policy becomes payable, be deducted from the 
amount thereof. Insurance Company v. Dutcher, 269. 

7. A. took out a policy of insurance upon the life of her husband. The 
premium was payable annually on the first day of November. The 
policy stipulated for the payment of the amount of the insurance 
within sixty days after due notice and proof of the death of the 
insured, subject, however, to certain express conditions. One of 
these conditions provided, that, if the premiums were not paid on 
or before the days mentioned for their payment, the company should 
not be liable for the sum insured, or any part of it, and that the 
policy should cease and determine. Another condition provided, 
that, if the insured resided in any part of the United States south 
of the 33d degree of north latitude, except in California, between 
the 1st of July and the 1st of November, without the consent of 
the company previously given in writing, the policy should be null 
and void. The policy declared that agents of the company were 
not authorized to make, alter, or discharge contracts, or waive for- 
feitures; but the company, notwithstanding this provision, sent 
renewal receipts signed by its secretary; and their use, when coun- 
tersigned by its local manager and cashier, was subject entirely to 
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LIFE INSURANCE (continued). 


the judgment of its local agent. It was his habit to give such 
receiptg whenever the premiums were paid after the time stipulated. 
His mode of dealing with persons taking out policies at the local 
office, his use of renewal receipts, his acceptance of premiums after 
the day on which they were payable, were all known to the home 
company, and it retained the premiums thus received. The insured 
died at the city of New Orleans on the 11th of November, 1872. 
Between the 1st of July and the 1st of November of that year he 
had resided at that city, which is south of the 33d degree of north 
latitude, without the knowledge or the previous consent in writing 
of the company; and the annual premium due at the latter date 
was not paid until ten days thereafter. A friend then paid it to the 
agent, and took from him a renewal receipt, but made no mention 
of the residence of the insured, who died the same day from yellow 
fever contracted in that district. The agent, on learning the fact, 
at once informed the company, and was immediately instructed by 
telegraph to tender the premium to the party paying, and demand 
the receipt. He did so; but the tender was not accepted, nor the 
receipt surrendered. Held, 1. That the company, by the agent’s 
receipt of the premium, waived the forfeiture for non-payment at 
the stipulated time, but not the forfeiture incurred by the residence 
of the insured within the prohibited district. 2. That the company, 
having promptly tendered the return of the premium and demanded 
the surrender of its receipt, was not liable on its policy. Insurance 
Company v. Wolff, 326. 


8. A waiver can only be justly claimed by the assured where the course 


of dealing by the company has been such as to induce his action; 
and the company should be apprised of the facts which create the 
forfeiture, and of those which will necessarily influence its judgment 
in consenting to waive it. Id. 


9. A policy of life insurance, dated July 16, 1869, stipulated for the pay- 


ment of the annual premium on or before twelve o’clock on the six- 
teenth day of July in every year; and provided that, in case it should 
not be paid on or before the day mentioned, at the home office of the 
company, or to agents when they produced receipts signed by the 
president or the treasurer, then, and in every such case, the company 
should not be liable to the payment of the sum insured, or any part 
thereof, and that the policy should cease and determine. The pre- 
mium due July 16, 1870, was not paid when due. On the Ist of 
October following, the insured made application for the reinstate- 
ment of the policy to the company, paid the premium, received the 
agent’s receipt therefor, and gave the latter his certificate of health 
and his certificate of examination, signed by the physician of the 
company, which were forwarded to it at its home office. The re- 
newal receipt, bearing date July 16, 1870, was, Oct. 12, sent by 
the company to the agent, who delivered it on the 14th to the insured, 
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LIFE INSURANCE (continued). 
without inquiry or information as to his health. Held, that the rep- 
resentations of the insured as to the condition of his, health on the 
1st of October, when he applied for the reinstatement of his policy, 
and paid the premium, were not continuous until the 14th of that 
month; and that the contract was consummated on the day when the 
premium was paid. Insurance Company v. Higginbotham, 380. 

10. The ruling in Insurance Company v. Newton, 22 Wall. 32, touching 
the effect, as admissions for or against an insurance company, of 
facts set forth in the preliminary proofs of death, reaffirmed. Id. 

11. New York Life Insurance Company v. Statham et al., 93 U. S. 24, reaf- 
firmed. Insurance Company v. Davis, 425. 

12. Where, as in this case, the legal effect of a policy of insurance is that 
the premiums shall be paid to the company at its domicile, the in- 
dorsement on the margin of the instrument, that ‘all receipts for 
premiums paid at agencies are to be signed by the president or actu- 
ary’’ of the company, is not an agreement on its part to vary the 
condition of the contract, and to make any particular agency the 
legal place of payment, but is merely a notice to the assured that he 
must not pay to an agent, or at an agency, without getting a receipt 
signed by the president or actuary. Id. 

13. A resident of Virginia, who had been before the war a local agent of 
a Northern insurance company, refused to receive the renewal pre- 
mium, due Dec. 28, 1861, tendered him upon a policy of insurance 
upon the life of a resident of that State. His refusal was based 
upon the groundsthat he had received no renewal receipts from the 
company, without which he could not receive the premium, and that 
the money, if received, would be liable to confiscation by the Con- 
federate government. The evidence further failed to show that the 
company had consented to his continuing to act as such agent dur- 
ing the war, or that he did so continue. Held, that, waiving the 
consideration of any question in regard to the validity of an insur- 
ance upon the life of an alien enemy, such tender of payment did 
not bind the company. Jd. 

14. The effect of a state of war upon the question of agency discussed. Jd. 

15. A. killed B., upon whose life there was a policy of insurance in favor 
of a third party. The company paid the insurance, and sued A. for 
the damages it had sustained by his act. Held, that the action does 
not lie at common law, or under the Civil Code of Louisiana, where 
the homicide was committed. Insurance Company v. Brame, 754. 

16. That Code gives a right of action against the wrong-doer to certain 
relatives of the deceased, for injuries to the person resulting in 
death. At common law, an action for such injuries abates. Id. 


LIGHTS. See Admiralty, 2-4. 
LIMITATIONS, STATUTE OF. See Statute of Limitations. 
LOOKOUT. See Admiralty, 2. 
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LOUISIANA. See Constitutional Law, 18, 22, 23; Life Insurance, 15, 16. 
‘ MAILS. -See Claims against the United States, 1, 2. 


MANDAMUS. See Jurisdiction, 3; Municipal Bonds, 5. 

1. Courts cannot enforce rights depending for their existence upon a 
prior performance by an executive officer of certain duties which he 
has failed to perform. United States v. McLean, 750. 

2. A mandamus enforces the exercise of an existing power, but does not 
confer power upon those to whom it is directed. United States v. 
County of Clark, 769. , 

8. Where bonds were not issued prior to Jan. 1, 1874, by a county court 
in Missouri, in payment of its subscription to the stock of a railroad 
company, and the special tax of one-twentieth of one per cent, which, 
after the issue of the bonds, was allowed by law for the specific pur- 
pose of providing means to pay the interest on them, was levied’ for 
that year, — Held, that a mandamus to levy and collect such special 
tax for the years 1872 and 1873 would not lie. Jd. 

4. Where the county court has no authority by law to levy, in addition 
to said special tax, a county tax exceeding the rate of one-half of one 
per cent on the valuation of the taxable property in the county, and 
it appears by the record that the county tax was levied and collected 
for the year 1874, — Held, that there was no error in the refusal of 
the court below to order a mandamus to enforce the collection of such 
tax. Id. 


MARINE INSURANCE. See Jnsurance. 
MARITIME LIEN. See Wharfage, 1-3. 
MENOMONEE INDIANS. See Public Lands, 3, 4. 


METES AND BOUNDS. See Confirmatory Act of Congress, 1, 2. 
In a description of land, distances and quantities, when inconsistent 
with metes and bounds, must yield to them. Morrow v. Whitney, 
551. 


MEXICAN LAND GRANTS. 

1. Under the Mexican law, when a grant of land is made by the govern- 
ment, a formal delivery of possession to the grantee by a magistrate 
of the vicinage is essential to the complete investiture of title. This 
proceeding, called, in the language of the country, the delivery of 
juridical possession, involves the establishment of the boundaries of 
the land granted, when there is any uncertainty with respect to them. 
A record of the proceeding is preserved by the magistrate, and a copy 
delivered to the grantee. Van Reynegan v. Bolton, 33. 

2. Unless the decree of the tribunals of the United States, confirming a 
claim under such a grant, otherwise limits the extent or the form of 
the tract, the boundaries thus established should control the officers 
of the United States in surveying the land. Id. 

8. A survey, by a surveyor-general of the United States, of a claim thus 
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MEXICAN LAND GRANTS (continued). 
confirmed, is inoperative, until finally approved by the Land Depart- 
ment at Washington. Id. 

4. Where a quantity of land in California was granted by the Mexican 
government within a tract embracing a larger amount, in the posses- 
sion of which tract the grantee was placed, he is entitled to retain 
such possession until that quantity is segregated from the tract by 
the officers of the government and set apart to him; and he may 
maintain ejectment for the whole tract, or any portion of it, against 
parties in possession claiming under the pre-emption laws of the 
United States. Id. 

5. Lands claimed under Mexican grants in California are excluded from 
settlement under the pre-emption laws, so long as the claims of the 
grantees remain undetermined by the tribunals and officers of the 
United States. Jd. 

6. Where an act of Congress confirms a Mexican grant of five hundred 
thousand acres to the extent of eleven square leagues, to be selected 
within the limits of the claim, according to the lines of the public 
surveys which the Commissioner of the General Land-Office is di- 
rected to cause to be run for the proper location 6f the quantity con- 
firmed, and provides that the confirmation shall not be legally 
effective until payment by the confirmee of the expense of so much 
of the surveys as inure to his benefit, — Held, 1. That, until such 
payment, the confirmee has no title to the eleven square leagues 
selected pursuant to the act, nor a perfect equitable right to such 
title, and they are not subject to taxation. 2. That Congress, after 
the surveys and plats shall have been perfected, may enforce such 
payment by a sale of the lands, a resumption of the grant, or other 
appropriate mode. Colorado Company v. Commissioners, 259. 


MILITARY BOUNTY-LAND WARRANTS. See Registers of Land- 
Offices, Fees of, 1, 2. 


MILITARY OFFICERS, SEIZURES BY. See Damages; Indian 
Country, 1, 2. 


MISSOURI. See Constitutional Law, 12-17; Mandamus, 3, 4; Municipal 
Bonds, 1-11. 


MORTGAGE. See Assignee in Bankruptcy, 1, 2; Bankruptcy, 1, 2, 7; 
Demand of Payment; Jurisdiction, 4. 

A mortgage by a railroad corporation which in terms covers ‘all the 
following, present, and in future to be acquired property ’’ of the 
corporation, naming in the description of such property its engines, * 
cars, and machinery, carries not only the cars, engines, and 
machinery in existence at the date of the mortgage, but such as 
take their place or are subsequently added to them by the company 
and are in existence at the time of the foreclosure. Shaw v. Bill, 10. 
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MORTGAGEE. See Trustee, 1. 
MULTIFARIOUSNESS. See Pleading, 4. 


MUNICIPAL BONDS. See Constitutional Law, 22, 23; Judicial Comity, 
1; Mandamus, 2-4. 

1. The provisions of the act of the General Assembly of Missouri, 
entitled ‘‘ An Act to facilitate the construction of railroads in the 
State of Missouri,”” approved March 23, 1868, commonly known as 
the ‘‘ Township Aid Act,’’? which authorize a subscription to the 
capital stock of railway companies by a township, whenever it 
appears, by the returns of an election duly called for that purpose, 
‘* that not less than two-thirds of the qualified voters of the township 
voting at such election are in favor of such subscription,’’ are not 
repugnant to sect. 14, art. 11, of the Constitution of that State, 
adopted in 1865, which ordains that the General Assembly shall not 
authorize any county, city, or town to become a stockholder in, or 
to loan its credit to, any company, association, or corporation, unless 
two-thirds of the qualified voters of such county, city, or town, at a 
regular or special election to be held therein, shall assent thereto. 
County of Cass v. Johnston, 360. 

2. Harshman v. Bates County, 92 U. S. 569, so far as it conflicts here- 
with, is overruled. Jd. 

8. All qualified voters who absent themselves from an election held on 
public notice duly given are presumed to assent to the expressed 
will of the majority of those voting, unless the law providing for the 
election otherwise declares. Jd. 

4. It is not an objection to the validity of the bonds issued under that 
act that the railroad company, to the capital stock of which the 
subscription was made by the county court on behalf of the town- 
ship, was not incorporated until the day when the election took 
place. Id. 

5. On the bonds in question in this suit the judgment was properly ren- 
dered by the court below against the county, to be enforced, if 
necessary, by mandamus against the county court or the judges 

‘thereof, to compel the levy and collection of a tax in accordance 
with the provisions of that act. Id. 

6. The order of the county court of Cass County, Mo., entered upon its 
records Oct. 20, 1871 (supra, p. 877), authorized the execution of 
the bonds sued on; and they are, in the hands of an innocent holder 
for value, binding upon the county. County of Cass v. Shores, 375. 

7. Where the charter of a railroad company, granted by Missouri prior 
to the adoption of the Constitution in 1865, made it lawful for the 
county court of any county in which any part of the route of said 
railroad or of its authorized branches might be, or for any county 
adjacent thereto, to subscribe to the stock of the company, and to 
issue bonds of the county in payment therefor, the power of the 
county court so to subscribe did not become subject to the fourteenth 
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MUNICIPAL BONDS (continued). 
section of art. 11 of that Constitution, which requires the assent of 
two-thirds of the qualified voters of the county to such subscription. 
County of Henry v. Nicolay, 619. 

8. The Supreme Court of that State has decided that the said fourteenth 
section does not apply to the construction of branch roads authorized 
by the original charter of a railroad company, but undertaken as an 
independent enterprise under the act of the legislature of March 21, 
1868. Id. 

9. Where the bonds of a county, issued by the county court in payment 
of its subscription to the stock of a railroad company, show on their 
face that they were issued pursuant to a law which authorized their 
issue without the assent of the qualified voters of the county, given 
at an election, and there is nothing on them to show that they were 
not regularly issued, it is not incumbent upon a purchaser of them 
to inquire whether the company has pursued the regular steps 
necéssary to entitle it to receive them. Where the agents of the 
company have them for sale, he has a right to presume that they 
were lawfully entitled to them. Zd. 

10. The fact that subseyuently to making the subscription, but before 
the issue of the bonds, the company transferred its franchises to 
another company, does not alter the case. Id. 

11. County of Scotland v. Thomas, 94 U. S. 682, reaffirmed. Id. 

12. Where an ordinance of a city, authorizing a contract with a gas com- 
pany, and the issue to it of bonds of the city, provided that the 
company should ‘‘ guarantee the said bonds and assume the payment 
of the principal thereof at maturity,’ — Held, 1. That the guaranty 
embraced both the principal and interest of the bonds. 2. That the 
ordinance contemplated two undertakings by the company, — one, 
to the bondholder, to answer for the city’s liability; and the other 
to the city, to provide for the payment of the principal of the bonds 
on their maturity. New Orleans v. Clark, 644. 

13. The indorsement on the bonds by the president of the company, 
guaranteeing ‘‘ the payment of the principal and interest ’’ of them, 
was a compliance with the ordinance and contract as to the 
guaranty. Id. 


MUTUAL OBLIGATIONS. See Set-Off, 1-3. 
NATIONAL BANKS. See Pleading, 6. 

1. The act of Congress approved June 3, 1864 (13 Stat. 99), was not 
intended to curtail the power of the States on the subject of taxa- 
tion, or to prohibit the exemption of particular kinds of property, 
but to protect the corporations formed under its authority from 
unfriendly discrimination by the States in the exercise of their 
taxing power. Adams v. Nashville, 19. 

2. People v. The Commissioners, 4 Wall. 244, and Hepburn v. The 


School Directors, 23 id. 480, cited and approved. Id. 
VOL. V. 52 
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NAUTICAL SKILL. See Experts. 
NAVIGABLE RIVERS. See Consiitutional Law, 10, 11. 


NAVY, OFFICER IN. 

1. The words, ‘‘ after date of appointment’’ and ‘from such date,’ 
which occur in sect. 1556 of the Revised Statutes, fixing the annual 
pay of passed assistant-surgeons of the navy, refer not to the 
original entry of the officer into the service as an assistant-surgeon, 
but to the notification by the Secretary of the Navy that he has 
passed his examination for promotion to the grade of surgeon, and 
will thereafter, until such promotion, be considered as a passed 
assistant-surgeon. United States v. Moore, 760. 

2. A passed assistant-surgeoncy is an office, and the notification of the 
Secretary of the Navy is a valid appointment to it. Jd. 


NEGLIGENCE. 

1. Negligence may consist in either failing to do what, under the 
circumstances, a reasonable and prudent man would ordinarily have 
done, or in doing what he would not have done. Railroad Company 
v. Jones, 439. 

2. A. was one of a party of men employed by a railroad company in 
constructing and repairing its roadway. They were usually con- 
veyed by the company to and from the place where their services 
were required, and a box-car was assigned to their use. Although 
on several occasions forbidden to do so, and warned of the danger, 
A., on returning from work one evening, rode on the pilot or 
bumper of the locomotive, when the train, in passing through a 
tunnel, collided with cars standing on the track, and he was injured. 
There was ample room for him in the box-car. All in it were 
unhurt. Held, 1. That, as A. would not have been injured had he 
used ordinary care and caution, he is not entitled to recover against 
the company. 2. That the knowledge, assent, or direction of the 
agents of the company as to what he did at the time in question is 
immaterial. The company, although bound to a high degree of 
care, did not insure his safety. Id. 





NEW TRIAL. See Jurisdiction, 1, 6, 8. 
NORTH CAROLINA. See Set-Off, 1-3. 
NOTICE. See Common Carrier, 2, 3; Trustee, 1. 


OFFICIAL BONDS TO THE UNITED STATES. See Registers of 
Land-Offices, Fees of, 1, 2. 
1. The ruling in Osborne v. United States, 19 Wall. 577, reaffirmed, and 
applied to this case. Hart v. United States, 316. 
2. The United States is not responsible for the laches or the wrongful 
acts of its officers; and, where it takes an official bond, the obligors 
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OFFICIAL BONDS TO THE UNITED STATES (continued). 
are conclusively presumed to execute it with a full knowledge of 
that principle of law, and to consent to be dealt with accord- 
ingly. Id. 

OHIO. See Constitutional Law, 8, 9. 

OREGON. See Process, Service of, 1-6. 

PAID-UP POLICY. See Life Insurance, 6. 

PARDON AND AMNESTY. See Conjiscation, 1, 2. 


PAROL CONTRACT. See Contracts, 6, 7; Lands, Contract for Sale 
of, 1. 


PAROL EVIDENCE. See Bills of Exchange and Promissory Notes, 3; 
Confirmatory Act of Congress, 1; Contracts, 4; Statute of Frauds, 
1; Trustee, 2. 

Although a written agreement cannot be varied by proof of the circum- 
stances out of which it grew, and which surrounded its adoption, 
they may be resorted to for the purpose of ascertaining its subject- 
matter, and the stand-point of the parties in relation thereto. Reed 
v. Insurance Company, 23. 


PARTIES. See Bill of Review, 3; Colorado; Pleading, 1; Practice, 3, 8; 
Witnesses, 1; Writ of Error, 1, 2. 

If the interest and cause of action of the promisees under an agreement 
be several, each may maintain an action against the promisor. 
Beckwith v. Talbot, 289. 

PARTITION. See Pleading, 4. 
PARTNERSHIP, DISSOLUTION OF. See Pleading, 4. 


PASS. See Passenger for Hire. 


PASSED ASSISTANT-SURGEON. See Navy, Officer in, 1, 2. 


PASSENGER FOR HIRE. 

A., who was the owner of a patented car-coupling, for the adoption and 
use of which by a railway company he was negotiating, went, at the 
request and expense of the company, to a point on its road to see 
one of its officers in relation to the matter. A free pass was fur- 
nished by the company to carry him in its cars. During the pas- 
sage, the car in which he was riding was thrown from the track, by 
reason of the defective condition of the rails, and he was injured. 
Held, 1. That the pass was given for a consideration, and that he 
was a passenger for hire. 2. That, being such, his acceptance of the 
pass did not estop him from showing that he was not subject to the 
terms and conditions printed on the back of the pass, exempting 
the company from liability for any injury he might receive by the 
negligence of the agents of the company, or otherwise. Railway 
Company v. Stevens, 655. 
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PASSENGERS, TRANSPORTATION OF. See Constitutional Law, 
9, 18. 


PATENT FOR LANDS. See Confirmatory Act of Congress, 2. 


PATENTS FOR INVENTIONS. See Letters-Patent. 
PAYMENT. See Duress. 


PENNSYLVANIA. See Due Process of Law, 3. 
PERPETUITY. See Uses and Trusts, 1-3. 


PILOT-BOATS. See Admiralty, 2. 

1, Like other ships, and subject to all the conditions specified in art. 7, 
prescribed by Congress (13 Stat. 59), concerning lights, pilot-boats, 
when at anchor in roadsteads or fairways, are required to exhibit a 
white light in a globular lantern of eight inches in diameter. The 
‘* Wanata,”’ 600. 

2. Art. 8 applies to sailing pilot-vessels only when they are under 
way. Id. 


PLEADING. See Bill of Review, 1, 2. 

1. Toa bill filed by the assignee in bankruptcy to set aside, as a fraud upon 
creditors, a conveyance of real and personal property by the bank- 
rupt, the latter is not a necessary party. Buffington v. Harvey, 99. 

2. Where a defence is by way of traverse, it is not error to strike out so 
much thereof as is not responsive to the allegations of the petition. 
Hart v. United States, 316. 

3. Where the record shows that a suit brought in a State court was, on 
the petition of the defendant, and by reason of the character of the 
parties, duly removed to the proper Circuit Court of the United 
States, the jurisdiction of the latter court is not lost for want of an 
averment of citizenship in the bill of complaint originally filed, or 
in the amendments thereto, which were made in the Circuit Court. 
Briges v. Sperry, 401. 

4. The bill in this case prayed for a dissolution of the partnership 
Hi) between the parties, and a sale of certain lands by them held as ten- 
ia ants in common, which, it was alleged, were not susceptible of divi- 
il sion without prejudice to them. There was no demurrer to the bill, 
) nor did the answer raise any objection to the jurisdiction. Held, 1. 

That, as the allegations of the bill touching the lands conform to the 
provision of the Code of California, and are sustained by the proofs, 
the decree below awarding partition was proper. 2. That, if there 
is any thing in the allegations which concern the partnership, which 
introduces another matter, the objection should have been taken by 
demurrer for multifariousness. Id. 

5. The forms of pleading in the Court of Claims do not preclude a claim- 
ant from recovering what is justly due him upon the facts stated in 
his petition, although there be no count in the petition as upon an 
implied contract. Clark v. United States, 539. 
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PLEADING (continued). 

6. Under sect. 3177 of the Revised Statutes, authorizing any collector, 
deputy-collector, or inspector, to enter, in the daytime, any build- 
ing or place where any articles or objects subject to tax are made, 
produced, or kept, within his district, so far as it may be necessary 
for the purpose of examining said articles or objects, the United 
States brought suit against the cashier of a national bank, having 
charge of its place of business, where were kept checks drawn upon 
and paid by it, who refused to permit the collector of the proper dis- 
trict to examine said bank-checks. Held, that the declaration was 
bad in not alleging that the paid checks on the bank remaining in its 
possession were not duly stamped at the time they were made, 
signed, and issued. United States v. Mann, 580. 


PLEDGE. See Bankruptcy, 11-13. 


POLICE POWER OF THE STATES. See Constitutional Law, 12-17. 


POSTMASTER, DEPUTY, SALARY OF. 

1. After the salary of a deputy-postmaster has been fixed, it cannot be 
increased until a readjustment of it, based upon his quarterly re- 
turns, shall have been made by the Postmaster-General. United 
States v. McLean, 750. 

2. Such readjustment is an executive act, taking effect in all cases pro- 
spectively; and, if it be not performed, the law imposes no obliga- 
gation upon the government to pay an increased salary. Id. 


POWER OF ATTORNEY. See Claims against the United States, 4; 
Contracts, 6. 


PRACTICE. See Admiralty, 7,8; Judgment; Receiver, 1; Record, 2, 3; 
Trustee, 5; Writ of Error, 1, 4. 
1. Appeals in equity are heard in this court upon the pleadings and 
proofs below. No new evidence can be submitted, nor can the plead- 
ings be amended here. Pacific Railroad of Missouri v. Ketchum, 1. 


2. The appearance of counsel specially for a corporation, and his moving 
to dismiss the petition of an individual creditor for the appointment 
of a receiver of its property, do not preclude him from subsequently 
appearing for the trustee of the bondholders in proceedings to fore- 
close mortgages given by the corporation. Shaw v. Bill, 10. 

3 


. Upon a supplemental bill in chancery, a subpcena is not required 
unless new parties are made. A rule upon parties already served to 
answer the supplemental bill is sufficient. /d. 

4. Whether a writ of prohibition should be issued to the District Court, 

when proceeding as a court of admiralty and maritime jurisdiction, 

depends upon the facts stated in the record upon which that court 
is called to act. Matters dehors that record, which are set forth 
in the petition for the writ, cannot be considered here. Ez parte 

Easton, 68. 
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PRACTICE (continued). 
5. Granting a rehearing, or granting or dissolving a temporary injunction, 


6. 


10. 


11. 


12. 


13. 


rests in the sound discretion of the court, and furnishes no ground 
for an appeal. Buffington v. Harvey, 99. 

Where, after setting up the defence of prior knowledge and use of 
the thing patented, and giving the names and residences of witnesses 
intended to be called to prove the defence, the answer to a bill for 
the infringement of letters-patent alleges that the names and resi- 
dences of certain other witnesses are unknown to the defendant, and 
prays leave to insert and set forth in the answer such names and 
residences when they shall be discovered, it is competent for the 
court to allow, upon such discovery, the amendment to be made 
nunc protunc. Roemer v. Simon, 214. 


. An assignment by a defendant of his interest in the subject-matter 


of a pending suit does not necessarily defeat the suit. The assignee 
is bound by what is done against the assignor; and may either come 
in and assume the burden of the litigation in his own name, or act 
in the name of his assignor. Ex parte Railroad Company, 221. 


. Where the decree determined the amount and priority of the respective 


liens, an appeal therefrom will not be dismissed on the ground that 
it was taken by one lien creditor, if it brings up so much of the case 
and such of the parties as are necessary for the determination of his 
rights. Milner v. Meek, 252. 


. A mere expression of opinion by a judge upon a question of fact is 


not a ground of error. Transportation Line v. Hope, 297. 

The action of the court below, in refusing to charge the jury as re- 
quested by the defendant, and the charge as given, considered, and 
held not to be erroneous. Jd. 

The court declines to vacate its decree rendered at the last term in 
Cochrane v. Deener, 94 U. S. 780, but holds that third parties, 
whose interests are opposed to the Cochrane patents which were 
in controversy in that suit, should not be concluded from having a 
further hearing upon them whenever a future case may be presented 
here for consideration. Cochrane v. Deener, 355. 

As the bill in this case, before it was by amendment converted into 
a bill of review, approximated to the character of a bill to carry the 
original decree more effectually into execution, which was the ap- 
propriate remedy of the complainants, the court, while reversing the 
decree, does not direct that the bill be absolutely dismissed, but that 
the complainants be allowed to amend it, with leave to defendants 
to answer any new matter therein introduced, and that the proofs 
taken in the cause shall stand as proofs at any future hearing thereof, 
with liberty to either party to take additional proof upon any new 
matter that may be put in issue by the amended pleadings. Thomp- 
son Vv. Marwell, 391. 

To instruct upon assumed facts to which no evidence applies, is error. 
Railroad Company v. Houston, 697. 
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PRE-EMPTION. See Mexican Land Grants, 4, 5; Will, 4. 


PRESUMPTION. See Bills of Exchange and Promissory Notes, 1, 2; 
Stockholders, 1. 


PREVIOUS KNOWLEDGE AND USE. See Letters-Patent, 1, 3. 
PRIVIES. See Bill of Review, 3. 


PROCESS, SERVICE OF. See Constitutional Law, 6; Due Process of 
Law, 4; Judicial Comity, 4. 

1. A statute of Oregon, after providing for service of summons upon 
parties or their representatives, personally or at their residence, 
declares that when-service cannot be thus made, and the defendant, 
after due diligence, cannot’ be found within the State, and ‘ that 
fact appears, by affidavit, to the satisfaction of the court or judge 
thereof, and it, in like manner, appears that a cause of action exists 
against the defendant, or that he is a proper party to an action relat- 
ing to real property in the State, such court or judge may grant an 
order that the service be made by publication of summons, .. . 
when the defendant is not a resident of the State, but has property 
therein, and the court has jurisdiction of the subject of the action,”’ 
— the order to designate a newspaper of the county where the 
action is commenced in which the publication shall be made, — and 
that proof of such publication shall be ‘ the affidavit of the printer, 
or his foreman, or his principal clerk.’’ Held, that defects in the 
affidavit for the order can only be taken advantage of on appeal, or 
by some other direct proceeding, and cannot be urged to impeach 
the judgment collaterally; and that the provision as to proof of the 
publication is satisfied when the affidavit is made by the editor of 
the paper. Pennoyer v. Neff, 714. 

. A personal judgment is without any validity, if it be rendered by a 
State court in an action upon a money-demand against a non-resi- 
dent of the State, who was served by a publication of summons, but 
upon whom no personal service of process within the State was 
made, and who did not appear; and no title to property passes by a 
sale under an execution issued upon such a judgment. Jd. 

3. The State, having within her territory property of a non-resident, 
may hold and appropriate it to satisfy the claims of her citizens 
against him; and her tribunals may inquire into his obligations to 
the extent necessary to control the disposition of that property. 
If he has no property in the State, there is nothing upon which her 
tribunals can adjudicate. Jd. 

4. Substituted service by publication, or in any other authorized form, 
is sufficient to inform a non-resident of the object of proceedings 
taken, where property is once brought under the control of the court 
by seizure or some equivalent act; but where the suit is brought to 
determine his personal rights and obligations, that is, where it is 
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PROCESS, SERVICE OF (continued). 
merely in personam, such service upon him is ineffectual for any 
purpose. Id. 

5. Process from the tribunals of one State cannot run into another State, 
and summon a party there domiciled to respond to proceedings 
against him; and publication of process or of notice within the State 
in which the tribunal sits cannot create any greater obligation upon 
him to appear. Process sent to him out of the State, and process 
published within it, are equally unavailing in proceedings to estab- 
lish his personal liability. Jd. 

6. Except in cases affecting the personal status of the plaintiff, and in 
those wherein that mode of service may be considered to have been 
assented to in advance, the substituted service of process by publi- 
cation, allowed by the law of Oregon and by similar laws in other 
States where actions are brought against non-residents, is effectual 
only where, in connection with process against the person for com- 
mencing the action, property in the State is brought under the con- 
trol of the court, and subjected to its disposition by process adapted 
to that purpose, or where the judgment is sought as a means of 
reaching such property, or affecting some interest therein; in other 
words, where the action is in the nature of a proceeding in rem. Id. 

7. Every corporation has officers, who speak and act for it by authority 
of law; and some one of them, either by an express statutory pro- 
vision, or by the nature of their functions, is the proper person on 
whom the process or notice, which is necessary to bind it in a judi- 
cial proceeding, must be served. Alexandria v. Fairfax, 774. 

8. Where the proceeding to confiscate a debt of the corporation to an 
individual is, by reason of his absence beyond the jurisdiction, 
necessarily in rem, the service of the process or notice on the corpo- 
ration, which is requisite to a valid seizure of the debt, should be 
made upon some one of the officers of the corporation on whom a 
similar service would bind it in an ordinary suit against it. Jd. 

9. By the Code of Virginia, such service, in case of a town ora city, 
may be made on the mayor, or, in his absence, on the president of 
the council or board of trustees, or, if both be absent, on an alder- 
man or trustee. /d. 

10. Service on the auditor of Alexandria, without an appearance by the 
city or the creditor, did not give the court jurisdiction of the debt 
which the city owed the creditor; and its decree condemning the 
debt to confiscation and sale is void. Id. 





PROHIBITION, WRIT OF. See Practice, 4. 

PROMISOR AND PROMISEE. See Parties. 

PROMISSORY NOTES. See Bills of Exchange and Promissory Notes. 
PROOFS OF DEATH. See Life Insurance, 2, 10. 
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PUBLIC LANDS. 

1. It was an unalterable condition of the admission of Wisconsin into 
the Union, that, of the public lands in the State, section 16 in every 
township, which had not been sold or otherwise disposed of, should 
be granted to her for the use of schools. Beecher v. Wetherby, 517. 

2. Whether the compact with the State constituted only a pledge of a 
grant in futuro, or operated to transfer to her the sections as soon as 
they could be identified by the public surveys, the lands embraced 
within them were set apart from the public domain, and could not 
be subsequently diverted from their appropriation to the State. If 
any further assurance of title was required, the United States was 
bound to provide for the execution of proper instruments transfer- 
ring to the State the naked fee, or to adopt such other legislation as 
would secure that result. Id. 

8. The right of the Menomonee Indians to their lands in Wisconsin was 
only that of occupancy; and, subject to that right, the State was 
entitled to every section 16 within the limits of those lands. Jd. 

4. The act of Congress approved Feb. 6, 1871 (16 Stat. 404), authorizing 
a sale of the townships set apart for the use of the Stockbridge and 
Munsee Indians, and originally forming a part of the lands of the 
Menomonees, does not apply to sections 16." Id. 


QUARANTINE REGULATIONS. See Constitutional Law, 12-17. ° 


RAILWAY COMPANIES. See Agent, 1, 3; Constitutional Law, 2-5, 8, 
9; Municipal Bonds, 1-11. 


RAILWAY CROSSINGS. 

1. Travellers upon a common highway which crosses a railroad upon the 
same level, and the railroad company running a train, have mutual 
and reciprocal duties and obligations; and, although the train has 
the right of way, the same degree of care and diligence in avoiding 
a collision is required from each of them. Continental Improvement 
Company v. Stead, 161. 

2. That right does not, therefore, impose upon such a traveller the whole 
duty of avoiding a collision, but is accompanied with and condi- 
tioned upon the duty of the train to give due and timely warning of 
its approach. Id. 

8. The degree of diligence to be used on either side is such as a prudent 
man would exercise under the circumstances of the case in endeavor- 
ing fairly to perform his duty. Id. 

4. The neglect of the engineer of a locomotive of a railroad train to sound 
its whistle or ring its bell on nearing a street-crossing does not re- 
lieve a traveller on the street from the necessity of taking ordinary 
precautions for his safety. Before attempting to cross the railroad 
track, he is bound to use his senses,—to listen and to look, —in 
order to avoid any possible accident from an approaching train. If 
he omits to use them, and walks thoughtlessly upon the track, or if, 
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RAILWAY CROSSINGS (continued). 
using them, he sees the train coming, and, instead of waiting for it 
to pass, undertakes to cross the track, and in either case receives 
any injury, he so far contributes to it as to deprive him of any right 
to complain. If one chooses in such a position to take risks, he must 
suffer the consequences. They cannot be visited upon the railroad 
company. Railroad Company v. Houston, 697. 


REASONABLE COMPENSATION. See Wharfage, 2. 


REBELLION, THE. See Conjfiscation, 1, 2; Insurance, 2; Life Insur- 
ance, 13, 14; Trustee, 4, 5. 

1. A foreigner, domiciled during the year 1864 in Texas, who, in order 
to obtain permission of the rebel government to export his cotton, 
sold at a nominal price, and delivered to its agents or officers for its 
use, an equal amount of other cotton, which he subsequently re- 
deemed by paying a stipulated sum therefor, directly contributed to 
the support of the enemy, and gave him aid and comfort. Out of 
such a transaction, no demand against such agents or officers can 
arise which will be enforced in the courts of the United States. 
Radich v. Hutchins, 210. 

2. The acts of Congress, respectively approved March 3, 1863 (12 Stat. 
756), and May 11, 1866 (14 id. 46), extend protection to all persons 
for acts they committed in subordination to the military authorities 
engaged in conducting the war, and confer upon them the same ex- 
emption from liability to suit which belonged to the President, the 
Secretary of War, and the department commanders. Beard v. Burts, 
434. 

3. Where a bill was filed in 1865 for an injunction against cutting wood 
on the complainant’s land in Tennessee, and for an account of what 
had been already cut, and the defendant, answering, set up that he 
had cut the wood “as an authorized agent of the government of the 
United States, and for military purposes, under the direction and 
authority of the military authorities,’ and, in further answering, 
pleaded that he had a right to do so, as appeared by an order or 
authority from one D. V. Brown, wood agent of the United States 
military railroads, authorizing him to cut wood on said land, as fol- 
lows: — 

“ Knoxvitie, Tenn., May 9, 1865. 
“ James S. Beard is hereby authorized to cut wood for the U. S. M. R. 
on the lands of Joseph Burts, John Lyle, Dillard Love, by order of the 
superintendent. D. V. Brown, Wood Agent.” 


—and the court, after finding that the defendant’s answer was sus- 
tained by the proofs, entered a decree dismissing the bill, — Held, 
1. That the facts so found were conclusive upon a bill of review 
alleging errors apparent on the face of the decree. 2. That it can- 
not be properly assumed that the paper signed D. V. Brown was all 
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REBELLION, THE (continued). 
the evidence from which the court concluded that the defendant 
acted under the warrant of the military authorities of the govern- 
ment. 38. That, as the wood was received by them, and used for the 
military railroads, before operations for the suppression of the re- 
bellion had ceased, the paper, although in form permissive only, was 
a sufficient justification and defence. Id. 


RECEIVER. 
Without deciding whether a case may not arise in which it would appoint 
a receiver pending an appeal here, the court declines to do so upon 


the showing made in this case. Pacific Railroad of Missouri v. 
Ketchum, ‘1. 


RECORD. See Authentication of Records and Judicial Proceedings ; Bill 
of Exceptions, 1; Georgia; Jurisdiction, 1, 2; Practice, 4. 

1. Where the issues are tried by the court, its finding belongs to the 
record as fully as does the verdict of a jury. Insurance Company v. 
Boon, 117. 

2. Where the court tried the issues of fact, and its opinion, embodying 
its findings and the conclusions of law thereon, was filed concurrently 
with the entry of the judgment, but there was no formal finding of 
facts, and the court, at the next following term, upon a rule awarded, 
and, after hearing the parties, made an order that a special finding, 
with the conclusions of law conformable to that opinion so filed, be 
entered nunc pro tunc, and made part of the record as of the term 
when the judgment was rendered, — Held, that the order was within 
the discretion of the court, and that by it such special finding be- 
came a part of the record of the cause, and that the judgment upon 
it is, without a bill of exceptions, subject to review here. Jd. 

3. The court calls attention to the irrelevant matter and useless repeti- 
tions with which the record in this case is incumbered; and, while 
reversing the decree below, adjudges that the parties pay their respec- 
tive costs in this court, and refers to rule 52 in admiralty as contain- 
ing suggestions which may serve as an appropriate guide in making 
up the record in a case at law or in equity. Railway Company v. 
Stewart, 279. 


REGISTERS OF LAND-OFFICES, FEES OF. 

1. Where, under the acts of Feb. 11, 1847 (9 Stat. 125), Sept. 28, 1850 
(id. 520), March 22, 1852 (10 id. 3), and March 3, 1855 (10 id. 635), 
military bounty-land warrants were located on public land, subject 
to private entry by them, it was the duty of the register of the land- 
office where the locations were made to receive the register’s fees 
therefor. United States v. Babbitt, 334. 

2. Where the register received them, his refusal to pay ever to the United 
States the surplus beyond the maximum compensation of $3,000 per 
annum, to which he was entitled by law for all his services of every 
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REGISTERS OF LAND-OFFICES, FEES OF (continued). 
description, is a breach of his official bond, both as respects him- 
self and his sureties; and the United States is under no necessity to 
proceed against him by an action on the case for money had and 
received. Id. 


REHEARING. See Practice, 5. 


REMOVAL OF CAUSES. See Pleading, 3. 

1. A person not a citizen of the State, in a court whereof he is sued, 
cannot, under the twelfth section of the Judiciary Act of 1789, 
remove the suit to the Circuit Court of the United States, by reason 
of the citizenship of the parties, unless his petition for removal 
affirmatively shows that the plaintiff was, at the time of the com- 
mencement of the suit, a citizen of such State. Insurance Company 
v. Pechner, 183. 

2. The right of removal is statutory; and, before a party can avail 
himself of it to oust the jurisdiction of a State court, he must show 
upon the record that his case is one which comes within the provi- 
sions of the statute. Id. 

3. A petition for the removal from a State court of a suit brought by the 
plaintiffs in their respresentative capacity as executors is insufficient 
under the act of March 2, 1867 (14 Stat. 558), where the defendant, 
who is not a citizen of the State where the suit is brought, alleges, 
so far as the citizenship of the plaintiffs is concerned, that they, 
‘*as such executors,’’ are citizens of that State. Amory v. Amory, 
186. 

4. Where the jurisdiction of the courts of the United States depends 
upon the citizenship of the parties, it has reference to their personal 
citizenship. Id. 

5. Insurance Company v. Pechner, supra, p. 183, cited and approved. Id. 


RESIDUARY LEGATEE. See Will, 4. 

RETROACTIVE LAW. See Constitutional Law, 22, 23. 

REVENUE LAWS OF A STATE. See Due Process of Law, 1, 2. 
REVENUE STATUTES, CONSTRUCTION OF. See Imports, Duties 


on, 2. 


REVISED STATUTES. 
The following sections referred to and explained: — 


Sect. 1005. See Writ of Error, 1. 

Sect. 1556. See Navy, Officer in, 1. 

Sect. 3177. See Pleading, 6. 

Sect. 3225. See Internal Revenue, 2. 

Sect. 3477. See Claims against the United States, 6. 
Sect. 5132. See Criminal Law, 1. 
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REVISED STATUTES RELATING TO THE DISTRICT OF 
COLUMBIA. 
The following section construed. 
Sect. 827. See District of Columbia, 2. 


SCHOOL LANDS. See Public Lands, 1-4. 

SEAMEN. See Shipping Articles, 1, 2. 

SECOND ASSESSMENT. See Internal Revenue, 2-4. 

SECRETARY OF THE INTERIOR. See Contracts, 5. 
SECRETARY OF THE NAVY. See Contracts, 5; Navy, Officer in, 1, 2. 
SECRETARY OF WAR. See Contracts, 5. 


SET-OFF. 

1. When no rights of third parties interfere, the extent to which mutual 
obligations may be set off against each other, and the mode of 
doing it, are wholly subject to legislative control. Blount v. 
Windley, 173. 

2. A statute, therefore, as that of North Carolina, passed after the bank 
or its commissioner had obtained a judgment, which authorizes the 
defendant to set off against it the circulating notes of the bank 
which he procured after the judgment, is, as between him and the 
bank or its commissioner, valid, and does not impair the obligation 
of the contract sued on, or of the judgment. Id. 

3. But if the rights of either creditors of the bank, or other parties 
interested in the judgment, were such that they could exact payment 
of the judgment in lawful money, the case would be different. Jd. 


SHIPPING ARTICLES. 

1. The agreement, in writing or in print, which, with certain exceptions, 
the master of a vessel, bound from a port in the United States to 
any foreign port, is required, before proceeding on his voyage, to 
make with every seaman whom he carries to sea as one of his crew, 
need not be signed in the presence of a shipping commissioner, when 
such voyage is to a port in the West India Islands. United States v. 
The ** Grace Lothrop,’’ 527. 

2. The act of Congress approved June 7, 1872 (17 Stat. 262), does not 
apply to the shipping of seamen upon vessels engaged only in and 
for voyages coastwise between Atlantic ports of the United States. 
United States v. Smith, 536. 


SOVEREIGNTY. 

1. The power of a State to regulate the forms of administering justice 
is an incident of sovereignty, and its surrender is never to be 
presumed. Jailroad Company v. Hecht, 168. 

2. As against the government, the word ‘ shall,’’ when used in statutes, 


is to be construed as ‘* may,’’ unless q contrary intention is mani- 
fest. Id. 
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SPECIFIC PERFORMANCE. See Contracts, 3; Lands, Contract for 
Conveyance of, 1-3. 


STATE, REVENUE LAWS OF. _ See Constitutional Law, 24; Due 
Process of Law, 1, 2. 


STATE COURTS. See Judicial Comity, 2. 
STATE COURTS, SUITS IN. See Admiralty, 1. 


STATUTE OF FRAUDS. See Lands, Contract for Sale of, 1. 

It is not an absolute rule that collateral papers, made by a party, which 
are adduced in evidence against him to supply the want of his 
signature to a written agreement, required by the Statute of Frauds 
to be ‘* subscribed by the party chargeable therewith,’’ should, on 
their face, and without the aid of parol proof, sufficiently demon- 
strate their reference to such agreement. Beckwith v. Talbot, 289. 


STATUTE OF LIMITATIONS. See Admiralty, 1; Constitutional Law, 
19, 20; Equity, 2; Lands, Contract for Conveyance of, 3; Lands, 
Contract for Sale of, 2. 

The statute of Georgia approved March 16, 1869, may be set up as a 
valid bar to suits brought after Jan. 1, 1870, to enforce the individual 
liability of the stockholders of a bank in that State for the ultimate 
redemption of its bills which it ceased and failed to pay before 
June 1, 1865, or to recover the unpaid balance due on stock sub- 
scriptions at the time of such failure. Terry v. Anderson, 628. 


STATUTES. 
The following, among others, referred to, commented on, and ex- 
plained: — 
1790. May 29. See Authentication of Records and Judicial Pro- 
ceedings. 
1834. June 30. See Indian Country, 1. 
1847. Feb. 11. See Registers of Land-Offices, Fees of, 1. 
1850. Sept. 28. See Registers of Land-Offices, Fees of, 1. 
1852. March 22. See Registers of Land-Offices, Fees of, 1. 
1853. Feb. 26. See Claims against the United States, 3, 5, 6. 
1855. Feb. 24. See Claims against the United States, 5. 
1855. March 3. See Registers of Land-Offices, Fees of, 1. 
1861. March 6. See Imports, Duties on, 1. 
1861. Aug. 5. See Imports, Duties on, 1. 
1862. June 2. See Contracts, 5. 
1862. July 14. See Imports, Duties on, 1. 
1862. July 17. See Confiscation, 1. 
1863. March 3. See Rebellion, The, 2. 
1863. March 3. See Claims against the United States, 7. 
1864. June 3. See National Banks, 1. ‘ 
1864. July 2. See Witnesses, 1. 
1866. March 14. See Imports, Duties on, 4. 
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STATUTES (continued). 


1866. May 11. 


1866. July 138. 
1867. Feb. 28. 
1867. March 2. 
1868. July 20. 
1868. July 28. 
1871. Feb. 6. 
1872. June 6. 
1872. June 7. 
1876. May 13. 


him. 


iw) 





See Rebellion, The, 2. 

See Internal Revenue, 2, 7. 

See Supreme Court of the District of Columbia, 
Right of the Employés thereof to Additional 
Compensation. 

See Internal Revenue, 7. 

See Internal Revenue, 5, 6. 

See Internal Revenue, 7. 

See Public Lands, 4. 

See Imports, Duties on, 1, 3. 

See Shipping Articles, 2. 

See Internal Revenue, 4. 


STATUTORY LIABILITY. See Constitutional Law, 21. 
STIPULATION FOR COSTS. See Admiralty, 5-8. 

STIPULATION FOR VALUE. See Admiralty, 5-8. 
STOCKBRIDGE AND MUNSEE INDIANS. See Public Lands, 3, 4. 


STOCKHOLDERS. See Bankruptcy, 8; Statute of Limitations. 
1. A person is presumed to be the owner of stock when his name appears 
on the books of a company as a stockholder; and, when he is sued 
as such, the burden of disproving that presumption is cast upon 


Turnbull v. Payson, 418. 


. A party who made a contract with an organization which had at- 
tempted irregularly to create itself into a corporation, and which 
acted as such, or who subscribed to its capital stock, cannot, in a 
suit by the corporation, defend himself against a claim growing out 
of such contract or subscription by alleging the irregularity of such 
organization. 


Chubb v. Upton, 665. 


3. The same rule applies where the stock of a corporation has been in- 
creased, and the question arises upon the liability of a subscriber 
for the increased stock. Id. 

4. An assignee in bankruptcy of a corporation represents it and its cred- 
itors, and the defence of its irregular organization cannot be set up 
against him by such subscriber. Id. 

5. A party receiving a certificate for a certain number of shares of stock, 
at a given sum per share, thereby becomes liable to pay the amount 
thereof when called upon by the corporation or its assignee. Jd. 

6. The balance due on stock subscriptions at the time of the failure of 
a bank is a debt to the bank, and inures to the benefit of all its 


creditors, while the individual liability for the redemption of its 
bills operates only in favor of the holders of them. Terry v. Ander- 
son, 628. 


SUBPCENA. See Practice, 3. 
SUCCEEDING CARRIER. See Common Carrier, 1-8. 
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SUMMONS. See Process, Service of, 1, 5. 
SUMMONS BY PUBLICATION. See Process, Service of, 1, 2, 4-6. 
SUPPLEMENTAL BILL. See Practice, 3. 


SUPREME COURT OF THE DISTRICT OF COLUMBIA, RIGHT 
OF THE EMPLOYES THEREOF TO ADDITIONAL 
COMPENSATION. 

The deputy-clerk, crier, and messengers of the Supreme Court of the 
District of Columbia are not entitled to the twenty per cent addi- 
tional compensation granted by the joint resolution of Congress 
approved Feb. 28, 1867 (14 Stat. 569). United States vy. Meigs, 748. 


SURETY. See Admiralty, 5-8; Bills of Exchange and Promissory Notes, 2. 
SURVEY. See Mezican Land Grants, 3, 6. 


TAXATION. See Constitutional Law, 5, 16,24; Due Process of Law, 1, 2; 
Internal Revenue, 1-6; Judicial Comity, 1; Mandamus, 2-4; Mezi- 
can Land Grants, 6; National Banks, 1. 


TENANTS IN COMMON. See Pleading, 4. 


TENNESSEE. See Acknowledgment, 1-3; Constitutional Law, 24; Judicial 
Comity, 1. 


TESTATOR. See Will, 1-4. 

TEXAS. See Rebellion, The, 1. 

TITLE. See Confirmatory Act of Congress, 2. 
TRANSPORTATION COMPANY. See Common Carrier, 4. 


TRANSPORTATION OF PASSENGERS, RATES FOR. See Con- 
stitutional Law, 9. 


TRAVELLERS. See Railway Crossings, 1-3. 
TREASURY OF THE UNITED STATES. See Confiscation, 1, 2. 


TRIAL BY JURY. 
The seventh amendment to the Constitution, touching the right of trial 
by jury, applies only to the courts of the United States. Pearson v. 
Yewdall, 294. 


TRUSTEE. See Lands, Contract for Conveyance of, 1-3; Practice, 2; Uses 
and Trusts, 1. 
1. The trustee named in a deed of trust, which has been given to secure 
a debt, is, like a mortgagee, a purchaser for value. Both occupy the 
same ground with respect to notice, either actual or constructive, of 
any outstanding equities. New Orleans Canal and Banking Company 
v. Montgomery, 16. 
2. Where a conveyance of real estate is made to the grantee, as *‘ trustee,”’ 
without setting forth for whom or for what purpose he is trustee, 
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TRUSTEE (continued). 
parol evidence is admissible to establish the fact. Railroad Company 
v. Durant, 576. 

8. A trustee cannot claim adversely to those for whom he acquired and 
holds the property. Id. 

4. A trustee residing in Alabama during the rebellion, who kept no sep- 
arate accounts of thé trust fund, but invested it in his own name, 
cannot charge it with the losses he sustained from payments made 
to him in Confederate money. Mitchell y. Moore, 587. 

5. Where the allegations of a bill charging a breach of trust, and pray- 
ing for an account by the trustee, the payment of the amount found 
due, his removal, and general relief, are sustained by the proofs, — 
Held, that the appointment of a new trustee, and the decree for the 
payment to him of the principal of the fund, is necessary to carry 
into full effect an order for the removal of the old trustee. Id. 


UNAVOIDABLE ACCIDENT. See Admiralty, 2. 


USES AND TRUSTS. 

1. A., by his last will and testament, admitted to probate June 22, 1864, 
devised certain lots of ground in the District of Columbia to two 
trustees, ‘‘and the survivor of them, and the heirs, executors, ad- 
ministrators, and assigns of such survivor, in trust, nevertheless, and 
to and for and upon the uses, intents, and purposes following, that 
is to say: In trust to hold the said lots of ground, with the appurte- 
nances, as and for a site for the erection of a hospital for foundlings, 
to be built and erected by any association, society, or institution that 
may hereafter be incorporated by an act of Congress as and for such 
hospital, and upon such incorporation, upon further trust to grant 
and convey the said lots of ground and trust estate to the corpora- 
tion or institution so incorporated for said purpose of the erection of 
a hospital, which conveyance shall be absolute and in fee. Pro- 
vided, nevertheless, that such corporation shall be approved by my 
said trustees, or the survivor of them, or their successors in the trust; 
and, if not so approved, then upon further trust to hold the said lots 
and trust estate for the same purpose, until a corporation shall be so 
created by act of Congress which shall meet the approval of the said 
trustees or the survivor or successors of them, to whom full discretion 
is given in this behalf, and, upon such approval, in trust to convey as 
aforesaid; and I recommend to my said trustees to select an institu- 
tion which shall not be under the control of any one religious sect or 
persuasion; and, until such conveyance, I direct the taxes, charges, 
and assessments, and all necessary expenses of, for, and upon said 
lots, and every one of them, to be paid by my executors, as they 
shall from time to time accrue and become due and payable, out 
of the residue of my estate.’”” The Washington Hospital for Found- 
lings was incorporated by an act of Congress, approved April 22, 
1870 (16 Stat. 92); and, on the 4th of April, 1872, the trustees under 
VOL. V. 58 
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USES AND TRUSTS (continued). 

the will conveyed said lots to that corporation in fee. Held, 1. That 
the devise is not invalid for uncertainty, or because it creates a per- 
petuity. 2. That the provision touching a conveyance by the trustees 
whenever Congress should create a corporation for foundlings which 
they approved was only a conditional limitation of the estate vested 
in them. 3. That the duty with which they were charged was an 
executory trust, and their conveyance was necessary to and did pass 
the title. Ould v. Washington Hospital for Foundlings, 303. 

2. The statute of 43 Eliz.,c. 4, was purely remedial and ancillary. It 
was never in force in the District of Columbia; and the validity of 
charitable endowments, and the jurisdiction of courts of equity over 
them, does not depend upon it. Id. 

3. The doctrine of charitable uses and trusts discussed, and the authori- 
ties bearing upon it cited and approved. Id. 


VERDICT. See Record, 1. 
VIRGINIA. See Process, Service of, 9. 
WAIVER. See Life Insurance, 7, 8, 13. 


WANT OF SIGNATURE, EVIDENCE TO SUPPLY. See Statute 
of Frauds, 1. 


WEST INDIA ISLANDS. See Shipping Articles, 1. 


WHARFAGE. 

1. Claims for wharfage, arising out of either an express or an implied 
contract, are cognizable in admiralty. Ez parte Easton, 68. 

2. Where the wharfage has not been agreed upon by the parties, the 
wharfinger is entitled, as upon an implied contract, to a just and 
reasonable compensation for the use of his wharf. Jd. 

3. If the vessel or water-craft is a foreign one, or belongs to a port of a 
State other than that where the wharf is used, the claim of the 
wharfinger for such use is a maritime lien against the vessel, which 
he may enforce by a proceeding in rem, or he may resort to a libel 
in personam against the owner of such vessel or water-craft. Jd. 

4. A municipal corporation having, by its charter, an exclusive right to 
make wharves on the banks of a navigable river upon which it is 
situated, collect wharfage, and regulate wharfage rates, can, con- 
sistently with the Constitution of the United States, charge and col- 
lect from the owner of enrolled and licensed steamboats, which moor 
and land at a wharf constructed by it, wharfage proportioned to their 
tonnage. Packet Company v. Keokuk, 80. 


WILL. See Uses and Trusts, 1. 

1. Where the intent of a testator to make a complete disposition of all 
his property is manifest throughout his will, its provisions should be 
so construed, if they reasonably may, as to carry that intent into 
effeet. Given v. Hilton, 591. 
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WILL (continued). 
2. While an apparent general intent cannot control his particular direc- 
tions plainly to the contrary, or enlarge dispositions beyond their 
legitimate meaning, it is of weight in determining what he intended 
by particular devises or bequests that may admit of an enlarged or 

a limited construction. Id. 

3. The rule in the construction of wills, where certain things are enu- 
merated, that a more general description, which is coupled with the 
enumeration, is commonly understood to cover only things ejusdem 
generis with the particular things mentioned, rests on a mere pre- 
sumption, easily rebutted by any thing which shows that the larger 
subject was in fact in the testator’s view. Id. 

4. The will in this case construed, and held, 1. That the testator intended 
to dispose of his entire estate, and not to die intestate as to any por- 
tion of it. 2. That his direction to his executors to sell all his estate 
not otherwise devised and bequeathed was intended to secure a com- 
plete conversion, to all intents, of his entire property into personal 
estate. 3. That, with the exception of the lot devised, his entire 
estate, both real and personal, after the payment of his debts and 
of the legacies prior to that given to the residuary legatee, passed to 

the latter. Id. 





WISCONSIN. See Public Lands, 1-4. 






WITNESSES. See Colorado; Practice, 6. 
The proviso to the third section of the act of Congress, approved July 2, 
1864 (13 Stat. 351), that in the courts of the United States no wit- 

ness shall be excluded in any civil action because he is a party to, 

or interested in, the issue tried, has no application to the courts of a 
Territory. Good v. Martin, 90. 


WORDS. 



















‘¢ After date of appointment.” See Navy, Officer in, 1. 
‘¢ Die by his own hand.’’ _ See Life Insurance, 3. 

‘¢ Due process of law.’’ See Due Process of Law, 4. 
‘“¢ Fraud.”’ See Bankruptcy, 9. 

‘¢‘ From such date.”’ See Navy, Officer in, 1. 
“‘Tn coin.”’ See Jurisdiction, 7. 

‘¢ Just claim of the assured.’’ See Life Insurance, 1. 

‘¢ Know personally.”’ See Acknowledgment, 2. 
‘* May.”’ See Sovereignty, 2. 

‘* Not herein otherwise provided for.’? See Imports, Duties on, 3. 
‘* Personally acquainted with.”’ See Acknowledgment, 2. 

‘¢ Shall.”? See Sovereignty, 2. 


WRIT OF ERROR. 
1. Where a writ of error is defective in the statement of the parties 
thereto, the right to amend is not absolute, under sect. 1005, Rev. 
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WRIT OF ERROR (continued). 
Stat. ; but the court, in its discretion, may allow the requisite amend- 
ment to be made upon such terms as it may deem just. Pearson v. 
Yewdall, 294. 

2. As both parties severally claim compensation for land taken | y the 
city of Philadelphia for public use, the city, the only adverse party 
to them in the proceedings below, is an indispensable party to the 
writ. Id. ; 

3. The court declines to allow an amendment making the city such party, 
inasmuch as the questions made by the assignment of error have been 
settled by repeated decisions, and are no longer open to discussion 
here. Id. 

4. The court condemns as irregular, proceedings whereby the defendant 
in two separate suits, in the former of which judgment had been 
rendered before the latter had gone to trial, was permitted to file 
bills of exception purporting to be applicable to each case, and, with- 
out consolidating them, remove them to this court by one writ of 
error. Brown v. Spofford, 474. 
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